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U.  E.  HARMON,  Esquire,  #714  Tacoma  Building, 
Tacoma,  Washington, 

Attorneys  for  Plaintiff  in  Error. 

L.   B.   da   PONTE,   Esquire,   N.   P.   Headquarters 

Building,  Tacoma,  Washington,  and 

J.  W.  QUICK,  Esquire,  N.  P.  Headquarters  Build- 
ing, Tacoma,  Washington, 

Attorneys  for  the  Defendant  in  Error. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion, 

No.  173^0. 

THE  FRANKFORT  MARINE  ACCIDENT  & 
PLATE  GLASS  INSURANCE  COMPANY, 
a  Corporation, 

Plaintiff  in  Error, 

vs. 

JOHN  B.  STEVENS  &  COMPANY,  a  Corporation, 

Defendant  in  Error. 

Stipulation  [as  to  Printing  Record]. 

In  the  above-entitled  action,  it  is  hereby  stipulated 
and  agreed,  by  and  between  the  parties  thereto,  that 
in  printing  the  record  in  this  case  the  Clerk  shall 
print: 

1.  Amended  complaint,  but  not  the  exhibits  thereto. 

2.  Amended  answer  to  amended  complaint. 
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3.  Eeply  to  amended  answer  to  amended  complaint. 

4.  Trial  record. 

5.  Verdict. 

6.  Judgment. 

7.  Petition  for  a  new  trial. 

8.  Order  extending  time  to  file  bill  of  exceptions. 

9.  Order  overruling  petition  for  a  new  trial. 

10.  Assignment  of  errors. 

11.  Petition  for  writ  of  error. 

12.  Order  on  petition,  fixing  bond,  etc. 

13.  Order  approving  bond  and  allowing  writ. 

14.  Bond. 

15.  Bill  of  exceptions. 

16.  This  stipulation. 

17.  Writ  of  error.     [1*] 

18.  Citation. 

That  the  Clerk  shall  not  print  the  caption  or  the 
endorsements  on  the  papers  and  proceedings  except 
the  filing  mark  of  the  Clerk. 

R.  S.  HOLT  and 
U.  E.  HARMON, 
HUDSON,  HOLT  &  HARMON, 
Attorneys  for  The  Frankfort  Marine,  Accident  & 
Plate  Glass  Insurance  Company,  a  Corporation, 
Plaintiff  in  Error. 

J.  W.  QUICK, 
L.  B.  da  PONTE, 
Attorneys  for  John  B.  Stevens  &  Company,  a  Cor- 
poration, Defendant  in  Error. 

(Filed  Mar.  5,  1914.)     [2] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Western  Divi- 
sion. 

No. . 

JOHN  B.  STEVENS  &  COMPANY, 

Plaintiff, 
vs. 

THE    FRANKFORT    MARINE    ACCIDENT    & 
PLATE  GLASS  INSURANCE  COMPANY, 

Defendant. 

Amended  Complaint. 

The  amended  complaint  of  the  plaintiff  for  cause 
of  action  against  the  defendant  alleges : 

I. 

That  plaintiff  is  a  corporation  organized  under  the 
laws  of  the  State  of  Washington,  and  has  complied 
with  all  of  the  laws  of  said  State,  and  has  paid  its 
license  fee  last  due  and  is  licensed  to  do  business  in 
this  state,  and  was  at  the  time  of  the  commencement 
of  this  action  and  at  all  other  times  hereinafter  re- 
ferred to. 

II. 

That  defendant  is  a  corporation  organized  under 
the  laws  of  the  German  Empire  with  power  and  au- 
thority to  do  an  insurance  and  indemnity  business, 
and  to  issue  policies  or  contracts  of  indemnity  indem- 
nifying employers  from  legal  liability  and  loss  on 
account  of  personal  injuries  received  by  their  em- 
ployees, in  consideration  of  premiums  paid  therefor. 
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III. 

That  on  or  about  the  17th  day  of  November,  1908, 
in  consideration  of  a  premium  of  $73.00  paid  by 
plaintiff,  defendant  executed  and  delivered  to  plain- 
tiff a  certain  contract  [3]  of  insurance  or  indem- 
nity, wherein  and  whereby  defendant  agreed  and 
bound  itself,  to  indemnify  plaintiff  against  loss  aris- 
ing from  legal  liability  for  damages  on  account  of 
bodily  injuries  or  death  suffered  by  any  employee  of 
plaintiff  resulting  from  any  and  every  accident  of 
whatsoever  nature  or  cause  happening  in,  upon  or 
about  the  premises  and  in  the  business  of  plaintiff, 
not  to  exceed,  however,  the  sum  of  $5,000.00  for  in- 
jury or  death  or  any  one  employee,  for  the  full  period 
of  one  year  from  date  of  said  policy,  to  wit,  for  the 
period  commencing  the  17th  day  of  November,  1908, 
and  ending  the  17th  day  of  November,  1909.  And 
said  policy  further  provided  that  in  case  of  legal 
proceedings  to  enforce  a  claim  against  plaintiff 
covered  thereby,  that  defendant  would,  at  its  own 
expense,  undertake  the  defense  of  the  same.  And 
said  policy  is  hereby  referred  to  attached  hereto  as 
Ex.  '*B  "  and  made  a  part  hereof  as  fully  as  if  set  out 
herein. 

IV. 

That  while  said  policy  was  in  full  force  and  effect 
and  on  to  wit,  July  19, 1909,  one  I.  B.  Merrill,  an  em- 
ployee of  plaintiff,  was  injured,  in,  upon  and  about 
plaintiff's  place  of  business,  in  the  discharge  and 
prosecution  of  his  duties,  and  said  injury  was  covered 
by  and  within  the  terms  of  said  policy,  and  plaintiff 
was  and  is  fully  indemnified  by  the  provisions  there- 
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of.  That  subsequently,  to  wit,  on  or  about  the  29th 
day  of  October,  1909,  said  I.  B.  Merrill  commenced 
an  action  against  plaintiff  in  the  Superior  Court  of 
Pierce  County,  Washington,  seeking  to  recover  dam- 
ages from  plaintiff  on  account  of  the  injuries  re- 
ceived in  said  accident,  as  will  more  fully  appear 
from  his  complaint  filed  in  said  cause,  a  copy  whereof 
is  hereto  attached  and  made  a  part  hereof,  marked 
Ex.  *^A."     [4] 

V. 
Plaintiff  further  alleges  that  upon  the  commence- 
ment of  said  action  of  I.  B.  Merrill  against  John  B. 
Stevens  &  Company  immediate  notice  thereof  was 
given  to  defendant  and  summons  and  complaint 
served  therein  was  delivered  to  defendant,  with  re- 
quest to  defend  and  care  for  the  same  as  provided 
by  said  policy  of  insurance,  but  defendant  wrong- 
fully and  without  cause  repudiated  all  liability  upon 
its  said  contract  and  refused  to  accept  said  accident 
or  to  defend  the  same  at  its  costs  unless  plaintiff 
would  release  it  from  liability  for  any  judgment  that 
might  be  rendered  therein,  and  plaintiff  was  thereby 
forced  to  and  did  defend  said  action  at  its  own  costs, 
and  thereby  incurred  and  paid  the  reasonable  and 
necessary  sum  of  $1,072.95.  That  said  action  was 
tried  in  said  court  and  resulted  in  a  verdict  and  judg- 
ment against  plaintiff  and  in  favor  of  I.  B.  Merrill 
in  the  sum  of  $6,000.00  and  over,  and  upon  appeal 
to  the  supreme  court  of  the  State  of  Washington 
said  judgment  was  affirmed,  and  thereafter  plaintiff 
was  forced  to  and  did  pay  off  and  satisfy  the  same 
in  full,  including  costs  and  the  sum  of  $250.00  inter- 
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est  accruing  on  said  judgment  pending  appeal,  which 
sum  is  included  in  and  a  part  of  said  sum  of  $1,072.95, 
and  said  sum,  amounting  to  $6,072.95  is  still  due 
plaintiff  from  defendant  in  accordance  with  the  terms 
and  provisions  of  said  policy  of  insurance. 

VI. 

Plaintiff  further  alleges  that  it  duly  performed 
each  and  everything  thing  required  of  it  by  said  con- 
tract, and  fully  complied  with  all  the  terms  thereof, 
but  defendant  wrongfully  fails  and  refuses  to  comply 
therewith  on  its  part,  to  plaintiff's  damage  in  the 
sum  of  $6,072.95.     [5] 

WHEREFORE  plaintiff  prays  judgment  against 
defendant  in  the  sum  of  $6,072.95,  interest  and  costs. 

L.  B.  da  PONTE, 
Attorney  for  Plaintiff. 

(Verification.) 

( Exhibits  ^ '  A  "  and  ' '  B  "  attached. ) 

(Filed  Aug.  4, 1911.)     [6] 


Amended  Answer. 

Comes  now  the  defendant  in  the  above-entitled  ac- 
tion, and  for  answer  to  the  amended  complaint  of 
the  plaintiff  therein: 

I. 

Answering  paragraph  III  thereof,  defendant 
denies  that  for  the  consideration  therein  referred  to, 
it  executed  and  delivered  to  plaintiff  a  contract  of 
insurance,  or  indemnity,  whereby  it  agreed  and 
bound  itself  to  indemnify  plaintiff  in  the  manner  set 
forth  in  the  said  paragraph,  and  whereby  it  agreed 
to  undertake,  at  its  own  cost,  the  defense  of  the  legal 
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proceedings  to  enforce  a  claim  against  the  plaintiff 
in  the  manner  set  forth  in  the  said  paragraph;  but 
defendant  alleges  that  the  said  contract  of  insurance, 
or  indemnity,  provided,  as  a  condition  precedent  to 
its  indemnifying  plaintiff  against  the  said  loss  aris- 
ing from  legal  liability,  as  well  as  the  defense  of  the 
legal  proceedings,  therein  referred  to,  at  its  own  ex- 
pense, that  the  plaintiff,  upon  the  occurrence  of  an 
accident,  whether  any  claim  was  made  with  respect 
thereto  or  not  would  immediately,  and  at  the  latest 
within  ten  days,  give  notice  of  said  accident  in  writ- 
ing to  this  defendant,  as  provided  in  said  policy,  and 
as  set  forth  in  clause  11,  on  page  1,  of  Exhibit  *'B'* 
to  the  said  complaint. 

II. 

Answering  paragraph  IV  of  said  amended  com- 
plaint, defendant  admits  that  while  the  said  policy 
was  in  full  force  and  effect,  one  I.  B.  Merrill,  an  em- 
ployee of  plaintiff,  was  injured  in  and  upon  the  plain- 
tiff's place  of  business  and  in  the  discharge  of  his 
duties,  and  as  to  the  other  allegations  in  said  [7] 
paragraph  contained,  defendant  denies  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  be- 
lief, except  it  admits  that  I.  B.  Merrill  was  injured 
on  or  before  July  19,  1909,  and  except  also,  it  denies 
positively  that  the  plaintiff  was,  or  is,  fully,  or  other- 
wise indemnified  on  account  of  said  accident  by  the 
pro\dsions  of  the  policy  therein  referred  to. 

III. 

Answering  paragraph  V  of  the  said  complaint  de- 
fendant denies  that,  upon  the  commencement  of  the 
action  of  I.  B.  Merrill  vs.  John  B.  Stevens  &  Com- 
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pany,  iminediate  notice  thereof  was  given  to  this  de- 
fendant, and  it  denies  that  it  wrongfully  or  without 
cause  repudiated  liability  upon  the  said  contract,  but 
it  admits  that  the  sununons  and  complaint,  therein 
referred  to,  were  delivered  to  it,  and  it  admits  that 
it  refused  to  accept  the  accident,  or  to  defend  the  said 
action,  unless  the  plaintiff  would  release  it  from  lia- 
bility for  any  judgment  that  might  be  rendered 
therein,  and  as  to  the  other  allegations  in  the  said 
paragraph  contained,  defendant  denies  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief 
as  to  the  truth  of  them,  and  each  of  them,  except  it 
denies  positively  that  the  sum  of  Six  Thousand 
Seventy-two  and  95/100  Dollars,  or  any  other  sum,  is 
due  to  the  plaintiff  from  it,  in  accordance  with  the 
terms  and  provisions  of  said  policy,  or  otherwise. 

IV. 

Answering  paragraph  VI  of  said  complaint  de- 
fendant denies  each  and  every  the  allegations  therein 
contained. 

AND  FOR  A  FURTHER  ANSWER  to  plaintiff's 
complaint,  and  as  a  FIRST  AFFIRMATIVE  DE- 
FENSE THERETO,  defendant  alleges: 

That  the  policy,  or  contract,  or  insurance,  or  in- 
demnity referred  to  in  plaintiff's  amended  complaint, 
was  issued  to  [8]  the  said  plaintiff  in  the  State 
of  Washington,  and  that  the  said  I.  B.  Merrill,  re- 
ferred to  in  the  said  complaint,  received  the  injuries 
therein  referred  to  on  or  before  the  19th  day  of  July, 
1909,  and  that  the  said  plaintiff  well  knew  that  he  had 
received  the  said  injuries,  but  that,  notwithstanding 
such  knowledge,  the  said  plaintiff  did  not  give  notice 
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of  the  said  injury  or  the  accident  from  which  it  arose, 
in  writing  or  otherwise,  to  this  defendant,  or  to  its 
duly  authorized  representative  for  the  locality  in 
which  the  said  contract  was  issued  until  the  latter 
part  of  October,  or  the  first  part  of  November  fol- 
lowing the  said  accident  and  injury,  and  for  this 
reason  this  defendant  refused  to  undertake  the  de- 
fense of  the  action  referred  to  in  plaintiff's  com- 
plaint, and  denied  any  liability  to  the  plaintiff  under 
the  said  policy,  or  contract,  on  account  of  the  said 
failure  to  file  said  notice,  the  giving  of  the  said  notice 
being  made  a  condition  precedent,  by  the  term  of  said 
contract  of  insurance,  to  any  obligation  on  the  part 
of  this  defendant  to  either  defend  the  suit  referred 
to  in  plaintiff's  complaint,  or  to  any  liability  under 
the  said  contract  of  insurance  for  any  loss  or  damage 
sustained  by  the  said  plaintiff  on  account  of  the  sai^ 
accident  and  injury  and  its  legal  liability  for  dam- 
ages therefor. 

AND  FOR  A  FURTHER  ANSWER  to  plain- 
tiff's complaint,  and  as  a  SECOND  AFFIRMA- 
TIVE DEFENSE  THERETO,  defendant  alleges: 

That  the  contract  of  insurance  or  indemnity,  re- 
ferred to  in  plaintiff's  amended  complaint,  was  is- 
sued to  the  plaintiff  in  the  State  of  Washington,  and 
that  thereafter,  and  on  or  before  the  19th  day  of 
July,  1911,  the  I.  B.  Merrill  referred  to  in  said  com- 
plaint met  with  an  accident  and  sustained  the  in- 
juries referred  to  in  said  complaint,  as  the  plaintiff 
well  [9]  knew  at  the  time  thereof;  but  that  the 
same  plaintiff,  notwithstanding  the  said  accident 
and  the  said  knowledge,  failed  to  give  to  this  defend- 
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ant  notice,  in  writing  or  otherwise,  of  the  said  acci- 
dent or  injury,  and  failed  to  give  any  such  notice 
to  its  authorized  representative  in  the  locality  where 
the  said  policy  or  contract  was  issued  until  the  latter 
part  of  October,  or  in  the  first  part  of  November 
following  the  said  accident  and  injury,  and  that,  by 
reason  of  the  failure  of  the  said  plaintiff  to  give  the 
said  notice,  and  its  failure  to  investigate  the  accident, 
and  to  preserve  the  testimony,  the  evidence  became 
destroyed  and  the  witnesses  scattered,  and,  at  the 
time  the  action  referred  to  in  plaintilff's  complaint 
was  brought,  by  reason  of  the  neglect  of  the  plaintiff 
to  properly  attend  to  the  matter,  and  by  reason  of 
certain  changes  and  alterations  that  it  had  made  in 
the  structure  at  which  the  accident  occurred,  it  was 
no  longer  possible  to  successfully  defend  the  said 
action. 

AND  NOW,  HAVING  FULLY  ANSWERED, 
defendant  prays  to  be  hence  dismissed,  with  its  costs 
and  disbursements  in  this  behalf  expended. 
R.  S.  HOLT, 
U.  E.  HARMON, 
HUDSON,  HOLT  &  HARMON, 

Attorneys  for  Defendant. 

(Verification.) 

(Filed  Nov.  28,  1913.)     [10] 


Reply  to  Amended  Answer  to  Amended  Complaint. 

Comes  now  the  plaintiff  and  makes  reply  to  the 
defendant's  amended  answer  served  herein  the  26th 
day  of  November,  1913,  as  f  ollow^s : 

(1)     Plaintiff  denies  the  allegations  of  paragraph 
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1  of  said  amended  answer. 

(2)  Answering  paragraph  II  of  said  answer 
plaintiff  admits  that  said  I.  B.  Merrill  was  injured 
on  the  19th  day  of  July,  1909. 

(3)  For  reply  to  defendant's  first  affinnative  de- 
fense, plaintiff  denies  all  of  the  allegations  therein 
contained,  except  plaintiff  admits  that  said  I.  B.  Mer- 
rill w^as  injured  on  July  19th,  1909,  and  that  said 
policy  of  insurance  w^as  issued  and  delivered  in  the 
State  of  Washington,  and  is  governed  by  the  laws  of 
said  State.  Plaintiff  specifically  denies  that  it  knew 
of  the  accident  or  injury  to  the  said  I.  B.  Merrill  on 
the  19th  day  of  July,  1909,  or  at  any  other  time  prior  to 
the  19th  day  of  OctoTber,  1909  on  which  date  it  learned 
for  the  first  time  of  the  said  accident  by  and  through 
a  communication  from  Fitch  &  Jacobs,  attorneys  for 
I.  B.  Merrill,  and  on  the  same  day  it  so  learned 
thereof  it  gave  due  notice  to  defendant's  authorized 
representative  for  the  locality  in  which  said  contract 
of  insurance  was  issued,  and  defendant  never  at  any 
time  made  any  objection  to  the  form  or  sufficiency  of 
said  notice,  except  only  defendant  fraudulently  pre- 
tended that  same  was  not  given  in  time,  and  plain- 
tiff alleges  that  it  strictly  complied  with  the  term 
and  conditions  of  said  policy  incumbent  on  it  in  every 
respect.     [11] 

(4)  Replying  to  defendant's  second  affirmative 
defense,  plaintiff  denies  all  of  the  allegations  thereof, 
except  it  admits  that  said  I.  B.  Merrill  was  injured 
on  the  19th  day  of  July,  1909,  but  plaintiff  denied 
that  it  had  any  knowledge  thereof  until  the  19th  day 
of  October,  1909,  at  which  time  it  gave  due  notice  to 
defendant,  as  alleged  in  paragraph  3  of  this  reply. 
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Plaintiff  further  alleges  that  it  was  under  no  obliga- 
tion or  duty  to  investigate  said  accident,  but  the  duty 
to  do  so  was  on  defendant,  and  plaintiff  denies  that 
the  evidence  was  destroyed  or  the  witnesses  scattered, 
and  alleges  that  at  the  time  it  so  gave  notice  of  the 
accident  to  defendant  every  one  of  the  witnesses  was 
still  in  plaintiff's  employ,  and  all  of  them  testified 
at  the  trial  of  the  Merrill  action  except  one,  and  his 
testimony  was  merely  cumulative,  and  said  witness 
was  present  and  available  at  the  time  said  notice  was 
given  defendant,  and  if  he  afterwards  left  the  county 
it  was  without  fault  of  plaintiff.    Plaintiff  admits 
that  a  slight  and  immaterial  alteration  was  made  in 
the  hopper  on  which  Merrill  claimed  to  have  been  in- 
jured, but  alleges  that  said  alteration  was  imma- 
terial, was  made  before  plaintiff  knew  of  the  accident 
or  that  Merrill  claimed  that  said  hopper  was  con- 
nected therewith,  and  in  any  event,  said  hopper  and 
plaintiff's  entire  place  of  business  was  totally  de- 
stroyed by  fire  shortly  after  said  19th  day  of  October, 
1909,  and  before  said  action  of  I.  B.  Merrill  was  or 
could  have  been  tried,  and  said  structure  would  not 
have  been  available  for  use  in  evidence  in  any  event. 
Plaintiff  specifically  denies  that  defendant  was  in 
any  way  prejudiced  by  the  failure  to  have  notice 
sooner  of  the  said  accident. 
Wherefore   plaintiff  prays  as  in  its   complaint. 

[12] 

L.  B.  da  PONTE, 

J.  W.  QUICK, 

Attorneys  for  Plaintiff, 
(Verification.) 

(Filed  Dec.  4,  1913.)     [13] 
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[Record  of  Trial— December  9, 1913.] 

In  the  United  States  District  Court  for  the  Western 

District  of  Washington,  Southern  Division,  at 

Tacoma,  on  the  9th  day  of  December,  A.  D.  1913, 

before  the  Honorable  EDWARD  E.  CUSHMAN", 

United  States  District  Judge  Presiding,  among 

others,  the  following  proceedings  were  had: 
********* 

This  cause  coming  on  at  this  time  regularly  for 
trial,  the  plaintiff  appearing  by  John  B.  Stevens, 
and  its  attorneys,  Messrs.  J.  W.  Quick  and  L.  B. 
da  Ponte,  and  the  defendant  appearing  by  Messrs. 
Holt  &  Harmon,  a  jury  b€ing  called,  the  following 
named  persons  answered  to  their  names  and  were 
sworn,  examined  and  empanelled  to  try  this  case : 
John  Haykemp  Daniel  Cowley 

Charles  L.  Bozelle  M.  C.  Lowry 

C.  M.  Wyllys  James  Crowley 

Robert  Pattison  George  Addison 

Tom  Brewitt  L.  L.  Bush 

E.  H.  Mackey  Harry  Bates 

whereupon  the  trial  regularly  proceeded  with  the  in- 
troduction of  evidence  oral  and  documentary,  the  fol- 
lowing persons  testifying  for  the  plaintiff:  John  B. 
Stevens;  deposition  of  W.  H.  Moore  read  to  jury. 

At  the  close  of  plaintiff's  testimony,  defendant 
moved  the  Court  for  nonsuit,  which  motion  was  de- 
nied. Whereupon,  the  hour  of  adjournment  being 
reached  the  jury  was  admonished  by  the  Court  and 
permitted  to  separate  until  the  next  incoming  court. 
[14] 
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[Record  of  Trial — December  10,  1913.] 

In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division,  at 
Tacoma,  on  the  10th  day  of  December,  A.  D.  1913, 
before  the  Honorable  EDWARD  E.  CUSH- 
MAN,  United  States  District  Judge  Presiding, 
among  others,  the  following  proceedings  were 

had: 

********* 

This  cause  coming  on  at  the  time  for  further  trial, 
the  plaintiff  appearing  by  his  attorney  and  defend- 
ant by  its  attorneys,  the  calling  of  the  jury  being 
waived,  it  appearing  that  all  persons  were  present  in 
their  proper  places,  the  trial  regularly  proceeded 
with  the  introduction  of  evidence ;  the  following  per- 
sons testifying  for  defendant : 

I.  B.  Merrill  Dr.  James  A.  La  Gasa 

Mrs.  I.  B.  Merrill  Mrs.  Etta  Tute 

Dr.  W.  D.  Read  J.  A.  Coleman 

J.  F.  Fitch 
and  the  following  in  rebuttal  for  plaintiff : 

Mrs.  Comstock  James  N.  Bradley 

Mrs.  S.  P.  Comstock  L.  B.  da  Ponte 

S.  B.  Comstock 

Motion  was  made  by  plaintiff  to  exclude  from  the 
records  and  withdraw  from  the  jury  that  part  of  the 
deposition  of  I.  B.  Merrill  already  read,  which  mo- 
tion was  denied.  Whereupon,  the  hour  of  adjourn- 
ment being  reached  the  jury  was  admonished  by  the 
Court  and  permitted  to  separate  until  the  next  in- 
coming court.     [15] 
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[Record  of  Trial— December  11,  1913.] 

In  the  United  States  District  Court  for  the  Western 

District  of  Washington,  Southern  Division,  at 

Tacoma,  on  the  11th  day  of  December,  A.  D.  1913, 

before    the   Honorable    EDWARD   E.    CUSH- 

MAN,  United  States  District  Judge  Presiding, 

among  others,  the  following  proceedings  were 

had: 
********* 

This  cause  coming  on  at  this  time  for  further  trial, 
the  plaintiff  and  defendant  appearing  by  their  at- 
torneys, and  the  calling  of  the  jury  being  waived,  it 
appearing  that  all  jurors  were  present  in  their 
proper  places,  the  trial  regularly  proceeded  with  the 
introduction  of  evidence,  at  the  conclusion  thereof, 
and  after  the  arguments  of  counsel,  the  jury  was 
charged  by  the  Court  and  retired  in  the  custody  of  a 
sworn  bailiff  for  deliberation  on  their  verdict  (4 :30 
P.  M.),  both  sides  agreeing  a  sealed  verdict- might  be 
returned. 

And  thereafter,  and  at  8:30  P.  M.,  said  jury  re- 
turned into  open  court  and  reported  that  they  had 
lost  Plaintiff's  Exhibit  No.  5;  it  was  stipulated  by 
Mr.  Holt  and  Mr,  da  Ponte  that  the  copy  of  said 
exhibit  in  the  possession  of  Mr.  Holt  might  be  sub- 
stituted for  the  lost  statement,  said  exhibit  to  be 
marked  "Exhibit  5"  by  clerk  and  to  become  the 
original  exhibit  in  the  case. 

And  at  9:15  P.  M.  said  jury  again  returning  into 
open  court,  by  their  foreman,  and  in  the  presence  of 
the   other  jurors,   returned  the   following   verdict, 
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which  was  ordered  filed  as  the  verdict  in  the  case,  and 
the  jury  ordered  discharged  from  further  considera- 
tion of  the  case : 

"We,  the  jury  in  the  above-entitled  cause, 
find  for  the  plaintiff  and  assess  its  damages  at 
the  sum  of  Six  thousand  seven  hundred  & 
Seventy  &  Seventy  dollars  sixty-nine  cts. 
($6770.69)    (Six  Thousand). 

ED.  H.  MACKEY, 

Foreman."     [16] 


Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  and  assess  its  damages  at  the  sum  of 
Six  Thousand  seven  hundred  &  seventy  &  Seventy 

$6770.69 
dollars  &  Sixty-nine  cts.  Dollars  ($Six  thousand). 

ED  H.  MACKEY, 

Foreman. 
(Filed  Dec.  11, 1913.)     [17] 


Judgment. 

Now  on  this  9th  day  of  December,  1913,  the  above 
cause  coming  on  for  trial  in  the  above-entitled  court 
before  the  Honorable  Edward  E.  Cushman,  presid- 
ing Judge,  and  a  jury  duly  empanelled  therein,  the 
plaintiff  appearing  by  L.  B.  da  Ponte  and  J.  W. 
Quick,  its  attorneys,  and  the  defendant  appearing  by 
K.  S.  Holt,  Esq.,  its  attorney,  and  the  trial  of  said 
cause  proceeding  from  day  to  day  until  the  11th  day 
of  December,  191^,  when  said  cause  was  submitted  to 
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the  jury,  and  on  said  date  the  jury  returned  into 
court,  its  verdict  finding  the  issues  in  favor  of  the 
plaintiff  and  assessing  the  amount  of  plaintiff's  re- 
covery in  the  sum  of  $6,770.69. 

Now,  on  motion  of  the  plaintiff,  judgment  is 
hereby  entered  on  said  verdict,  and  it  is  by  the  Court 
ORDERED,  DECREED  and  ADJUDGED  that  the 
plaintiff  have  and  recover  of  and  from  the  defend- 
ant, Frankfort  Marine,  Accident  &  Plate  Glass  In- 
surance Company,  a  corporation,  the  sum  of 
$6,766.88,  together  with  the  costs  and  disbursements 
of  the  plaintiff  taxed  at  $136.15 ;  said  judgment  to 
draw  interest  at  the  rate  of  6%  per  annum  from  the 
12th  day  of  December,  1913;  to  which  judgment  of 
the  Court  the  defendant  excepts. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Jan.  2,  1914.)     [18] 


Petition  for  New  Trial. 

Comes  now  the  defendant  in  the  above-entitled 
action  and  petitions  the  Court  to  set  aside  the  verdict 
of  the  jury  in  said  action  and  grant  to  it  a  new  trial 
thereof,  for  the  following  causes  materially  affecting 
its  substantial  rights : 

I. 

Insufficieney  of  the  evidence  to  justify  the  verdict. 

Under  this,  the  first  specification,  defendant  claims 
that  while  it  was  admitted  that  the  notice  required  by 
the  policy  was  not  given  until  several  months  after 
the  accident  to  Merrill  occurred,  yet  the  evidence 
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showed  that  Mr.  Comstock,  the  foreman  and  agent 
of  the  defendant,  whose  duty  it  was  to  discover  and 
report  accidents  to  the  employees  and  who  was  de- 
pended and  relied  upon  by  the  managing  officers  of 
the  Company  to  do  so,  knew  of  the  accident  to  Mer- 
rill more  than  ten  days  prior  to  the  time  when  the 
notice  of  the  accident  was  given  to  this  defendant; 
and  because  it  also  appeared  from  the  testimony 
that  W.  H.  Moore,  who  was  the  secretary  of  the 
plaintiff  and  who  was  relied  and  depended  upon  by 
the  officers  of  the  company  to  discover  and  inform 
them  of  accidents  to  their  employees  and  give  notice 
thereof  while  acting  as  the  secretary  of  the  plaintiff 
and  in  a  capacity  which  made  it  his  duty  to  discover 
and  give  notice  of  accidents,  and  while  acting  in  such 
a  capacity  that  the  plaintiff  relied  upon  him  to  give 
it  notice,  discovered  and  knew  of  the  accident  to  Mer- 
rill more  than  ten  days  prior  to  the  time  when  notice 
was  given  by  the  plaintiff  to  the  defendant,  and  yet 
the  said  Moore  did  not  give  notice  or  [19]  infor- 
mation of  the  said  accident  for  more  than  thirty  days 
after  he  discovered  the  same;  and  because  the  evi- 
dence shows  that  while  the  said  W.  H.  Moore  was 
charged  by  the  officers  of  the  plaintiff  with  the  duty 
of  discovering  and  reporting  to  them  and  to  the 
plaintiff  accidents  to  its  employees,  yet  he  did  not 
undertake  to  discharge  this  duty  himself  and  did  not 
have  such  relation  to  the  work  and  to  the  men  as 
ordinarily  enabled  him  to  know  of  such  accidents, 
but  he  relied  on  Comstock,  the  foreman  of  the  plain- 
tiff, to  report  such  accidents,  and  the  said  Comstock, 
with  knowledge  of  the  accident  to  Merrill  in  June 
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or  July,  did  not  report  the  same  to  the  plaintiff;  and 
because  the  evidence  of  the  plaintiff  failed  to  show 
the  exercise  of  any  diligence  by  it  or  its  officers  in 
providing  any  rules  or  regulations  whereby  knowl- 
edge of  accidents  to  its  employees  would  be  required; 
that  its  managing  officers  did  not  exercise  sufficient 
supervision  over  the  men  and  the  work  to  render  it 
reasonably  probable  that  they  would  acquire  such 
knowledge. 

II. 

Errors  in  law  occurring  at  the  trial. 

The  following  errors  are  relied  on  in  support  of 
the  foregoing  or  second  ground  or  cause  for  a  new 
trial : 

First :  The  Court  erred  in  excluding  from  the  jury 
the  testimony  of  the  witness,  I.  B.  Merrill,  with  re- 
spect to  certain  conversations  and  declarations  of 
Comstock,  the  foreman  of  plaintiff,  shortly  after  the 
accident,  which  were  offered  for  the  purpose  of  show- 
ing knowledge  of  the  accident  on  the  part  of  Com- 
stock, the  testimony  having  been  excluded  by  the 
Court  because  it  was  not  shown  that  the  declarations 
or  admissions  or  statements  of  Comstock  were  made 
while  he  was  acting  within  the  scope  of  his  power  and 
authority  as  foreman  or  agent  of  [20]  the  plain- 
tiff, the  ruling  of  the  Court  being  duly  excepted  to 
by  the  defendant  at  the  time. 

Second:  The  Court  erred  in  excluding  from  the 
jury  the  testimony  of  the  witness,  Mrs.  I.  B.  Merrill, 
with  respect  to  certain  conversations  and  declara- 
tions of  Comstock,  the  foreman  of  plaintiff,  shortly 
after  the  accident,  which  were  offered  for  the  pur- 
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pose  of  showing  knowledge  of  the  accident  on  the 
part  of  Comstock,  the  testimony  having  been  excluded 
by  the  Court  because  it  was  not  shown  that  the  dec- 
larations or  admissions  or  statements  of  Comstock 
were  made  while  he  was  acting  within  the  scope  of 
his  power  and  authority  as  foreman  or  agent  of  the 
plaintiff,  the  ruling  of  the  Court  being  duly  excepted 
to  by  the  defendant  at  the  time. 

Third :  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Instruction  Number  III  required  by 
it. 

Fourth :  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Instruction  Number  IV  requested  by 
it. 

Fifth:  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Instruction  Number  V  requested  by 
it. 

Sixth :  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Instruction  Niunber  VI  requested  by 
it. 

Seventh :  The  Court  erred  m  failing  and  refusing 
to  give  to  the  jury  Instruction  Number  VII  requested 
by  it. 

Eighth:  The  Court  erred  in  failing  and  refusing 
to  give  to  the  jury  Instruction  Number  IX  requested 
by  it. 

Ninth :  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Instruction  Number  X  requested  by 
it. 

Tenth :  The  Court  erred  in  failing  and  refusing  to 
give  to  the  jury  Insti*uction  Number  XI  requested  by 
it. 
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Eleventh:  The  Court  erred  in  instructing  the 
jury  that  the  testimony  concerning  conversations  and 
oral  admissions  should  be  accepted  with  great  cau- 
tion by  the  jury,  to  which  the  defendant  excepted. 

Twelfth :  The  Court  also  erred  in  calling  attention 
in  its  instruction  to  the  fact  that  counsel  for  the 
plaintiff  had  given  reasons  for  this  rule,  thus  giving 
sanction  and  approval  to  the  argument  on  this  sub- 
ject  by  counsel  for  the  plaintiff,  to  which  the  defend- 
ant excepted. 

Thirteenth:  The  Court  erred  in  instructing  the 
jury  that  the  plaintiff  in.  this  case  would  not  be 
chargeable  with  any  knowledge  acquired  by  its 
agents,  unless  it  was  acquired  while  in  the  discharge 
of  their  duties. 

Fourteenth:  The  Court  erred  in  instructing  the 
jury  that  under  the  circumstances  stated  by  the  Court 
in  the  instruction,  knowledge  of  the  accident  ac- 
quired by  Comstock  while  at  Merrill's  house  or  at 
the  hospital,  was  not  acquired  in  the  discharge  of 
his  duty;  this  being  an  incorrect  statement  of  the 
law ;  an  instruction  on  the  weight,  force  and  effect  of 
the  evidence  and  an  instruction  not  applicable  to  the 
testimony,  because  there  was  no  testimony  that  Mr. 
Comstock  did  acquire  any  knowledge  of  the  accident 
at  either  the  hou^e  or  the  hospital,  the  testimony  on 
that  subject  merely  relating  to  his  declarations,  ad- 
missions and  conduct  at  these  places.  Its  bearing 
on  knowledge  already  acquired  by  Comstock;  in- 
struction calculated  to  mislead  and  confuse  the  jury. 
Fifteenth:  The  Court  erred  in  instructing  the  jury 
that  if  the  defendant  was  not  damaged  by  the  failure 
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to  give  the  notice  within  the  time  fixed  in  the  policy, 
the  failure  to  give  su^h  notice  would  not  defeat  the 
plaintiff's  action.     [22] 

Sixteenth :  The  Court  erred  in  instruicting  the  jury 
that  if  the  defense  might  have  been  made  success- 
fully in  the  Merrill  case,  notwithstanding  the  altera- 
tions, that  the  delay  would  not  defeat  plaintiff's  ac- 
tion. 

Seventeenth:  The  Court  erred  in  instructing  the 
jury  that  imless  the  defendant  would  have  been  in- 
jured in  defending  the  Merrill  case  by  the  failure 
of  the  plaintiff  to  give  notice  within  the  time  fixed 
by  the  policy,  this  action  would  not  be  defeated  by 
this  failure.  This  instruction  was  incorrect  because 
the  question  of  damage  by  a  failure  to  give  the  notice 
is  immaterial  under  the  issues  in  the  case  and  under 
the  policy. 

Eighteenth:  The  Court  erred  in  instructing  the 
jury  that  the  answer  of  the  defendant  alleged  the  ac- 
cident occurred  on  or  about  the  19th  day  of  July, 
when,  as  a  matter  of  fact,  the  answer  alleges  that  it 
occurred  on  or  before  the  19th  day  of  July. 

To  all  of  which  instructions  and  rulings  the  de- 
fendant excepted  and  its  exceptions  was  duly  al- 
lowed. 

WHEREFORE,  defendant  alleged  that  by  reason 
of  the  errors  aforesaid  the  defendant  was  prevented 
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from  having  a  fair  trial  and  is  entitled   to    a  new 
trial  of  said  action. 

R.  S.  HOLT, 

U.  E.  HARMON, 

HUDSON,  HOLT  &  HARMON, 

Attorneys  for  Defendant. 
(Filed  Jan.  16,  1914.)     [23] 


Order  Extending  Time  to  File  Bill  of  Exceptions. 

On  this,  the  11th  day  of  December,  1913,  and  dur- 
ing the  trial  of  the  above-entitled  action, 

IT  IS  HEREBY  ORDERED,  that  the  time  within 
which  the  defendant  may  take  a  Bill  or  Bills  of  Ex- 
ceptions to  the  rulings  during  the  trial  of  the  said 
cause  and  for  reducing  the  same  to  writing  and  set- 
tling the  same,  be  and  the  same  is  hereby  fixed  at 
ninety  days  from  the  date  hereof,  so  that  the  said 
Bill  of  Exceptions  may  be  reduced  to  writing,  settled 
and  signed  at  any  time  within  said  ninety  days  from 
the  date  hereof. 

Ordered  and  adjudged  this  11th  day  of  December, 
1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

(FiledDec.  12, 1913.)     [24] 


Order  Overruling  Motion  for  a  New  Trial. 

On  the  26th  day  of  January,  1914,  the  defendant's 

motion  for  a  new  trial  was  heard  and  considered,  and 

the  Court  was  of  opinion  that  the  same  should  be 

and  it  is  hereby  in  all  things  overruled.     To  this 
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order  the  defendant  excepted  in  open  Court  and  its 
exception  was  allowed. 
Dated  the  26th  day  of  January,  1914. 

EDWARD  E.  OTJSHMAN, 

District  Judge. 
(Filed  Jan.  26,  1914.)     [25] 


Assignment  of  Errors. 
Comes  now  The  Frankfort  Marine,  Accident  & 
Plate  Glass  Insurance  Company,  a  corporation,  de- 
fendant in  the  above-entitled  action,  and  in  connec- 
tion with  ite  petition  for  a  writ  of  error  herein,  makes 
the  following  assignment  of  errors  on  which  it  will 
rely  and  which  it  will  urge  on  the  prosecution  of  said 
writ  of  error  in  the  above^ntitled  action,  which  er- 
rors occurred  at  the  trial  of  said  cause,  to  wit: 

I. 
That  on  the  trial  of  the  said  cause  before  the  Dis- 
trict Court  of  the  United  States,  for  the  Western 
District  of  Washington,  I.  B.  Merrill,  a  witness  for 
the  defendant,  testified  with  reference  to  certain  con- 
versations with  Mr.  Comstock,  who  was  the  foreman 
of  the  plaintiff  at  the  time  of  the  accident  to  Merrill 
about  his  accident  and  his  condition,  as  follows-     ' 
A.  He  was  telephoned  to  and  he  comes  to  the  house 
and  talked  to  me  and  he  said  they  calculated  to  do 
what  was  right-about  paying  my  wages,  and  he  came 
to  tte  hospital  to  see  me  and  asked  me  if  I  was  going 
to  bring  suit  against  the  company  and  I  told  him  I 
had  nothing  to  say  and  to  go  ahead  and  do  something 
and  he  said  he  would  too. 


vs.  John  B.  Stevens  d  Company.  25 

He  said  they  had  never  had  a  suit  against  the  com- 
pany and  they  wouldn't  like  to  have  one  brought  be- 
cause they  were  willing  to  do  anything  to  get  along, 
and  I  told  him  to  go  ahead  and  do  so. 

He  helped  pack  me  out  of  the  house  to  the  ambu- 
lance to  take  me  to  the  hospital.     [26] 

That  thereupon  the  Court  instructed  the  jury  to 
disregard  the  declarations  and  conversations  with 
Mr.  Comstock  unless  they  found  that  the  plaintiff 
sent  Mr.  Comstock  to  the  hospital  at  the  time  of  the 
conversation;  and  further  instructed  them  that  as 
there  was  no  testimony  to  that  effect,  they  woidd  dis- 
regard these  conversations  only  so  far  as  they  might 
show  what  he  learned  at  the  time  the  accident  hap- 
pened; and  further  instructed  the  jury  that  they 
would  regard  the  conversations  only  in  the  event  they 
constituted  an  admission  on  his  part  that  he  knew 
from  the  beginning  that  Merrill  was  hurt ;  and.  fur- 
ther directed  the  jury  to  disregard  any  admissions 
that  the  plaintiff  would  fix  it  up  or  make  it  good 
because  there  was  nothing  to  show  that  he  was  on  the 
business  of  the  company;  to  all  of  which  directions 
and  instructions  the  defendant  objected  and  excepted 
and  its  exception  was  allowed. 

II. 

That  the  Court  erred  in  this,  to  wit : 

On  the  examination  of  the  witness  Comstock  by 
defendant,  he  testified  in  reference  to  a  conversation 
with  Merrill,  the  injured  man,  and  was  asked  what 
he  told  Merrill,  the  question  being  objected  to  because 
it  was  irrelevant,  immaterial,  incompetent  and  hear- 
say.    The  objection  was  overruled  and  an  exception 
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was  allowed  and  the  witness  was  permitted  to  testify 
that  he  did  not  tell  him  anything  in  particular,  any 
more  than  that  as  he  had  been  directed  to  lay  off 
on  account  of  his  sickness  he  thought  it  was  neces- 
sary to  do  so. 

III. 

That  the  Court  erred  in  permitting  the  plaintiff, 
over  the  objection  of  the  defendant,  to  prove  by  the 
witness  Oomstock  that  at  the  time  the  action  of  Mer- 
rill against  John  B.  Stevens  &  [27]  Company  was 
commenced  and  notice  of  an  intention  to  claim  dam- 
ages was  given  to  Stevens  &  Company  in  October, 
Oren  Busard,  the  chief  witne^ss  to  the  accident,  was 
still  around  town  in  Tacoma  and  was  available  as  a 
witness,  the  testimony  being  offered  to  show  that  no 
damage  was  sustained  by  the  defendant  by  a  delay 
in  giving  notice  of  the  accident.  That  the  testimony 
was  objected  to  because  it  was  irrelevant  and  imma- 
terial for  any  purpose  and  to  any  of  the  issues  in  the 
case,  and  the  objection  was  overruled  and  an  excep- 
tion was  allowed. 

IV. 

The  Court  erred  in  excluding  from  the  jury  the 
testimony  of  I.  B.  Merrill  as  to  a  conversation  oc- 
curring in  July  over  the  telephone  between  Dr.  Kead 
and  Mr.  Comstock,  in  reference  to  the  accident  to 
Merrill  and  his  condition,  to  which  action  of  the 
Court  the  defendant  excepted  and  its  exception  was 
allowed. 

V. 

The  said  Court  erred  in  refusing  to  permit  th'j 
witness  Merrill  to  answer  the  question  whether  Dr. 
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Eead  said  to  Comstock  in  the  eonversation  in  Au- 
gust over  the  telephone,  that  Merrill  would  likely 
have  to  have  an  operation  because  of  the  injury  to 
his  kidney,  and  that  if  John  B.  Stevens  &  Company 
wanted  a  physician  they  could  have  one;  to  which 
action  of  the  Court  the  defendant  excepted  and  its 
exception  was  allowed. 

VI. 
The  Court  erred  in  permitting  a  statement  to  go  to 
the  jury  showing  the  sums  paid  by  John  B.  Stevens 
&  Company  in  satisfaction  of  the  judgment  recov- 
ered by  Merrill  and  the  costs  and  interest  thereon, 
over  the  objection  of  the  defendant  that  there  could 
be  no  recovery  under  the  policy  in  this  case  for  [28] 
any  sum  whatever ;  to  which  action  of  the  Court  the 
defendant  excepted  and  its  exception  was  allowed. 

VII. 
The  Court  erred  in  this,  to  wit:  That  during  the 
trial  of  the  said  cause  and  before  the  conclusion  of 
the  testimony  and  within  the  time  fixed  by  the  law 
and  the  rules  of  the  Court  the  defendant  requested 
the  Court  to  give  to  the  jury  its  Instruction  num- 
bered III  filed  by  it,  which  instruction  the  Court 
refused  to  give ;  and  defendant  thereupon,  and  while 
the  jury  were  still  at  the  bar  and  before  they  re- 
tired to  consider  of  their  verdict,  excepted  to  the 
failure  and  refusal  of  the  Court  to  give  the  same 
and  its  exception  was  allowed.  Said  instruction  was 
in  the  following  words: 

"You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence that  Mr.  Moore  was  one  of  the  officers  of  the 
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plaintiff  and  that  if  was  one  of  Ms  duties  to  obtain 
knowledge  of  accidents  to  employees  of  the  plain- 
tiff occurring  while  in  the  course  of  their  employ- 
ment at  its  warehouse,  and  if  you  further  believe 
from  a  fair  preponderance  of  the  evidence  that  Mr. 
Moore  did  not  exercise  such  a  personal,  reasonable 
direction,  control  and  supervision  over  the  employees 
as  to  render  it  likely  or  probable  that  he  himself 
would  obtain  knowledge  of  the  accidents  to  the  em- 
ployees, within  a  reasonable  time  after  they  occurred, 
and  that  he  took  no  precautions  to  obtain  such  knowl- 
edge himself  and  did  not  exercise  a  reasonable  de- 
gree of  care  and  diligence  in  the  supervision  and 
management  of  the  business  as  would  give  to  him 
such  knowledge,  but  that  he  relied  and  depended  on 
some  employee  of  the  Company  to  give  him  such  in- 
formation, and  if  you  believe  from  a  fair  preponder- 
ance of  the  evidence  that  this  employee  had  knowl- 
edge [29]  of  the  accident  to  Merrill,  for  which  he 
recovered  damages  against  the  plaintiff,  and  knew 
that  it  occurred  at  plaintiff's  warehouse  while  he  was 
at  work  there  for  it,  but  that  he  did  not  convey  such 
knowledge  to  the  said  Moore,  or  to  any  officers  of  the 
Company,  and  that  by  reason  of  such  failure  on  his 
part  neither  Moore  nor  any  of  the  officers  of  the 
plaintiff  company  had  knowledge  of  the  accident  un- 
til long  after  it  happened,  and  did  not  give  notice  of 
it  to  the  defendant  until  more  than  ten  days  after  this 
employee's  knowledge  of  it  and  after  he  could  have 
informed  them  of  it,  then  and  in  such  event  you  are 
instructed  that  the  plaintiff  cannot  plead  lack  of 
knowledge  of  the  accident  as  an  excuse  for  a  failure 
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to  give  notice  within  ten  days,  according  to  the  terms 
of  the  policy.'* 

VIII. 

The  Court  erred  in  this,  to  wit:  That  during  the 
trial  of  the  said  cause  and  before  the  conclusion 
of  the  testimony  and  within  the  time  fixed  by  the 
law  and  the  rules  of  the  Court,  the  defendant  re- 
quested the  Court  to  give  to  the  jury  its  Instruction 
numbered  IV  filed  by  it,  which  instruction  the  Court 
refused  to  give;  and  defendant  thereupon,  and  while 
the  jury  were  still  at  the  bar  and  before  they  retired 
to  consider  of  their  verdict,  excepted  to  the  failure 
and  refusal  of  the  Court  to  give  the  same  and  its  ex- 
ception was  allowed.  Said  instruction  was  in  the 
following  words: 

**You  are  instructed,  gentlemen  of  the  jury,  that 
€ven  if  you  believe  from  a  fair  preponderance  of  the 
evidence  in  this  case,  that  none  of  the  officers  of  the 
plaintiff  corporation  knew  of  the  accident  to  Mer- 
rill, yet  this  does  not  necessarily  sihow  a  lack  of 
knowledge  on  the  part  of  the  plaintiff,  because  the 
knowledge  of  some  individual  other  than  the  officers 
of  the  [30]  plaintiff  might  be  knowledge  of  the 
plaintiff,  you  are  therefore  instructed,  that  if  you  be- 
lieve from  a  fair  preponderance  of  the  evidence  that 
Mr.  Comstock,  the  foreman  of  the  plaintiff,  super- 
intended and  directed  the  men  in  the  exercise  of 
their  work  on  the  premises  and  personally  supervised 
them  while  so  engaged,  and  that  the  character  of  his 
duties  was  such  that  he  would  know  when  the  em- 
ployees in  his  charge  met  with  accidents,  and  that 
lie  employed  and  discharged  the  men  and  reported 
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their  time  to  the  plaintiff;  and  if  you  further  be- 
lieve from  a  fair  preponderance  of  the  evidence  that 
the  officers  of  the  plaintiff  did  not  personally  super- 
vise the  work  of  the  men  or  the  men  while  engaged 
in  it,  and  did  not  occupy  such  a  relation  or  position 
to  the  men  and  their  work  as  would  render  it  reason- 
ably likely  and  probable  that  they  would  know  of 
the  accidents  to  the  men,  and  if  you  further  believe 
from  a  fair  preponderance  of  the  evidence  that  they 
established  no  rules  or  regulations  requiring  or  di- 
recting anyone  to  report  to  them  accidents  to  the  em- 
ployees while  engaged  at  their  work  on  the  premises, 
and  if  you  further  believe  from  a  fair  preponderance 
of  the  evidence  that  none  of  the  officers  paid  any  at- 
tention to  the  question  or  subject  of  such  accidents 
to  the  employees,  except  one,  and  that  he  assumed, 
or  was  charged  by  virtue  of  his  position  with  the 
duty  of  knowing  of  and  aseertaioing  such  accidents 
and  reporting  them;  and  if  you  further  believe  that 
this  officer  gave  no  directions  to  anyone  else  to  re- 
port accidents  to  him;  established  no  regulations  or 
rules  on  the  subject,  and  that  he  performed  such  du- 
ties and  remained  in  such  a  place  as  that  it  was  not 
reasonable,  likely  or  probable  that  he  would  know  of 
sueh  accidents,  and  if  you  further  believe  from  a  fair 
preponderance  of  the  evidence  that  this  officer  relied 
on  the  foreman,  Mr.  Comstock,  to  report  to  [31] 
him  such  accidents  to  employees  and  for  this  reason 
made  no  supervision  and  took  no  steps  to  ascertain 
about  such  accidents;  and  if  you  further  believe  that 
Mr.  Comstock,  the  foreman,  knew  that  Merrill  met 
with  the  accident  while  at  work  for  plaintiff  at  its 
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warehouse,  for  which  he  recovered  damages  against 
the  plaintiff,  but  that  for  any  reason  he  failed  to 
inform  any  of  the  officers  of  the  plaintiff  thereof, 
and  that  by  reason  of  his  failure  to  give  such  notice 
and  information  to  the  said  officers,  they  did  not 
know  of  it  and  that  they  did  not  give  notice  thereof 
until  more  than  thirty  days  after  the  accident  and 
after  Com'stock  knew  of  it,  then  and  in  that  event 
you  will  find  that  the  plaintiff  knew  of  the  accident 
when  Comstock  knew  of  it." 

IX. 

The  Court  erred  in  this,  to  wit:  That  during  the 
trial  of  the  said  cause  and  before  the  conclusion  of 
the  testimony  and  within  the  time  fixed  by  the  law 
and  the  rules  of  the  Court  the  defendant  requested 
the  Court  to  give  to  the  jury  its  Instruction  num- 
bered V  filed  by  it,  which  instruction  the  Court  re- 
fused to  give;  and  defendant  thereupon,  and  while 
the  jury  were  still  at  the  bar  and  before  they  retired 
to  consider  of  their  verdict,  excepted  to  the  failure 
and  refusal  of  the  Court  to  give  the  same  and  its 
exception  was  allowed.  Said  instruction  was  in  the 
following  words: 

''You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence in  this  case,  that  the  plaintiff  did  not  give 
notice  of  the  accident  to  Merrill  within  the  time  re- 
quired by  the  policy,  as  explained  to  you  in  these 
instructions,  it  is  not  necessary  that  the  defendant 
should  show  that  it  suffered  any  damage  by  reason  of 
the  failure  to  give  the  notice.  The  difficulty  of  de- 
termining what  effect     [32]     the  delay  and  the  fail- 
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ure  of  the  plaintiff  to  give  the  notice  may  have  had 
on  the  result  of  the  case  of  Merrill  against  Stevens, 
and  the  difficulty  of  showing  whether  the  delay  in  the 
giving  of  the  notice  produced  conditions  which  con- 
trolled or  affected  the  decision  of  the  jury  in  the 
case  of  Merrill  against  the  plaintiff,  are  all  presumed 
in  law  to  have  been  provided  against  by  the  require- 
ment of  the  policy  making  the  plaintiff's  right  of  ac- 
tion depend  on  the  giving  of  the  notice." 

X. 

The  Court  erred  in  this,  to  wit:  That  during  the 
trial  of  the  said  cause  and  before  the  conclusion  of 
the  testimony  and  within  the  time  fixed  by  the  law 
and  the  rules  of  the  Court,  the  defendant  requested 
the  Court  to  give  to  the  jury  its  Instruction  num- 
bered VII  filed  by  it,  which  instruction  the  Court 
refused  to  give ;  and  defendant  thereupon,  and  while 
the  jury  were  still  at  the  bar  and  before  they  retired 
to  consider  of  their  verdict,  excepted  to  the  failure 
and  refusal  of  the  Court  to  give  the  same  and  its  ex- 
ception was  allowed.  Said  instruction  was  in  the 
following  words : 

**You  are  instructed,  that  if  the  officers  of  the 
plaintiff  did  not  exercise  such  a  supervision  over  the 
management  of  the  business  and  the  control  of  the 
men  and  the  performance  of  their  work,  as  would 
render  it  reasonably  likely  or  probable  that  they 
would  know  of  such  an  accident  to  one  of  the  men, 
and  if  they  did  not  establish  rules  or  regulations  re- 
quiring or  directing  someone  else  to  give  them  notice 
or  knowledge  of  such  accidents,  then  you  are  in- 
structed, that  the  relation  of  Mr.  Comstock,  the  fore- 
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man,  to  the  management  of  the  business  and  control 
and  supervision  of  the  men,  was  such  that  his  knowl- 
edge of  the  accident  was  the  knowledge  of  the  plain- 
tiff and  that  [33]  likewise,  in  his  absence,  the 
knowledge  of  Mr.  Bass  while  acting  as  a  foreman  of 
the  men  in  the  same  manner,  was  the  knowledge  of 
the  plaintiff,  and  particularly  is  it  true  that  the 
knowledge  of  Mr.  Comstock  was  the  knowledge  of 
the  plaintiff  if  you  believe  from  a  fair  preponderance 
of  the  evidence  that  Mr.  Moore,  one  of  the  officers  of 
the  plaintiff,  regarded  himself  as  the  proper  person 
to  acquire  knowledge  and  give  notice  of  such  acci- 
dents, and  if  you  believe  that  this  duty  was  tacitly 
or  expressly  left  to  him  by  the  other  officers  of  the 
plaintiff  and  that  he  took  no  active  steps  with  regard 
to  the  matter  of  acquiring  knowledge  of  such  acci- 
dents and  established  no  rules  or  regulations  on  the 
subject,  but  depended  on  Mr.  Comstock  to  give  to  him 
such  knowledge." 

XI. 
The  Court  erred  in  this,  to  wit:  That  during  the 
trial  of  the  said  cause  and  before  the  conclusion  of 
the  testimony  and  within  the  time  fixed  by  the  law 
and  the  rules  of  the  Court,  the  defendant  requested 
the  Court  to  give  to  the  jury  its  Instruction  num- 
bered IX  filed  by  it,  which  instruction  the  Court 
refused  to  give ;  and  defendant  thereupon,  and  while 
the  jury  were  still  at  the  bar  and  before  they  retired 
to  consider  of  their  verdict,  excepted  to  the  failure 
and  refusal  of  the  Court  to  give  the  same  and  its  ex- 
ception was  allowed.  Said  instruction  was  in  the 
following  words : 
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^^You  are  instructed,  gentlemen  of  the  jury,  that  if 
you  believe  from  a  fair  preponderance  of  the  evi- 
dence in  this  case  that  Mr.  Comstock  knew  that  Mer- 
rill had  met  with  an  accident  while  engaged  at  the 
warehouse  of  the  plaintiff,  in  determining  the  ques- 
tion whether  this  knowledge  is  to  be  treated  as  knowl- 
edge [34]  of  the  plaintiff,  it  makes  no  difference 
how  this  knowledge  was  acquired  by  Comstock.  It 
is  not  necessary  that  it  should  have  been  acquired  by 
htm,  in  order  to  charge  the  company,  while  in  the 
course  of  his  duties  for  the  plainti:^.  If  he  actually 
know  of  the  accident  to  Merrill,  the  question  whether 
he  acquired  this  knowledge  while  discharging  any  of 
his  duties  as  a  foreman  or  employee  of  the  plaintiff 
is  immaterial. ' ' 

XII. 
The  Court  erred  in  instructing  the  jury  as  follows : 
"The  Court  permitted  certain  testimony  concern- 
ing conversations  alleged  to  have  occurred  at  Mer- 
rill's house,  or  at  the  hospital,  between  Comstock  and 
I.  B.  Merrill  and  between  Comstock  and  Mrs.  Mer- 
rill. This  testimony  was  admitted  for  a  limited  pur- 
pose, as  the  Court  explained  to  you  at  the  time.  And 
in  this  connection,  you  are  instructed  that  the  prin- 
cipal is  charged  with  knowledge  of  all  material  facts 
of  which  the  agent  receives  notice  or  acquires  knowl- 
edge, while  acting  in  the  course  of  his  employment 
and  within  the  scope  of  his  authority,  whether  the 
agent  informs  the  principal  of  such  facts  or  not. 
But  you  are  instiaicted  that  a  principal  is  not  charged 
with  knowledge  of  any  fact  which  the  agent  may  ac- 
quire while  not  acting  in  the  course  of  his  employ- 
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ment,  or  of  information  which  the  agent   acquired 
while  attending  to  business  of  his  own." 

That  the  defendant  at  the  said  trial  and  while  the 
jury  were  still  at  the  bar  and  before  they  had  retired 
to  consider  of  their  verdict,  excepted  to  the  said  in- 
struction because  it  instructed  the  jury  that  knowl- 
edge acquired  by  the  agent  is  not  chargeable  to  the 
principal  unless  the  agent  acquired  this  knowledge 
while  acting  in  the  course  of  his  employment,  be- 
cause the  same  was  an  incorrect  statement  of  the 
law  as  applied  to  the  [35]  facts  and  testimony  in 
this  case ;  and  its  exception  was  allowed. 

XIII. 

That  the  Court  erred  in  instructing  the  jury  as 
follows : 

''Therefore,  you  are  instructed  that,  if  you  find  and 
believe  from  the  testimony  that  I.  B.  Merrill  met  with 
an  accident  on  July  19th,  1909,  and  that  at  that  time 
the  foreman,  Comstock,  was  away  on  his  vacation 
and  did  not  know  of  the  said  accident,  then  you  are 
instructed  that  any  knowledge  or  information  Com- 
stock may  have  acquired  concerning  the  accident 
while  visiting  at  Merrill's  house,  or  at  the  hospital 
unless  he  was  there  to  see  Merrill  in  the  discharge  of 
his  employment  by  the  plaintiff,  would  not  be  the 
knowledge  of  the  plaintiff  in  this  case,  because  not 
acquired  by  Comstock  in  the  discharge  of  his  employ- 
ment or  in  connection  with  matters  within  the  scope 
of  his  authority  as  an  agent  or  employee  of  the  plain- 
tiff, John  B.  Stevens  &  Company." 

That  the  defendant  at  the  said  trial  and  while  the 
jury  were  still  at  the  bar  and  before  they  had  retired 
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to  consider  of  their  verdict,  excepted  to  the  said 
instruction  for  the  reason  that  it  was  in  effect  a  com- 
ment upon  the  weight  of  the  testimony;  that  it  was 
not  a  correct  instruction  as  to  the  law;  that  the  in- 
struction was  calculated  to  mislead  the  jury ;  that  it 
was  an  incorrect  statement  of  the  testimony;  and 
thereupon  the  exception  was  allowed. 

XIV. 

That  the  Court  erred  in  instructing  the  jury  as 
follows : 

**  And  you  are  further  instructed  in  this  regard  that 
if  the  defendant  could  have  learned  all  of  the  facts 
concerning  the  condition  of  the  hopper,  the  manner  in 
which  it  was  constructed,  and  all  the  facts  relating 
thereto,  from  the  witnesses,  [36]  after  notice  was 
given,  so  that  the  change  or  alteration  in  the  hopper 
did  not  prevent  the  defendant  from  learning  the  con- 
dition of  the  hopper  and  satisfaction  establishing  the 
same  and  its  manner  of  construction  at  the  time  Mer- 
rill was  injured,  or  the  fact  in  connection  with  the 
alleged  break  of  a  board  in  the  hopper,  and  that  it 
was  not  prejudiced  in  its  rights  by  reason  of  such 
alterations;  then  the  fact  that  the  hopper  was  altered, 
after  the  alleged  injury  to  Merrill,  would  be  imma- 
terial and  would  not  constitute  grounds  for  the  de- 
fendant refusing  to  accept  and  defend  the  suit 
brought  by  Merrill  against  John  B.  Stevens  &  Com- 
pany. ' ' 

That  the  defendant  at  the  said  trial  and  while  the 
jury  were  still  at  the  bar  and  before  they  had  retired 
to  consider  of  their  verdict,  excepted  to  the  said  in- 
struction and  its  exception  was  allowed. 
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XV. 

That  the  Court  erred  in  instructing  the  jury  as 
follows : 

**The  Court  further  instructs  the  jury  that  the  fail- 
ure or  delay  in  giving  notice,  even  though  plaintiff 
had  knowledge  of  the  accident,  would  not  of  itself 
he  a  defense  to  plaintiff's  suit.  In  order  to  he  a 
defense  such  failure  or  delay  in  giving  notice  must 
have  been  prejudicial  to  the  insurance  company's 
rights.  Therefore,  if  notice  was  not  given  imme- 
diately as  provided,  yet  if  the  jury  believe  from  the 
evidence  that  said  suit  of  Merrill  could  have  been 
defended  by  said  company  to  as  good  advantage  as 
if  notice  had  been  sooner  given  as  required,  it  would 
be  bound  to  accept  the  accident  and  defend  the  suit. 
In  other  words,  if  the  jury  believe  that  the  witnesses 
to  the  accident  and  all  evidence  were  available  and 
that  the  suit  could  have  been  defended  as  well  as  if 
notice  had  been  sooner  given,  [37]  the  failure  to 
give  notice  sooner  would  not  in  any  event  be  a  de- 
fense, even  though  plaintiff  knew  of  the  accident  at 
all  times,  and  you  will  find  a  verdict  for  plaintiff.'' 

**  Another  matter  in  issue  relates  to  the  allegation 
that  by  reason  of  plaintiff's  delay  in  giving  notice 
of  the  accident  the  witnesses  were  scattered.  If  the 
jury  believe  that  such  delay  in  giving  notice  was  due 
to  the  want  of  knowledge  of  said  accident  by  plain- 
tiff and  that  the  plaintiff  was  ignorant  of  it  and  with- 
out fault  on  its  part,  as  before  explained,  it  would 
be  immaterial  that  the  witnesses  were  scattered,  and 
you  cannot  find  for  defendant  on  that  account." 

That  the  defendant  at  the  said  trial  and  while  the 
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jury  were  still  at  the  bar  and  before  they  had  re- 
tired to  consider  of  their  verdict,  excepted  to  the  said 
instruction  for  the  reason  that  it  was  an  incorrect 
statement  of  the  law ;  that  under  the  law  it  made  no 
difference  whether  the  defendant  had  been  damaged, 
hindered  or  delayed  in  making  the  defense  by  the 
failure  to  give  notice,  for  the  reason  that  the  law  con- 
clusively presumes  a  damage,  the  condition  being 
a  condition  precedent. 

XVI. 

The  Court  erred  in  giving  an  instruction  in  the  fol- 
lowing language : 

**In  this  case  there  has  been  testimon}^  concerning 
conversations  and  admissions,  oral  admissions.  The 
Court  instructs  you  that  evidence  of  that  kind  should 
be  accepted  with  great  caution  by  the  jury.  Es- 
pecially is  that  true  where  a  considerable  lapse  of 
time  has  intervened  between  the  time  of  these  alleged 
admissions  or  conversations  and  the  time  the  ^^'itness 
testified.  One  counsel  has  pointed  out  some  reasons 
for  that  too.  In  addition  to  those  pointed  out  by 
counsel,  would  be  the  [38]  fallibility  of  the  mem- 
ory of  the  witness  who  undertakes  to  relate  a  con- 
versation, as  the  meaning  of  persons  often  depends 
upon  the  arrangement  of  the  words.  The  same 
words  arranged  differently  often  gives  a  different 
impression,  or  a  word  omitted  here  or  substituted 
there  may  change  the  whole  meaning  of  a  conversa- 
tion ;  therefore,  that  is  why  I  instruct  you  that  tes- 
timony of  that  kind  should  be  accepted  with  caution." 

That  the  defendant  at  the  trial  and  while  the  jury 
were  still  at  the  bar  and  before  they  had  retired  to 
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consider  of  their  verdict,  excepted  to  the  said  in- 
struction for  the  reason  that  it  was  an  instruction 
commenting  on  the  weight  of  the  evidence;  because 
it  was  incorrect  as  a  statement  of  the  law;  for  the 
further  reason  that  the  reference  by  the  Court  to  the 
argument  of  counsel  for  the  plaintiff  was  calculated 
to  be  prejudicial  as  giving  a  certain  amount  of  sanc- 
tion and  approval  to  his  argimient;  for  the  further 
reason  that  the  said  instruction  singled  out  and  ex- 
posed to  question,  suspicion  and  doubt  the  testimony 
of  the  witnesses  for  the  defendant  with  reference 
to  the  declarations  and  admissions ;  and  its  exception 
was  allowed. 

XVII. 

The  Court  erred  in  giving  an  instruction  in  the  fol- 
lowing language: 

''For  a  further  defense  the  defendant  alleges  in  its 
Answer  that  I.  B.  Merrill  received  the  injuries  re- 
ferred to  on  or  about  the  19th  day  of  July,  1909,  and 
that  plaintiff  had  knowledge  of  said  accident  and 
injuries  to  said  Merrill  at  the  time  but  gave  no  notice 
in  writing  to  defendant  or  its  representatives  in  this 
locality,  until  the  latter  part  of  October  or  first  of 
November  following."     [39] 

That  the  defendant  at  the  said  trial  and  while  the 
jury  were  still  at  the  bar  and  before  they  had  retired 
to  consider  of  their  verdict,  excepted  to  the  said  in- 
struction for  the  reason  that  it  was  an  incorrect  state- 
ment of  the  issues  because  the  answer  alleged  that  the 
accident  occurred  on  or  before  the  19th  day  of  July, 
1909,  and  not  on  or  about  the  19th  day  of  July,  1909; 
and  its  exception  was  allowed. 
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XVIII. 

The  Court  erred  in  overruling  and  denying  the  de- 
fendant's motion  for  a  nonsuit  during  the  trial  of  the 
case  and  at  the  conclusion  of  the  plaintiff 's  testimony, 
to  which  action  of  the  Court  an  exception  was  allowed 
to  the  defendant. 

XIX. 
The  Court  erred  in  overruling  and  denying  defend- 
ant's petition  for  a  new  trial  in  said  action. 

WHEREFORE,  the  said  The  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company,  a  cor- 
poration, defendant,  prays  that  said  judgment  of  the 
District  Court  of  the  United  States,  for  the  Western 
District  of  Washington,  may  be  reversed. 
R.  S.  HOLT, 
U.  E.  HARMON, 
HUDSON,  HOLT  &  HARMON, 
Attorneys  for  the   Frankfort  Marine,  Accident  & 
Plate  Glass  Insurance  Company,  a  Corporation, 
Defendant. 
(Filed  Mar.  5,  1914.)     [40] 


Petition  for  Writ  of  Error. 

Comes  now  The  Frankfort  Marine,  Accident  & 
Plate  Glass  Insurance  Company,  a  corporation,  de- 
fendant in  the  above-entitled  action,  and  shows  to 
the  Court  that  on  or  about  the  2d  day  of  January, 
1914,  this  Court  entered  judgment  in  said  action  in 
favor  of  the  plaintiff  and  against  this  defendant  for 
the  sum  of  Sixty-seven  Hundred  Sixty-six  and  88/100 
($6,766.88)  Dollars  and  the  costs  of  the  action,  and 
that  in  the  judgment  and  the  proceedings  in  said 


vs.  John  B.  Stevens  &  Company.  41 

action  prior  thereto,  certain  errors  were  committed  to 
the  prejudice  of  this  defendant,  all  of  which  will 
more  in  detail  appear  from  the  assignment  of  errors 
which  is  filed  with  this  petition. 

WHEREFORE,  this  defendant  prays  that  a  writ 
of  error  issue  in  its  behalf  out  of  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  for 
a  correction  of  the  errors  so  complained  of,  and  that 
a  transcript  of  the  record,  proceedings  and  papers 
in  this  cause,  duly  authenticated,  may  be  sent  to  the 
said  Circuit  Court  of  Appeals  and  that  an  order  be 
made  fixing  the  amount  of  a  bond  which  will  operate 
to  supersede  the  said  judgment. 

R.  S.  HOLT, 

U.  E.  HARMON, 

HUDSON,  HOLT  &  HARMON, 
Attorneys  for  Defendant. 
(Filed  Mar.  5,  1914.)     [41] 


r    Order  Allowing  Writ  of  Error  and  Fixing  Bond. 

On  this  5th  day  of  March,  1914,  came  the  defendant 
in  the  above-entitled  action.  The  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company,  a  cor- 
poration, by  its  attorneys,  and  having  fikd  in  said 
action  and  presented  to  the  undersigned  its  petition 
praying  for  the  allowance  of  a  writ  of  error,  and 
having  filed  and  presented  with  it  an  assignment  of 
errors  intended  to  be  urged  by  it,  praying  that  a 
transcript  of  the  records,  proceedings  and  papers  on 
which  the  judgment  in  this  action  was  rendered,  duly 
authenticated,  may  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  and  that 
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such  other  and  further  proceedings  may  be  had  as 
may  appear  proper  in  the  premises, 

Now,  on  consideration  thereof,  the  Court  does  al- 
low the  writ  of  error  upon  the  giving  by  the  defend- 
ant of  a  bond  and  security  to  the  plaintiff  according 
to  law,  in  the  sum  of  Eight  Thousand  &  no/100  Dol- 
lars, which  said  bond  shall  operate  as  a  supersedeas 
bond. 

EDWARD  E.  CUSHMAN, 
Judge  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 
(Filed  Mar.  5, 1914.)     [42] 


Order  Approving  Bond  and  Directing  the  Issuance 
of  the  Writ  of  Error. 

The  defendant  in  the  above-entitled  action  having 
this  day  presented  its  bond  for  a  writ  of  error  to 
operate  as  a  supersedeas,  with  the  United  States 
Fidelity  and  Guaranty  Company,  a  corporation,  as 
surety,  and  the  said  bond  having  been  approved  by 
me  and  filed. 

It  is  now  ordered  that  the  writ  of  error  issue  and 
that  all  proceedings  on  the  said  judgment  in  the  said 
cause  be  stayed  pending  the  prosecution  and  hear- 
ing of  the  said  writ  of  error. 

Ordered  and  adjudged  this  5th  day  of  March, 
1914. 

EDWARD  E.  CUSHMAN, 
Judge  of  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  Southern 
Division. 

(Filed  Mar.  5,  1914.)     [43] 
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Supersedeas  Bond. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  The  Frankfort  Marine,  Accident  &  Plate 
Glass  Insurance  Company,  a  corporation,  as  princi- 
pal, and  the  United  States  Fidelity  and  Guaranty 
Company,  a  corporation,  as  surety,  are  held  and 
firmly  bound  unto  John  B.  Stevens  &  Company,  a 
corporation,  in  the  penal  sum  of  Eight  Thousand 
Dollars,  for  the  payment  of  which  well  and  truly  to 
be  made  we  hereby  jointly  and  severally,  bind  our- 
selves and  assigns  firmly  by  these  presents. 

The  condition  of  the  foregoing  obligation  is  such, 
that  whereas  the  above-named  principal  has  used  out 
a  writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  in  the  above-entitled 
action,  to  reverse  the  judgment  heretofore  rendered 
therein  on  the  2d  day  of  January,  1914,  and  now  de- 
sires to  give  bond  and  security  as  required  by  the 
order  of  the  Coui't,  to  operate  as  a  supersedeas  and 
to  stay  the  execution  of  the  judgment  in  said  action. 

Now  therefore,  if  the  said  The  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company,  a  cor- 
poration, shall  prosecute  its-  writ  to  effect  and  if  it 
fails  to  make  its  plea  good,  shall  answer  all  damages 
and  costs,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF  the  parties  hereto 
have  caused  their  signatures  to  be  hereunto  attached 
this day  of  March,  1914. 
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THE  FEANKFORT  MARINE,  ACCI- 
DENT &  PLATE  GLASS  INSUR- 
ANCE COMPANY, 

By  E.  A.  STROUT  &  CO., 

Inc.  Agents. 
By  E.  A.  STROUT,  Prest. 
UNITED      STATES      FIDELITY     AND 
GUARANTY  COMPANY, 

By  F.  A.  HILL, 
Attorney  in  Fact. 
[Seal  of  U.  S.  F.  &  G.  Co.]     [44] 
Approved  March  5th,  1914. 

EDWARD  E.  CUSHMAN, 
Dist.  Judge. 
(Filed  Mar.  5, 1914.)     [45] 


Bill  of  Exceptions. 

BE  IT  REMEMBERED,  that  heretofore  and 
upon,  to  wit,  the  9th  day  of  December,  A.  D.  1913, 
this  cause  came  on  duly  and  regularly  for  hearing 
before  the  Hon.  EDWARD  E.  CUSHMAN,  Judge 
of  the  above-named  court,  and  a  jury. 

The  plaintiff  being  represented  by  its  attorneys  and 
counsel,  J.  W.  Quick,  Esq.,  and  L.  D.  da  Ponte,  Esq., 
and 

The  defendant  being  represented  by  its  attorneys 
and  counsel,  Messrs.  Hudson,  Holt  &  Harmon. 

A  statement  of  the  case  was  made  to  the  Court  and 
jury  on  behalf  of  the  plaintiff  by  Mr.  Quick  and  on 
behalf  of  the  defendant  by  Mr.  Holt. 

Whereupon  the  following  proceedings  were  had 
and  done,  to  wit :     [46] 
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A  copy  of  the  complaint  in  the  case  of  I.  B.  Mer- 
rill against  John  B.  Stevens  &  Company  was  offered 
in  evidence  by  the  plaintiff  and  admitted  and  marked 
Exhibit  1,  and  is  in  the  words  and  figures  following, 
to  wit : 

[Plaintiff's  Exhibit  No.  1— Complaint.] 

**  Comes  now  the  plaintiff,  I.  B.  Merrill,  and  for 
cause  of  action  alleges  as  follows : 

1. 

That  the  defendant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Washington. 

2. 

That  on  and  prior  to  July  19th,  1909,  plaintiff  had 
been  and  was  in  the  employ  of  the  defendant,  John 
B.  Stevens  Co.,  running  certain  machines  situated  in 
its  warehouse  building  on  the  east  side  of  the  city 
waterway  in  Tacoma  Harbor,  Pierce  County,  Wash- 
ington. 

3. 

That  on  or  about  July  19th,  1909,  plaintiff  was  or- 
dered by  the  general  foreman  in  charge  of  all  parts 
of  plaintiff's  plant  to  go  and  assist  in  unloading  a 
car  of  loose  grain  which  was  to  be  done  by  means  of 
certain  hoppers  and  screw  elevators  and  appliances 
furnished  by  defendant  for  that  purpose. 

4. 

That  while  plaintiff  was  so  engaged  in  said  work 
plaintiff  was  ordered  by  said  general  foreman  to 
shut  off  the  supply  of  grain  coming  from  said  car. 
That  in  obeying  said  order  plaintiff  moved  the  lever 
shutting  off  the  supply  of  grain  from  the  car  to  the 
hopper,  and  in  order  to  do  so  it  was  necessary  for 
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plainti:ff  to  reach  said  car  and  the  only  means  pro- 
vided for  doing  so  was  by  stepping  upon  the  frame- 
work of  said  hopper. 

5. 
That  as  plaintiff  stepped  upon  the  framework  of 
said  hopper  for  said  purpose  the  same  broke  and 
gave  way  and  plaintiff  [47]  was  precipitated  to 
the  ground  between  the  car  and  the  platform,  strik- 
ing heavily  in  the  fall  upon  plaintiff's  right  side  and 
back  upon  certain  parts  of  the  framework  of  said 
hopper. 

6. 
That  said  framework  broke  and  gave  way  by  rea- 
son of  being  negligently  and  insecurely  fastened  and 
nailed,  and  by  reason  of  it  being  inadequately  con- 
structed for  the  purpose  for  which  it  was  used.  That 
the  manner  in  which  plaintiff  stepped  upon  the 
framework  of  said  hopper  for  the  purpose  of  shut- 
ting off  the  supply  of  grain  from  the  car  was  the 
usual  method  used  by  the  employees  of  defendant  for 
said  purpose  and  was  the  only  way  provided  whereby 
said  grain  could  be  shut  off  and  plaintiff  was'  using 
due  care. 

7. 
That  said  framework  of  said  hopper  upon  which 
plaintiff  was  required  to  step  on  for  said  purpose, 
consisted  of  a  board  about  one  inch  thick  and  twelve 
inches  wide,  nailed  to  a  horizontal  position  on  the 
frame  of  said  hopper ;  that  said  board  was  secured  to 
said  frame  by  about  four  nails,  two  in  either  end  of 
said  board,  one  in  either  end  near  the  lower  edge  of 
the  same  and  one  in  either  end  near  the  middle  of  said 
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'board  and  the  upper  part  of  said  board  was  not 
nailed  or  secured  in  any  way  to  said  hopper  frame, 
and  as  plaintiff  stepped  upon  said  frame  for  said 
purpose  said  board  split  at  about  the  point  where  it 
was  nailed  near  the  center  of  its  width  and  threw 
plaintiff's  feet  outward  and  toward  the  left,  throwing 
plaintiff's  right  side  and  back  against  and  across  the 
remaining  parts  of  said  hopper  frame. 

8. 
That  said  board  was  carelessly,  negligently  and  in- 
securely fastened,  and  its  manner  of  construction 
and  fastening  was  well  known  and  should  have  been 
known  to  said  general  foreman  of  [48]  defend- 
ant, but  was  entirely  unknown  to  plaintiff  and  was 
not  of  such  nature  or  so  apparent  that  plaintiff 
could  or  should  have  noticed  its  condition  while  en- 
gaged in  his  work. 

9. 
That  by  reason  of  the  careless  and  negligent  man- 
ner in  which  said  framework  around  said  hopper 
was  constructed,  and  by  reason  of  the  same  breaking 
and  giving  way  with  plaintiff  as  herein  alleged,  and 
by  reason  of  the  fall  by  plaintiff  received,  plaintiff 
sustained  great  and  permanent  injuries  as  follows : — 
Plaintiff  was  badly  bruised  and  strained  and  ren- 
dered sick,  sore  and  lame;  and  plaintiff's  right  kid- 
ney was  bruised  and  maimed  to  such  an  extent  that  it 
had  to  be  and  was  permanently  removed ;  and  plain- 
tiff was  thereby  entirely  incapacitated  from  per- 
forming work  and  labor ;  and  plaintiff 's  back  is  weak 
and  sore  and  plaintiff  is  advised  and  believes  that  he 
will  never  be  able  to  perform  his  accustomed  ordi- 
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nary  work  and  labor;  and  that  plaintiff  is  entirely  in- 
capacitated from  performing  any  work  and  labor 
and  will  be  so  incapacitated  for  a  period  of  one  year 
and  tbat  after  the  expiration  of  one  year  plaintiff 
will  only  be  able  to  perform  the  lightest  and  easiest 
kind  of  work ;  and  plaintiff  alleges  that  he  is  severely 
and  permanently  injured. 

10. 

That  by  reason  of  the  injuries  by  plaintiff  received 
as  herein  alleged  plaintiff  was  put  to  great  expense 
for  medical  and  surgical  treatment,  medicines  and 
nursing. 

11. 

That  plaintiff  is  of  the  age  of  41  years  and  prior 
to  said  accident  was  capable  of  earning  and  was 
earning  about  eighteen  dollars  per  week    ($18.00). 

[4a] 

12. 

That  by  reason  of  the  premises  plaintiff  has  been 
damaged  in  the  sum  of  ten  thousand  dollars 
($10,000),  no  part  of  which  he  has  been  paid  except 
the  sum  of  $64.00. 

Wherefore  plaintiff  demands  judgment  for  the 
sum  of  $9,947.00,  together  with  his  costs  in  this  ac- 
tion sustained. 

(Signed)     FITCH  &  JACOBS, 

Attorneys  for  Plaintiff. 

Verified  by  Merrill." 

A  copy  of  the  insurance  policy  on  which  this  action 
is  based  was  offered  in  evidence  by  the  plaintiff  and 
was  admitted  and  marked  Exhibit  2,  and  is  in  the  fol- 
lowing words  and  figures,  to  wit: 
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[Plaintiff's  Exhibit  No.  2 — Insurance  Policy.] 

IN  CONSIDERATION  of  the  Warranties  here- 
inafter contained  and  set  forth  on  the  back  of  this 
Policy,  and  which  the  Assured  makes  and  warrants 
to  be  true  by  the  acceptance  of  this  Policy,  excepting 
the  statements  concerning  the  number  of  employees 
and  their  compensation,  which  are  estimated,  and  of 
the  payment  of  Seventy-three  and  00/100  Dollars 
($73.00)  Estimated  Premium,  The  Frankfort 
Marine,  Accident  and  Plate  Glass  Insurance  Com- 
pany, of  Frankfort-on-the-Main,  Germany  (herein- 
after called  the  "Company"). 

DOES  HEREBY  AGREE  TO  INDEMNIFY 
John  B.  Stevens  Company,  of  Tacoma,  County  of 
Pierce,  State  of  Washington  (hereinafter  [50] 
called  the  Assured),  for  the  term  of  one  year  begin- 
ning on  the  17th  day  of  November,  1908,  at  noon,  and 
ending  on  the  17th  day  of  November,  1909,  at  noon. 
Standard  time,  at  the  place  where  this  Policy  has 
been  countersigned. 

AGAINST  LOSS  arising  from  legal  liability  for 
damages  on  account  of  bodily  injury  or  death 
suffered  by  any  employee  or  employees  of  the 
Assured  resulting  from  any  and  every  accident  of 
whatsoever  nature  or  cause  happening  in,  upon,  or 
about  the  premises  and  in  the  business  of  the 
Assured  as  described  on  the  back  hereof ;  but  the  lia- 
bility of  the  Company  in  respect  to  any  one  employee 
suffering  injury  or  death  shall  in  no  case  exceed  the 
sum  of  Five  Thousand  Dollars  ($5,000.00),  nor,  sub- 
ject to  this  limit,  shall  the  total  liability  of  the  com- 
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pany  in  respect  to  any  one  accident  resulting  in  in- 
jury to,  or  the  death  of,  several  employees,  in   any 
event  exceed  the  sum   of   Ten   Thousand    ($10,000) 
Dollars. 
IT  IS  EXPRESS  WARRANTED  AND  AGREED 

2.  That  upon  the  occurrence  of  an  accident, 
whether  any  claim  hy  made  in  respect  thereof  or  not, 
the  Assured  shall  immediately,  and  at  the  latest 
within  ten  days,  or  within  the  time  fixed  for  giving 
notice  of  accident  under  Liability  Insurance  Policies 
iby  any  special  law  of  the  State  in  which  the  policy  is 
issued,  give  notice  in  writing  of  such  accident  to  the 
Company,  addressed  to  the  Manager  for  the  United 
States,  at  the  office  of  the  Company  in  New  York,  N. 
Y.,  or  to  the  duly  authorized  representative  for  the 
locality  in  which  this  policy  is  issued.  If  thereafter 
the  Assured  shall  receive  notice  of  any  claim  arising 
out  of  an  accident,  duly  reported  to  the  Company  as 
before  provided,  or  of  any  legal  proceedings  to  en- 
force such  claim,  he  shall,  within  three  days,  give  no- 
tice thereof  to  the  Company  in  like  manner,  and  shall 
forward  to  the  Company  every  [51]  Summons 
and  process  as  soon  as  the  same  shall  have  been 
served  on  him. 

3.  That  if  any  legal  proceedings  are  taken  to  en- 
force a  claim  against  the  Assured,  which  would  be 
covered  by  this  policy  if  the  Assured  were  legally  lia- 
ble in  respect  to  such  claim,  the  Company  shall,  at  ita 
own  cost,  undertake  the  defense  or  settlement  of  such 
legal  proceedings  in  the  name  and  on  behalf  of  the 
Assured,  and  shall  have  entire  control  of  such  de- 
fense, whether  legal  liability   on   the   part   of  the 
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Assured  in  respect  to  the  claim  is  proven  as  the  result 
of  such  proceedings  or  not.  If  the  Company  shall  at 
any  time  offer  to  pay  to  the  Assured  the  full  amount 
for  which  the  Company  might  be  liable  to  indemnify 
the  Assured  in  respect  to  the  claim  sought  to  be  en- 
forced, it  shall  not  thereafter  be  bound  to  defend  any 
legal  proceedings  nor  be  liable  for  any  costs  or  ex- 
penses which  the  Assured  may  incur  in  defending 
the  same;  but  the  Company  shall  not  be  responsible 
for  any  damage  alleged  to  have  been  sustained  by  the 
Assured  in  consequence  of  any  action  or  omission  of 
the  Company  in  connection  with  such  claim  or  pro- 
ceeding. The  Assured  shall,  at  all  times,  under  the 
direction  of  the  Company,  render  all  reasonable  and 
necessary  assistance  to  enable  the  Company  to  effect 
settlements  or  to  properly  conduct  a  defense  or  to 
prosecute  an  appeal,  or  to  secure  infonnation  or  the 
attendance  of  witnesses. 

7.  That  the  Company  shall  have  the  right  at  all 
times  to  examine  the  books  of  the  Assured  so  far  as 
they  relate  to  the  wages  paid  to  employees ;  and  the 
Assured  shall,  when  so  requested,  and  within  ten 
days  of  the  request,  furnish  the  Company  with  a 
sworn  statement  of  the  total  amount  of  wages  paid 
to  his  employees  during  any  period  within  the  term 
of  this  policy  which  may  be  specified  by  the  Com- 
pany.    [52] 

16.  That  no  action  shall  lie  against  the  Company 
to  recover  for  any  loss  under  this  policy  unless  it 
shall  be  brought  by  the  Assured  for  loss  actually  sus- 
tained and  paid  in  money  by  the  Assured  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue;  nor  unless 
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such  action  is  brought  within  ninety  (90)  days  after 
final  judgment  against  the  Assured  has  been  so  paid 
and  satisfied.  The  Company  does  not  prejudice  by 
this  condition  any  defenses  against  such  action  that 
it  may  be  entitled  to  make  under  this  policy,  and  the 
special  agreements  and  warranties  herein  contained 
shall  be  construed  as  conditions  precedent  to  the  pay- 
ment of  any  loss  under  this  policy. 

Thereupon  it  was  stipulated  by  the  attorneys  for 
the  plaintiff  and  defendant  that  the  case  of  I.  B. 
Merrill  against  John  B.  Stevens  &  Company,  a  copy 
of  the  complaint  in  which  action  has  been  offered  and 
admitted  in  evidehce,  was  tried  in  the  Superior  Court 
of  Pierce  County,  Washington,  on  or  about  the  10th 
day  of  February,  1910,  and  that  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  therein  for  the  sum  of 
$6,100.00  was  rendered,  together  with  costs  amount- 
ing to  $45.50.  It  was  admitted  that  the  case  was  ap- 
pealed to  the  Supreme  Court,  where  it  was  affirmed^ 
and  that  on  January  19,  1911,  the  plaintiff  paid  the 
judgment  in  the  Supreme  Court,  which  Included  the 
costs  in  both  courts,  amounting  to  $6,539.30. 

Thereupon  there  was  read  in  evidence  the  deposi- 
tion of  W.  H.  MOORE  in  behalf  of  the  plaintiff,  as' 
follows : 

[Deposition  of  W.  H.  Moore,  for  Plaintiff.] 
I  was  in  the  employ  of  John  B.  Stevens  &  Com- 
pany for  seven  years,  ending  about  November  1, 
1912,  as  chief  clerk  and  my  duties  were  all  the  duties 
pertaining  to  the  ofiBce,  embracing  all  the  duties  per- 
taining to  the  office  of  John  B.  Stevens  &  Company, 
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and  in  his  absence  such  duties  as  he  would  perform 

himself. 

I  did  not  know  I.  B.  Merrill,  but  I  knew  him  as  I 
knew  all  other  employees.  I  suppose  I  knew  there 
was  such  a  man  employed,  [53]  but  not  by  name. 
I  first  learned  of  the  injury  to  I.  B.  Merrill  when 
I  received  a  letter  from  Messrs.  Fitch  &  Jacobs,  in 
the  following  language : 

"Tacoma,  Wash.  Oct.  19,  1909. 
John  B.  Stevens  &  Co.,  Tacoma,  Wash., 

Gentlemen:  We  represent  Mr.  I.  B.  Merrill  who 
was  injured  on  or  about  July  19th  at  your  feed  mill 
and  warehouse  while  in  your  employ  and  through 
your  negligence.  If  you  desire  to  take  this  matter 
up  with  us  before  action  is  brought,  please  do  so  on 
or  before  the  23d  of  this  month. 

Yours  truly, 

FITCH  and  JACOBS." 
On  receipt  of  that  letter  I  notified  W.  H.  Opie  & 
Company,  who  was  the  agent  of  the  company  at  the 
time  of  the  issuance  of  the  policy.  I  was  referred  to 
Hudson  &  Holt  about  it  and  at  the  suggestion  of  Mr. 
Holt  I  wrote  to  W.  C.  Ramm,  Adjuster  of  the  com- 
pany, at  Seattle,  and  above  November  2,  1909,  I  re- 
ceived a  letter  from  Mr.  Ramm  acknowledging 
receipt  of  report  of  accident  and  copy  of  complaint 
and  stating  that  the  matter  was  referred  to  the  Home 
Office. 

Q.  I  received  this  letter  from  Mr.  Ramm.    Letter 
is  as  follows : 
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X Deposition!  of  W.  H.  Moore.) 

''Nov.  12,  1909. 
Messrs.  John  B.  Stevens  &  Co., 
Tacoma,  Wash. 

Dear  Sirs :  Relative  to  the  case  of  I.  B.  Merrill  I 
beg  to  advise  that  I  have  been  instructed  by  my 
home  office  that  they  deny  any  and  all  liability  on 
account  of  the  accident  to  the  above-named  party  by 
reason  of  the  fact  that  this  accident  was  not  reported 
to  them  within  the  time  specified  by  the  conditions 
of  the  policy,  and  they  will  not  be  liable  for  any 
judgment  that  may  arise  on  account  of  the  accident. 
You  will  therefore  be  advised  accordingly  hereby 
deny  any  and  all  liability  on  account  of  the  Frank- 
fort Marine,  Accident  &  Plate  Glass  Insurance  [54] 
Company  on  account  of  the  accident  to  I.  B.  Merrill. 
Yours  very  truly, 

W.  C.  RAMM, 
Adjuster. ' ' 

I  first  learned  that  Merrill  claimed  that  the  acci- 
dent was  due  to  the  breaking  of  a  plank  on  the 
hopper  frame  at  the  time  I  received  the  summons 
and  complaint,  about  October  30,  1909.  I  do  not 
know  when  Merrill  left  work.  I  knew  that  he  had 
left  work  and  the  reason.  I  was  informed  that  he 
was  sick.  A  portion  of  Merrill's  time  was  allowed 
while  he  was  laying  off.  The  foreman  said  that  Mer- 
rill was  sick,  broke  and  up  against  it,  and  that  he 
would  return  every  cent  that  we  advanced  him. 

I  did  not  know  at  that  time  that  Merrill  claimed  to 
have  met  with  an  accident  while  in  the  plaintiff's 
employ.    It  was  my  duty  to  give  notice  to  the  in- 
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surance  company  of  an  accident.     I  knew  of  the 

necessity  of  such  a  notice  and  knew  of  the  policy. 

[55] 

At  the  time  I  received  the  letter  from  Fitch  & 
Jacobs  I  made  an  examination  of  the  accident  and 
made  a  report  to  the  insurance  company. 
FIRST  EXCEPTION. 
That  thereupon  J.  W.  Quick,  attorney  for  the 
plaintiff  asked  the  following  question: 

Q.  I  call  your  attention  to  the  report  of  the  acci- 
dent in  which  the  following  occurred:  "Did  the  in- 
jured person  make  any  statement  after  the  accident 
as  to  its  cause?  A.  Said  to  H.  C.  Comstock  that  he 
slipped  and  fell  in  getting  from  platform  to  car  and 
hurt  his  side."  And  the  following:  "LB.  Merrill 
stepped  on  frame  work  of  cover  to  grain  hopper. 
Cover  intended  to  keep  out  rain  while  hopper  was 
not  in  use  and  for  no  other  purpose.  Merrill  ac- 
knowledged to  foreman  at  a  later  date  that  it  was 
his  own  fault  and  did  not  blame  us  in  any  way."  I 
will  ask  you  to  state  when  and  how  you  got  that  in- 
formation. 

And  the  following  objection  was  made  by  the  de- 
fendant : 

"Defendant  objects  to  this  question;  first,  because 
it  is  leading  in  form;  second,  because  it  is  irrelevant 
and  immaterial  to  the  issues  of  this  case  how,  when 
or  where  Mr.  Moore  obtained  this  information;  for 
the  further  reason  that  what  is  contained  in  the  re- 
port of  the  accident  is  irrelevant  and  inunaterial  and 
incompetent  as  well;  that  the  report  has  not  been 
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introduced  in  evidence,  proved  or  verified  in  any 
way,  or  even  identified,  and  it  is  immaterial  whether 
what  was  stated  by  counsel  for  the  plaintiff  in  the 
question  or  what  was  read  to  him  to  the  witness  from 
the  report  was  or  w^as  not  in  fact  the  report. ' ' 

The  COURT. — It  is  not  asking  him  whether  he 
made  such  a  report,  it  is  asking  him  how  he  got  that 
evidence  if  he  did  make  such  a  report,  and  the  jury 
will  not  consider  that  that  is  his  testimony  [56] 
that  he  did  make  a  report  containing  the  statement 
made  in  the  question.  He  is  simply  asking  him  how 
he  got  the  information,  if  he  did  make  such  a  report. 
Objection  overruled.    Exception  allowed. 

I  got  the  information  from  conversation  with  the 
boys  around  the  warehouse  and  from  the  summons 
and  complaint  after  the  commencement  of  the  suit. 
I  never  had  any  talk  with  Merrill  until  at  the  court- 
house when  the  Merrill  case  was  in  grogress. 

Cross-examination. 
(By  Mr.  HOLT.) 

I  am  unable  to  say  just  at  what  time  I  became 
Secretary  of  John  B.  Stevens  &  Company,  but  it  was 
about  the  time  of  the  accident,  in  1909. 

It  was  my  duty  to  give  notice  of  an  accident  be- 
cause I  was  the  only  clerk  in  the  office  and  I  had  been 
empowered  by  Mr.  Stevens,  as  president  and  general 
manager  of  the  company,  to  transact  any  and  all 
business  for  them,  but  I  don't  think  anything  was 
said  by  him  on  the  subject  of  giving  notice  of  acci- 
dents to  employees. 

I  began  to  investigate  the  accident  to  Merrill  on 
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receipt  of  the  letter  from  Fitch  &  Jacobs.  I  talked 
with  Mr.  Stevens  about  it  and  he  approved  of  what 
I  was  doing.  I  had  never  read  over  the  insurance 
policy  prior  to  this  time.    It  was  in  the  office  safe. 

Thereupon  the  following  questions  were  put  by 
Mr.  Holt,  attorney  for  the  defendant,  and  the  an- 
swers set  out  below  were  made  by  the  witness*. 

Q.  When  Mr.  Ramm  came  down  to  see  you  at  the 
warehouse  shortly  after  the  commencement  of  the 
action  of  Merrill  against  Stevens  did  you  not  say  to 
Mr.  Ramm  in  effect  that  the  reason  you  did  not  send 
in  the  report  of  the  accident  was  because  the  man 
had  kept  on  working  for  a  month,  and  that  he  was 
then  laid  up  in  the  hospital  and  all  of  his  bills  were 
paid  and  also  his  lost  [57]  time  and  that  you 
didn't  think  there  would  be  any  trouble  on  account 
of  the  accident,  and  that  you  did  not  see  any  need  of 
reporting  it?        A.  No,  sir. 

Q.  Did  you  say  to  him  that  in  substance  or  effect? 

A.  No,  sir. 

Q.  Did  he  explain  to  you  the  necessity  of  giving 
notice  immediately  and  did  you  not  at  that  time  say 
to  him  that  you  had  never  looked  at  the  policy "? 

A.  I  told  him  I  never  read  the  policy.  I  would 
not  say  I  never  looked  at  it. 

Q.  When  he  told  you,  he  did  tell  you,  did  he  not, 
that  the  policy  called  for  immediate  notice  within  ten 
days.        A.  He  did. 

Q.  And  did  you  not  then  say  to  him  that  you  did 
not  know  this  ?        A.I  did  not. 

I  remember  that  Mr.  Merrill  went  to  the  hospital 
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and  that  part  of  his  wages  were  paid  and  that  we 
commenced  to  pay  them  while  he  was  home,  before 
he  went  to  the  hospital.  The  wages  were  paid  by 
me.  I  protested  to  Mr.  Stevens  against  the  further 
payment  of  the  wages.  I  cannot  tell  whether  this 
w-as  before  or  after  he  left  the  hospital.  His  wife 
got  the  money.  I  informed  his  wife  that  we  would 
no  longer  pay  the  wages  at  the  time  I  had  the  con- 
yersation  with  Mr.  Stevens  on  the  subject  and  at  the 
same  time  and  place.  I  did  not  tell  Mrs.  Merrill  why 
I  wouldn't  any  longer  pay  the  wages. 

Q.  Was  Mr.  Stevens  present  when  you  informed 
Mrs.  Merrill  that  you  would  no  longer  pay  the  wages'? 
A.  He  was  there  when  I  protested  against  pay- 
ment as  was  Mrs.  Merrill,  and  I  believe  he  remained 
in  the  office  until  I  had  talked  with  Mrs.  Merrill. 

I  had  no  conversation  with  Mr.  Stevens  with  refer- 
ence to  [58]  Merrill's  having  been  injured  prior 
to  the  time  of  receiving  the  letter  from  Fitch  & 
Jacobs.  I  had  no  conversation  with  Mr.  Stevens 
about  the  accident  to  Merrill.  I  did  not  state,  in  the 
office  of  Fisher  &  Company,  in  the  presence  of  Mr. 
Holt  and  Mr.  [59]  Coleman  that  I  went  to  Mr. 
Stevens  and  protested  against  any  further  payment 
of  wages  to  Merrill  because  I  learned  from  someone 
else  that  the  accident  he  met  with  while  working  at 
the  hopper  was  not  the  accident  which  caused  his  ill- 
ness. I  did  not  say  this  in  substance  or  effect.  I  did 
not  say,  in  the  office  of  Fisher  &  Company,  on  or 
about  October  10,  1913,  in  the  presence  of  Mr.  Holt 
and  Mr.  Coleman,  that  sometime  before  the  Merrill 
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suit  was  brought  and  while  Merrill  was  in  the  hos- 
pital, I  heard  of  it  and  I  went  to  Mr.  Stevens  and 
protested  against  further  payment  of  the  wages,  nor 
did  I  say  in  that  conversation  that  I  did  not  know 
of  the  condition  in  the  policy  requiring  notice. 

The  wages  of  Merrill  were  paid  weekly  on  Corn- 
stock 's  recommendation.  If  he  had  a  man  on  the 
warehouse  roll  who  was  off  for  any  cause  that  he 
deemed  proper,  he  had  the  authority  to  pay  him  his 
wages.  Comstock  employed  the  men  outside  of  the 
office  employees  and  discharged  them.  He  attended 
to  the  details  of  the  handling  of  the  products  in  which 
Stevens  &  Company  dealt.  There  was  machinery  in 
the  warehouse  used  in  the  baling  of  hay  and  cleaning 
of  grain.  There  were  about  twenty-five  men  em- 
ployed there.  The  warehouse  was  about  three  hun- 
dred feet  by  one  hundred.  I  had  nothing  to  do  with 
the  superintendence  or  the  control  of  the  men  and 
the  performance  of  their  work,  except  the  shipping 
clerk.  Comstock  controlled  and  directed  the  men  in 
the  performance  of  their  work.  I  performed  no 
duties  outside  of  the  office  except  when  I  was  on  the 
road.  I  did  not  observe  the  men  at  work  and  did 
not  direct  or  see  the  men  at  work.  I  ordinarily  re- 
mained in  the  office.  I  was  not  acquainted  with  the 
men  personally  and  did  not  know  in  what  particular 
work  any  man  was  engaged  at  any  time.  It  was  no 
part  of  my  duty  to  observe  the  men  at  work  or  know 
what  they  were  [60]  doing,  except  so  far  as  the 
question  who  they  were  and  the  payment  of  their 
wages. 
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I  never  told  Oomstock  or  anyone  else,  at  any  time, 
to  report  to  me  or  to  anyone  else,  any  accident  that 
occurred,  except  subsequently  to  the  beginning  of 
the  Merrill  suit,  that  I  know  of.  I  do  not  remember 
of  having  talked  to  Comstock  at  any  particular  time 
and  told  him  to  report  to  me  any  accident  that  may 
have  happened.  It  was  one  of  the  duties  that  he  had 
performed  several  times  before  and  I  cannot  recall 
ever  having  specifically  told  him  to  tell  me  of  acci- 
dents. 

Thereupon  the  following  question  was  asked  by 
,the  attorney  for  the  defendant  and  the  answers  made 
as  set  out  below: 

Q.  Then  if  you  didn't  tell  Comstock,  or  someone 
else,  to  report  to  you  any  accidents  to  the  men,  how 
did  you  expect  to  know  when  the  men  met  with  acci- 
dents? 

A.  Mr.  Oomstock  knew  at  several  times  prior  to 
this  occurrence  of  accidents  and  reported  them. 

Q.  I  will  ask  the  reporter  to  repeat  the  question. 

A.  What  do  you  say  *? 

A.  I  believe  that  Mr.  Comstock  had  attended  to 
this  matter  before  and  that  he  knew  that  we  carried 
a  policy  covering  accidents,  and  it  did  not  occur  to 
me  that  it  was  necessary  to  advise  a  man  to  perform 
a  duty  if  he  was  already  attending  to  it. 

In  the  conversation  with  Comstock  at  the  time  he 
was  arranging  for  the  payment  of  Merrill's  wages, 
he  said  nothing  to  me  about  MeiTill  having  met  with 
an  accident.  If  Mr.  Comstock,  or  someone  else,  did 
not  tell  me  about  an  accident  I  would  not  know  of 
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it.  It  was  also  the  duty  of  Mr.  Bass  to  inform  me. 
He  was  the  night  foreman  and  Mr.  Comstock  was  the 
day  foreman.  Comstock  did  not  claim  to  have  seen 
the  accident  and  he  did  not  [61]  tell  me  when  he 
first  learned  of  it,  nor  did  he  tell  me  how  it  occurred. 
To  the  best  of  my  memory  and  belief  Comstock  told 
me  that  Merrill  had  slipped  and  fallen,  but  he  at  no 
time  connected  it  with  the  accident  in  which  he  re- 
ceived the  injury.  He  did  not  at  any  time  tell  me 
that  Merrill  had  had  an  accident. 

It  was  the  duty  of  Mr.  Bass  to  report  accidents 
during  the  time  he  was  foreman  and  I  depended  on 
him  to  do  so. 

■    Redirect  Examination. 

Q.  Referring  to  that  letter  of  Oct.  29,  Defendant's 
Ex.  1,  in  which  you  say  that  not  until  a  few  days  ago 
did  we  have  any  idea  there  would  be  a  suit.  I  will 
ask  you  whether  you  meant  by  that  to  claim  any 
knowledge  of  the  accident  until  you  got  the  letter 
from  Fitch  &  Jacobs  threatening  suit. 

Objection  because  leading.     Question  withdrawn. 

Q.  State,  Mr.  Moore,  what  you  meant  by  the  quota- 
tion from  the  letter  I  have  read. 

A.  When  I  found  out  there  was  a  suit  against  John 
B.  Stevens  &  Company  I  used  hy  best  endeavors  to 
get  what  information  I  could  regarding  the  case  for 
The  Frankfort  Insurance  Company,  and  I  meant  just 
what  I  said  that  I  did  not  know  of  the  case  or  the 
accident  until  receiving  a  letter  from  Fitch  &  Jacobs. 

Q.  Now,  Mr.  Holt  inquired  whether  you  had  ever 
lead  the  policy,  and  if  not  how  you  knew  whether  to 
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give  notice.    Please  state  what  knowledge  you  had 
of  policies  of  his  kind  with  respect  to  the  require- 
ment of  notice. 

A.  Just  a  common  ordinarj^  business  knowledge. 

Q.  Well,  I  meant  did  you  know  whether  notice  was 
required?        A.  I  did. 

Q.  Now,  you  said  in  answer  to  Mr.  Holt  that  you 
told  Mr.  Ramm  you  didn't  know  the  policy  would  be 
forfeited  if  you  didn't  give  the  notice.  What  did 
you  mean  by  that? 

A.  I  meant  just  what  I  said,  that  I  did  not  know 
that  failure  to  [62]  give  notice  would  forfeit  my 
right  to  collect  from  the  insurance  company  without 
regard  to  the  conditions. 

When  I  found  out  there  was  a  suit  against  John 
B.  Stevens  &  Company  I  used  my  best  endeavors  to 
get  what  information  I  could  and  did  not  know  of 
the  accident  until  I  received  a  letter  from  Fitch  & 
Jacobs. 

In  my  conversation  with  Mr.  Holt  I  said  that  I  did 
not  know  that  the  failure  to  give  notice  would  forfeit 
our  right  to  collect  from  the  insurance  company  with- 
out regard  to  the  conditions. 

That  thereupon  the  following  questions  were 
asked  by  Mr.  da  Ponte,  attorney  for  the  plaintiff, 
and  the  following  testimony  and  proceedings  were 
had  with  reference  thereto: 

Q.  Now,  when  Mrs.  Merrill  came  to  see  about  her 
check,  or  the  deed,  did  she  make  any  claim  that  Mr. 
Merrill  had  met  with  an  accident  at  Stevens'  ware- 
house? 
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Defendant  objects  to  this  question  because  it  is 
leading  in  form  and  because  it  is  irrelevant  and  im- 
material and  not  pertinent  to  any  of  the  issues  in  the 
case  and  mere  hearsay. 

Mr.  HOLT. — I  object,  if  your  Honor  please,  be- 
cause it  is  irrelevant  and  immaterial  whether  Mrs. 
Merrill  said  anything  about  the  accident.  It  would 
be  relevant  and  material,  I  take  it,  if  it  were  at- 
tempting to  connect  a  knowledge  of  the  accident  with 
Mrs.  Merrill,  or  any  of  her  visits,  or  anything  of  that 
kind,  but,  in  the  absence  of  anything  of  the  kind,  I 
think  it  would  be  immaterial.     [63] 

The  COURT. — What  is  your  contention  there,  Mr. 
Quick? 

Mr.  QUICK. — It  goes  to  the  fact  that  there  was 
no  notice  given  by  Mr.  Merrill  or  his  wife  that  he 
had  received  an  injury.  No  one  up  to  that  time  had 
claimed  that  Mr.  Merrill  had  been  hurt. 

Mr.  HOLT. — Counsel's  statement  is  contrary  to 
the  facts,  it  is  contrary  to  what  we  will  prove  in  the 
case. 

Mr.  QUICK. — Oh,  no;  you  will  not  prove  it;  you 
will  just  try  to  prove  it,  Mr.  Holt. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  No,  sir;  I  had  no  conversation  with  Mrs.  Mer- 
rill about  the  accident.  Mr.  Holt  came  up  to  Fisher's 
office,  in  Seattle,  and  asked  me  to  talk  to  him  and  I 
said  I  did  not  know  anything  about  the  case.  I  told 
him  what  I  believed,  that  Merrill  had  been  injured 
prior  to  the  time  which  he  claimed,  and  that  I  had 
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acquired  that  information  from  Oren  Busard.  At 
the  time  of  the  notice  of  the  accident  to  Mr.  Opie  and 
Mr.  Ramm,  Busard  was  in  Tacoma  in  the  employ  of 
John  B.  Stevens  &  Company. 

Recross-examination. 
(By  Mr.  HOLT.) 

We  spent  quite  a  little  time  and  money  afterwards 
trying  to  find  Busard. 

[Testimony  of  John  B.  Stevens,  for  Plaintiff.] 

That  thereupon  the  plaintiff  introduced  in  evi- 
dence JOHN  B.  STEVENS,  who  testified  as  follows: 

Direct  Examination. 
(By  Mr.  QUICK.) 

I  am  president  of  John  B.  Stevens  &  Company.  I 
first  heard  that  Merrill  received  an  accident  while 
in  our  employ  when  the  letter  came  from  Fitch  & 
Jacobs,  this  being  the  letter  already  introduced  in 
evidence  in  this  case,  dated  October  19,  1909.  I  had 
Mr.  Moore  answer  this  letter. 

The  last  time  prior  to  this  letter  I  saw  Merrill  was 
on  the  11th  Street  Bridge,  just  about  halfway  across 
the  bridge  and  I  stopped  him  because  I  thought  it 
was  strange  for  him  to  be  going  to  town  that  time  of 
the  morning,  and  I  inquired  [64]  of  him  and  he 
told  me,  "I  am  sick,"  he  says,  "There  is  something 
the  matter  with  me  and  I  am  going  up  to  the  doctor 
to  find  out,"  and  that  was  all  that  was  said  at  that 
time,  any  more  than  I  said  to  him,  "Well,  go  up  and 
find  out  what  is  the  matter  with  you.  A  man  should 
not  be  around  when  he  is  not  able  to  work,"  and  I 
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think  that  is  the  last  I  saw  of  him.  He  made  no 
statement  indicating  that  he  had  been  injured.  I 
cannot  remember  the  date  I  met  him  on  the  bridge. 
It  must  have  been  the  day  he  left  our  employ.  It 
was  about  the  28th  day  of  July,  1909. 

I  knew  we  were  carrying  a  policy  in  the  Frankfort 
Insurance  Company.  I  do  not  know  whether  I  read 
this  one,  but  I  know  that  policies  of  that  kind  require 
immediate  notice. 

After  receipt  of  the  letter  from  Fitch  &  Jacobs, 
Mr.  Moore  and  I  consulted,  but  he  did  the  work,  dic- 
tating letters  and  all  of  that. 

Q.  Now,  after  the  insurance  company  refused  to 
defend  the  case  what  did  you  do  in  regard  to  defend- 
ing it? 

A.  I  got  Hudson  &  Holt  to  defend  it  for  me.  We 
were  waiting  for  them  to  give  us  an  answer  as  they 
were  the  lawyers  for  the  insurance  company,  and  we 
were  waiting  for  them  to  give  us  an  answer  whether 
they  would  defend.  In  the  meantime  there  must 
have  been  ten  or  fifteen  days  gone  by  and  it  was  so 
near  the  time  to  answer  to  the  complaint,  and  they 
had  all  of  the  detail  and  Mr.  Holt  took  the  case  and 
defended  me  and  I  paid  him. 

It  is  stipulated  that  the  amount  paid  out  by  the 
plaintiff,  attorney's  fees  and  costs  in  both  the  lower 
and  Supreme  Court,  was  $761.85,  and  that  this  was 
a  reasonable  sum,  w^hich  included  the  cost  of  the  ap- 
peal, brief,  records,  transicript  and  ever>i:hing.  It 
was  agreed  that  the  defendant  might  make  objections 
to  these  costs  at  any  time  later.    It  was  stipulated 
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that  the  date  for  the  purpose  of  fixing  the  interest 
should  be  agreed    on  between    Mr.  Holt    and    Mr. 
Quick.     [65] 

That  thereupon  the   following   proceedings    took 

place : 

Mr.  QUICK,  one  of  the  attorneys  for  the  plaintiff, 
said  to  the  Court : 

In  order  to  expedite  matters — it  is  not  clear  in  my 
own  mind  at  this  time  as  to  whether  we  should  go 
into  the  question  of  whether  the  defendant  was  in 
any  way  prejudiced  in  this  matter  or  whether  that 
is  a  matter  of  defense.  I  think  it  is  set  up  in  the 
affirmative  answer  of  the  defendant  and  it  would  be 
more  a  matter  of  rebuttal. 

Mr.  HOLT. — So  far  as  I  am  concerned,  counsel 
may  take  his  own  course. 

The  COURT.— There  is  nothing  before  the  Court 
at  this  time.     The  Court  cannot  act  as  ad^^dsor. 

During  part  of  July,  or  half  of  it,  Comstoek  was 
away  on  his  vacation.  He  left  about  the  15th  or  16th 
and  returned  the  28th  or  29th  of  the  month  of  July, 
1909. 

I  was  in  town  in  the  month  of  July,  1909,  and  when 
I  am  in  town  I  am  in  and  out  of  the  office  and  around 
the  warehouse  where  they  are  unloading  cars  and 
down  where  they  are  double-compressing  hay  and 
around  the  feed  mill  as  much  or  more  than  I  am  in 
the  office.  The  office  is  in  the  warehouse.  I  was 
around  among  the  men  suffi^dent  to  know  !if  one 
received  an  injury  by  breaking  of  one  of  the  appli- 
ances. 
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The  judgment  of  I.  B.  Merrill  against  John  B. 
Sttevens  &  Company  was  paid  on  January  19,  1911. 

Cross-examination. 
(By  Mr.  HOLT.) 

I  know  Mr.  William  H.  Moore.  In  the  summer 
and  fall  of  1909'  the  president  and  secretary  were 
the  only  officers  of  the  company.  I  was  president. 
I  do  not  know  whether  Mr.  Moore  was  then  secre- 
tary. I  will  look  it  up  and  let  you  know.  I  do  not 
know  that  he  was  secretary.  When  I  go  from  the 
witness-stand  [66]  I  will  examine  the  books  and 
inform  you. 

I  never  heard  of  Mr.  Merrill  having  been  hurt  in 
my  employ  prior  to  the  time  when  I  received  the  let- 
ter from  Fitch  &  Jacobs.  I  don 't  remember  whether 
I  testified  in  the  Merrill  case  that  I  heard  of  the 
accident  shortly  after  it  occurred  or  about  that  time. 
Don't  remember  what  I  testified  to.  It  didn't 
amoimt  to  anythiag. 

That  thereupon  the  following  question  was  asked 
by  Mr.  Holt,  attorney  for  the  defendant,  and  the  fol- 
lowing answers     [67]     given: 

Q.  Now,  I  will  go  to  the  testimony,  Mr.  Stevens, 
did  you  not,  on  the  trial  of  Merrill  against  you,  when 
you  were  asked  this  question,  "Did  you  ever  talk 
with  Mr.  Merrill  any  about  this  case,"  and  did  you 
not  say,  no,  you  never  talked  to  him  at  all  about  the 
accident?  Were  you  not  asked  this  question,  "You 
do  not  know  anything,  yourself,  about  the  actual  cir- 
cumstances," and  did  you  not  say,  "No,  it  is  just 


68  The  Frankfort  Marine  etc.  Ins.  Co. 

(Testimony  of  John  B.  Stevens.) 

hearsay  with  me.     I  was  not  there   at  the  time.     I 

heard  about  it."    Did  you  swear  to  that? 

A.  Why,  if  that  is  my  testimony,  the  answers  given 
there  would  cover  it.  It  was  all  looked  up  after  the 
complaint  was  filed. 

Q.  I  will  ask  you  whether  that  was  your  testimony  ? 

A.  That  is  my  testimony,  of  course,  I  suppose,  if 
it  is  in  the  record. 

That  thereupon  the  following  questions  were  asked 
by  Mr.  Holt,  attorney  for  defendant,  and  the  answers 
set  out  below  were  made  by  the  witness: 

Q.  Mr.  Stevens,  was  it  your  custom  in  the  manage- 
ment of  your  business  to  take  any  part  in  the  actual 
details  of  the  business  around  the  warehouse  direct- 
ing, superintending  or  controlling  the  men  in  their 
work  in  any  way? 

A.  Well,  in  talking  to  Mr.  Comstock  and  being 
around  there,  I  was  around  there,  I  had  the  general 
supervision  of  the  whole  warehouse. 

Q.  Did  you  supervise  the  men  yourself? 

A.  To  some  extent. 

Q.  To  what  extent? 

A.  Well,  in  telling  what  I  wanted  done. 

Q.  Who  did  you  tell  that  to? 

A.  To  the  leading  men  of  the  warehouse,  Comstock 
or  Bass  or  any  of  those.     [68] 

Q.  Mr.  Comstock  was  a  foreman  down  there? 

A.  Yes,  sir. 

Q.  And  Mr.  Bass  was  a  foreman  ? 

A.  Yes,  sir. 

Q.  And  you  talked  to  them  down  there? 


vs.  John  B.  Stevens  dc  Company.  69 

(Testimony  of  John  B.  Stevens.) 

A.  Yes,  sir. 

Q.  But  you,  yourself,  did  not  go  around  and  watch 
the  men  and  direct  them  in  their  working  duties? 

A.  No,  sir,  I  did  not  have  my  working  clothes  on 
and  working  with  them  all  of  the  time,  no,  sir. 

Q.  You  left  that  part  of  the  work  to  Mr.  Comstock 
and  Mr.  Bass?        A.  Yes,  sir, 

Q.  Did  you  know  even  the  names  of  the  men  in 
your  employ? 

A.  Some  of  them,  most  of  them  I  knew. 

Q.  Bid  you  know  them  by  sight  when  you  met 
them? 

A.  Some  of  them  I  did  and  some  of  them  I  did  not. 

Q.  That  wais  a  large  warehouse,  three  hundred  by 
one  hundred  feet?        A.  Yes,  sir. 

Q.  And  the  men  were  scattered  about  in  different 
parts  of  it,  engaged  in  different  kinds  of  work,  is 
not  that  true  ?        A.  Yes,  sir. 

Q.  And  Mr.  Comstock  was  foreman  in  the  daytime 
and  told  them  what  to  do  and  superintended  them 
while  they  were  doing  it? 

A.  He  and  Bass  together. 

Q.  Mr.  Bass  at  night? 

A.  We  were  not  working  nights  only  once  in  a 
while  we  had  a  night  crew  on. 

Q.  Was  Mr.  Bass  as  mueh  of  a  foreman  as  Mr. 
Comstock  ?        A.  Not  as  much. 

Q.  He  took  Mr.  Comstock 's  place  at  times  in  Mr. 
Comstock 's     [69]     absence?        A.  Yes,  sir. 

Q.  And  Mr.  Bass  superintended  the  men  and  di- 
rected them  in  their  work?        A.  Yes,  sir. 


70  The  Frankfort  Marine  etc,  Ins.  Co. 

(Testimony  of  John  B.  Stevens.) 

Q.  Now,  what  did  Mr.  Moore  do? 

A.  Mr.  Moore  was  in  the  office  and  kept  the  books 
and  did  the  correspondence  and  anything  that  came 
in  the  office  line. 

Q.  And  yon  did  what  about  the  busraess  ? 

A.  Well,  I  directed  in  all  ways. 

Q.  Dire<3ted  from  the  office  ? 

A.  No,  not  from  the  office  altogether.  When  they 
were  up  against  it  on  any  account,  they  would  come 
to  me. 

Q.  Who  were  up  against  it? 

A.  Mr.  Comstock  or  Moore  or  any  of  the  men — 
lots  of  the  other  men. 

Q.  Mr.  Comstock,  Mr.  Moore  and  Mr.  Bass? 

A.  Yes,  sir. 

Q.  But  Mr.  Bass  and  Mr.  Comstock  followed  the 
men  around  and  directed  their  work,  did  they? 

A.  Yes,  sir. 

Q.  And  you  bought  and  sold  and  made  contracts 
and  directed  the  foreman  and  Mr.  Moore  in  their 
conduct  of  the  busiQess?        A.  Yes,  sir. 

Q.  Is  not  that  true?        A.  Yes,  sir. 

Q.  That  is  just  about  the  exact  situation  ? 

A.  Yes,  sir. 

Q.  Now,  Mr.  Stevens,  did  you  have — you  heard 
the  testimony  of  Mr.  Moore?        A.  Yes,  sir.     [70] 

Q.  In  which  he  said  he  was  the  man  whose  duty 
it  was  to  inquire  into  and  give  notice  of  accident  ? 

Mr.  QUICK. — I  object  to  that  as  not  proper  cross- 
examination. 

The  COURT.— Objection  overruled. 
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Exception  allowed. 

A.  Yes,  sir. 

Q.  Was  that  testimony  correct  or  not? 

A.  It  was  Mr.  Moore's  duty,  yes,  sir. 

Q.  He  also  said  that  you  either  directly  or  im- 
pliedly charged  him  with  that  duty?        A.  Yes,  sir. 

Q.  That  you  gave  him  general  authority,  is  that 
correct?        A.  Yes,  sir. 

Q.  Now,  did  you  use  any  rules  or  direct  anybody 
to  giv€  notice  to  you  of  any  accident  that  happened 
to  the  men  ? 

Mr.  QUICK. — I  object  to  that  as  not  proper  cross- 
examination. 

The  COURT.— Objection  overruled. 

Exception  allowed. 

A.  I  do  not  recall  of  instructing  anyone  to  notify 
me  or  Moore  of  an  accident. 

Q.  Do  you  remember  whether  there  was  any  fixed 
rule  or  any  understanding  between  you  or  any  of  the 
officers  or  agents  of  your  company  with  reference  to 
the  question  of  reporting  accidents  to  the  men  ? 

A.  No  fixed  rule  that  I  know  of. 

Q.  Was  there  any  rule  fixed  or  in  effect  ? 

A.  They  were  all  in  a  bunch  together,  the  office 
force  and  myself.  If  there  was  any  accident,  it  was 
unnecessary — (interrupted). 

Mr.  HOLT. — What  was  unnecessary? 

A.  It  was  unnecessary,  if  you  want  it  that  way,  I 
do  not  think  [71]  I  ever  gave  fixed  instructions  to 
report. 

Q.  Did  you  ever  give  any  kind    of   instructions, 
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strict  or  loose  ?        A.  I  do  not  recall  any  now. 

Q.  As  a  matter  of  fact,  nothing  was  said  between 
you  or  the  officers  of  the  company  on  the  subject  of 
reporting  accidents,  is  not  that  true  ?        A.  Yes,  sir. 

Q.  Mr.  Stevens,  to  whom, — ^whom  did  you  expect 
them  to  rely  upon  to  report  the  accident  happening  to 
your  men  to  you  ? 

A.  Either  Mr.  Moore,  Mr.  Comstock  or  Mr.  Bass. 

Q.  Either  Mr.  Moore,  Mr.  Comstock  or  Mr.  Bass? 

A.  Yes,  any  of  them. 

Q.  And  if  an  accident  happened,  you  depended 
upon  them  to  report  it  to  you,  didn't  you? 

A.  Yes,  sir. 

Q.  It  was  not  likely  with  your  supervision  and 
duties  about  the  office  that  you  would  know  of  acci- 
dents imless  they  were  reported  to  you  by  someone, 
was  it  ?    That  is  true,  is  it  not  ? 

A.  When  I  was  there,  I  was  around  the  warehouse 
and  would  know  of  the  slightest  accident. 

Q.  I  understand,  but  unless  accidents  were  re^ 
ported  to  you  by  someone  it  was  not  likely  that  you 
would  know  of  it? 

A.  Why,  Y^s.  Why  not?  If  I  was  around  there, 
wouldn't  I  know  of  it? 

Q.  You  were  not  following  the  men  aroimd  while 
they  were  at  work  ?        A.  No,  sir,  that  is  true. 

Q.  Suppose  a  man  met  with  an  accident  while  at 
work,  engaged  in  his  duties. 

A.  Mr.  Comstock  would  not  be  with  them  every 
minute  they  were  there — (interrupted). 

Q.  No,  sir — (iaterrupted).     [72] 
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Mr.  da  PONTE. — Let  the  witness  answer  the  ques- 
tion, please.     Sit  down,  Mr,  Holt. 

(Question  read.) 

Q.  If  you  were  not  there  following  the  men  around 
while  they  were  at  work,  and  if  a  man  met  with  an 
accident,  unless  you  heard  of  it  from  someone  else, 
you  would  not  likely  know  of  it,  would  you? 

A.  I  would  have  to  hear  of  it  some  way  to  know  of 
it,  that  is  true. 

Q.  Now,  you  say  that  you  depended  on  these  three 
men  to  report  to  you  the  accident  that  the  employees 
met  with.  You  knew  that  you  had  some  duty  to  dis- 
charge under  that  policy  of  insurance  when  you  un- 
dertook to  give  notice  within  ten  days,  didn't  you? 

A.  Yes,  sir. 

Mr.  QUICK. — I  object  to  that  as  argumentative. 

The  COURT.— Objection  sustained. 

Q.  How  did  you  undertake,  Mr.  Stevens — did  you 
undertake  to  discharge  that  duty  by  relying  on  Mr. 
Oomstock  and  Mr.  Moore  and  Mr.  Bass  to  report 
those  accidents? 

A.  Yes,  sir.  I  paid  Mr.  Merrill 's  wages  for  a  time. 
I  knew  he  was  siick  and  finally  went  to  the  hospital. 
I  knew  that  one  of  his  kidneys  was  removed.  I 
think  we  paid  part  of  his  wages  for  three  weeks.  I 
left  the  payment  of  his  wages  and  the  stopping  of 
them  to  Mr.  Comstock  and  Mr.  Moore.  I  supposed 
the  wages  were  being  paid  to  keep  him  alive  as  he 
did  not  have  any  money.  I  was  away  in  September 
and  it  was  during  my  absence  when  the  boys  stopped 
paying  his  wages.    I  talked  with  Mr.  Moore  on  the 
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subject  of  how  long  we  would  pay  his  wages. 

I  did  not  see  Mrs.  Merrill  or  talk  to  h^r. 

I  did  not  know  Merrill  was  in  the  hospital  when  we 
were  paying  his  wages.     I  did  not  discuss  mth  Mr. 
Moore  or  Mr.     [73]     or  Mr.  Comstock  what  hap- 
pened to  bring  about  his  sickness.     I  asked  about 
his  condition.     He  was  sick  when  I  left  to  go  east. 
It  looks  to  me  likely  Mr.  Moore  may  have  asked  me 
about  what  we  ought  to  pay  him  before  I  left,  nat- 
urally; I  was  going  away.    Mr.  Moore  and  I  prob- 
ably talked  something  about  his  being  in  the  hospital 
and  having  his  kidney  removed ;  what  was  the  cause; 
I  knew  that  he  had  a  kidney  removed  and  I  knew 
that  he  was  sick.     I  do  not  recall  talking  to  Mr. 
Moore  about  what  happened  to  hurt  his  kidney  any 
more  than  he  had  a  diseased  kidney  or  a  lacerated 
kidney.     I  did  not  ascertain  that  it  was  ruptured  by 
violence. 

I  do  not  remember  that  Mr.  Comstock  or  Mr. 
Moore  ever  told  me  that  the  doctors  telephoned  say- 
ing that  if  I  wanted  a  physician  at  the  operation  to 
represent  me  that  I  was  at  liberty  to  have  one,  but 
I  would  not  swear  that  they  did  not.  I  do  not  re- 
member any  such  talk. 

That  thereupon  the  plaintiff  rested  its  case. 
And  thereupon  Mr.  Holt,  attorney  for  the  defend- 
ant, made  the  following  motion  for  a  nonsuit : 

[Motion  for  a  Nonsuit,  etc.] 
Mr.  HOLT. — If  the  Court  please,  the  defendant  at 
this  time  desires  to  move  the  Court  for  a  nonsuit 
for  the  reason  that  under  the  pleadings  and  evidence 


vs.  John  B.  Stevens  &  Company.  75 

in  this  case,  the  plaintiff  has  not  made  out  its  case. 
There  is  an  allegation  in  the  original  complaint  of 
the  performance  of  all  the  terms  and  conditions  of 
the  contract,  a  denial,  and  then  an  affirmative  allega- 
tion, and  in  the  reply,  as  I  remember  it,  to  the  effect 
that  the  notice  was  not  given,  because  plaintiff  had 
no  knowledge  of  the  accident.  It  appears  from  the 
testimony  of  Mr.  Moore  and  it  appears  from  the  tes- 
timony of  Mr.  Stevens  that  Mr.  Moore  was  one  of  the 
persons  who  was  authorized  and  empowered  by  th^ 
defendant,  and  it  was  his  duty  to  acquire  knowledge 
of  the  accidents  and  to  report  [74]  them;  that 
Mr.  Oomstock  and  Mr.  Bass  were  also  relied  upon  and 
depended  upon  by  Mr.  Stevens  for  the  purpose  of 
furnishing  to  him  that  information ;  that  the  plaintiff 
himself  established  no  rules,  no  regulations,  took  no 
steps  at  all,  that  is,  Mr.  Stevens  to«k  no  steps  at  all 
or  promulgated  any  rules,  that  is  his  relations  were 
such  to  the  men  that  he  would  not  know  of  the  acci- 
dent unless  they  were  reported  to  him  by  someone 
else.  That  the  plaintiff  has  not  sustained  the  burden 
of  proof ;  that  it  has  not  shown  that  it  had  no  knowl- 
edge of  the  accident;  that  it  has  not  shown  the  ex- 
ercise of  any  diligence  on  its  part  or  any  effort  to 
discharge  its  duty  to  the  defendant  arising  under  the 
policy,  and  that  the  evidence  shows  that  both  Mr. 
Moore  and  Mr.  Comstock  had  knowledge  of  the  acci- 
dent or  at  least  had  knowledge  of  certain  facts  which 
should  have  put  them  on  inquiry,  and  which  would 
have  lead  to  a  discovery  of  the  truth  more  than  a 
month  prior  to  the  time  when  the  notice  was  given. 
(Argument.) 
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The  COURT. — The  motion  is  denied.  Exception 
allowed. 

Jury  recalled. 

And  thereupon  the  defendant,  to  maintain  the  is- 
sues on  its  part,  introduced  the  following  evidence: 

Defendant  read  in  evidence  the  deposition  of  I.  B. 
Merrill,  the  examination  taking  place  by  Mr.  Holt, 
as  attorney  for  the  defendant : 

[Deposition  of  I.  B.  Merrill,  for  Defendant.] 

My  name  is  I.  B.  Merrill.  I  am  the  same  I.  B. 
Merrill  who  brought  suit  against  John  B.  Stevens 
&  Company  in  the  Superior  Court  of  Pierce  County, 
Washington,  in  1909,  for  an  injury  received  while 
in  their  employ. 

Q.  State  briefly  what  you  were  doing  and  how  you 
met  with  your  injury. 

A.  Well,  I  was  running  the  feed-mill  for  John  B. 
Stevens  on  the  [75]  east  side  of  the  w^est  water- 
way at  Tacoma  and  Mr.  Comstock  was  there  that  day 
and  was  a  mill  hand  short  there  and  so  he  was  run- 
ning the  mill.  I  w^as  working  below  at  the  mill  and 
he  fed  the  mill  a  little  too  heavy  and  choked  the 
elevator  down,  and  hollered  down  at  me  to  shut  it  off 
from  below.  I  did  and  then  I  had  to  shut  it  off  from 
the  car  and  had  to  cross  on  that  hopper  from  the  plat- 
form to  car. 

That  board  between  the  car  and  the  platform  broke 
off  and  let  me  down.  It  was  a  board  on  the  side  of 
the  hopper;  north  side  of  the  hopper.  It  split  off, 
about  half  of  it,  and  let  me  down  on  my  short  rib 
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and  hip  bone.     Part  of  the  board  remained  on  the 

hopper. 

Mr.  Comstock  knew  of  my  having  received  this  in- 
jury immediately  after  it  happened  and  he  wanted 
to  know  if  I  could  rim  the  mill  the  rest  of  the  day. 
He  asked  this  because  I  was  hurt.  I  continued  to 
work  there  eight  or  nine  days,  but  not  all  the  time. 

He  knew  I  was  hurt,  but  he  did  not  have  much  to 
say.     I  did  not  say  a  great  deal  to  Comstock. 

Carlton  and  a  man  named  Valebro  and  some  others 
that  I  cannot  recall  were  there  when  I  got  hurt. 

It  seems  to  me  that  Mr.  Moore  knew  about  my  hav- 
ing met  with  an  accident  and  being  injured.  He  was 
not,  as  I  know  of,  right  at  that  time. 

Mr.  Bass  was  also  working  there.  He  knew  of  my 
having  met  with  an  accident.  He  and  I  talked  it 
over.  We  talked  about  the  hopper  that  had  to  be 
fixed  over.  We  talked  about  it  several  days  after- 
wards. He  said  they  ought  to  have  a  new  hopper 
built  there.  He  knew  that  I  had  been  injured  on  it 
and  we  discussed  the  proposed  changes  in  it  and  the 
hopper  was  afterwards  changed.  They  took  it  and 
put  some  two  by  fours  along  on  the  [76]  top  of  it 
where  this  board  had  split  off  and  had  repaired  it 
and  had  put  the  two  by  fours  across  where  it  fit 
against  the  car.  They  took  off  that  plank  on  the 
north  side  and  put  on  another.  They  tore  it  down 
and  built  a  new  one.  I  saw  it  had  been  changed, 
about  three  months  after  I  got  out  of  the  hospital, 
as  near  as  I  could  judge.  I  was  in  the  hospital  five 
weeks  and  three  days.    I  went  to  the  hospital  along 
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about  the  3d  of  August. 

Q.  How  long  were  you  in  the  hospital  ? 

A.  Five  weeks  and  three  days. 

Q.  How  long  after  your  injury  when  you  went  to 
the  hospital? 

A.  Why,  pretty  soon.  They  kept  me  at  home  for 
a  week  and  then  took  me  to  the  hospital  about  the  3d 
of  August,  somewhere  along  there,  2d  or  3d — to  the 
hospital. 

SECOND  EXCEPTION. 

Thereupon,  Mr.  Holt,  attorney  for  the  defendant, 
asked  the  witness : 

Q.  At  the  time  when  you  went  to  the  hospital,  did 
you  have  any  conversation  with  Mr.  Comstock  about 
your  accident  or  condition  ? 

The  question  was  objected  to  by  the  plaintiff. 

That  thereupon  the  objection  was  overruled  and 
the  witness  testified  as  follows : 

A.  He  was  telephoned  to  and  he  comes  to  the  house 
and  talked  to  me,  and  he  said  they  calculated  to  do 
what  was  right — about  pajdng  my  wages,  and  he  came 
to  the  hospital  to  see  me  and  asked  me  if  I  was  going 
to  bring  suit  against  the  company,  and  I  told  him 
I  had  nothing  to  say  and  to  go  ahead  and  do  some- 
thing and  he  said  he  would  too. 

He  said  they  had  never  had  a  suit  against  the  com- 
pany and  they  wouldn't  like  to  have  one  brought  be- 
cause they  were  willing  to  do  anything  to  get  along, 
and  I  told  him  to  go  ahead  and     [77]     do  so. 

He  helped  pack  me  out  of  the  house  to  the  ambu- 
lance to  take  me  to  the  hospital. 
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When  I  was  discussing  the  accident  with  Bass,  Mr. 
Comstock  was  away  some  place.  He  had  taken  Corn- 
stock  's  place  as  foreman.     [78] 

[Instruction  Regarding  Conversation  at  Hospital.] 

That  thereupon  the  Court  said  to  the  jury,  in  refer- 
ence to  the  conversation  at  the  hospital : 

The  COURT. — Now,  gentlemen  of  the  jury,  re- 
garding this  conversation  at  the  hospital,  to  which 
objection  is  made,  the  Court  instructs  you  that  it  is 
not  everything  that  a  man  who  is  an  agent  for  a  cor- 
poration; that  everj^thing  that  he  happens  to  learn 
binds  the  corporation.     It  is  only  that    knowledge 
that  comes  to  him  while  he  is  acting  for  the  corpora- 
tion in  the  scope  of  his  employment.     There  has  been 
testimony  in  the  case  regarding  what  Mr.  Comstock 
learned  at  the  time  this  accident  happened.     Now, 
with  regard  to  these  conversations  at  the  hospital, 
there  is  no  testimony  that  the  company  sent  Mr.  Com- 
stock to   the  hospital,  and,  there  being  nothing  to 
that  effect,  you  are  to  disregard  that  as  binding  the 
plaintiff  company,  the  John  B.  Stevens   Company, 
and  only  consider  it  to  this  extent :  That  is,  as  to  en- 
abling you  to  determine  what  he  learned — he,  Com- 
stock, learned — when  this  accident    happened.     If 
those  conversations  are  in  effect  an  admission  on  his 
part  that  he  did  know  from  the  beginning  that  this 
man  was  hurt  in  the  mill,  you  will  consider  it  to  that 
extent,  but,  so  far  as  the  company  is  concerned,  you 
will  disregard  any  admissions  he  made  that  the  com- 
pany was  going  to  fix  it  up,  or  going  to  make  it  good, 
or  all  right,  and  all  that.    You  will  disregard  that, 
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because  there  was  nothing  to  show  that  he  was  on  the 

business  of  the  company. 

To  which  the  defendant  objected  and  excepted  and 
his  exception  was  allowed. 

A  day  or  two  after  my  injury  I  discussed  the  hop- 
per with  Mr.  Comstock.  He  said  it  ought  to  have 
been  fixed  a  long  time  ago.  He  may  not  have  under- 
stood exactly  what  happened,  but  we  had  talked  about 
it  several  times  before  and  he  knew  that  I  claimed 
that  a  board  had  broken  off  as  I  had  so  told  him.  I 
had  told  him  that  the  board  had  split  off  and  he  said 
it  ought  [79]  to  have  been  fixed  long  ago.  I  never 
had  any  talk  with  Mr.  Stevens,  and  Mr.  Comstock 
told  me  that  he  had  taken  and  knocked  off  the  piece 
of  the  board  that  was  left  on  the  hopper  and  taken 
the  bottom  board  of  the  hopper  and  put  it  on  the  top. 

I  never  had  any  conversation  with  Mr.  Stevens  on 
the  bridge  about  my  condition  and  illness  or  anything 
on  that  subject.  I  never  had  any  conversation  with 
Mr.  Stevens  that  I  remember  of. 

Cross-examination. 
(By  Mr.  QUICK.) 

A.  I  was  hurt  the  l'8th  or  l^h  day  of  July ;  I  am 
not  sure  which  it  was.  Either  the  18th  or  19th  of 
July,  I  believe. 

Q.  Well,  do  you  know?        A.  Yes,  sir. 

Q.  Are  you  positive  then? 

A.  Yes,  sir.  I  was  back  at  the  warehouse  the  next 
morning  after  I  quit.  I  was  there  for  a  few  minutes. 
I  didn't  work  that  day. 
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Q.  Then  where  did  you  go  ? 

A.  I  was  up  to  the  doctors.  I  went  back  to  town 
on  the  11th  St.  bridge.  There  was  no  other  way 
to  go. 

[Testimony  of  John  B.  Stevens,  for  Defendant 
(Recalled).] 

At  the  request  of  counsel  for  the  defendant,  JOHN 
B.  STEVENS  was  recalled  for  further  examination 
by  Mr.  Holt,  attorney  for  the  defendant : 

Cross-examination. 
(By  Mr.  HOLT.) 

I  find  that  Mr.  Moore  was  elected  secretary  of 
John  B.  Stevens  &  Company  on  the  first  day  of  Au- 
gust, 1908,  and  that  he  was  secretary  at  the  time  of 
the  accident  to  Merrill.  He  is  still  our  foreman  and 
is  in  the  courtroom.  « 

Mr.  Basa  is  dead. 

If  any  of  the  men  working  for  John  B.  Stevens 
were  injured  or  got  sick,  the  man  who  happened  to 
be  there,  Mr.  Moore,  Mr.  [80]  Comstock  or  myself 
or  Bass,  or  anyone,  looked  after  them.  Mr.  Com- 
stock hired  and  managed  the  men  and  discharged 
them. 

When  Mr.  Comstock  was  acting  as  foreman,  the 
man  who  was  with  the  man  when  he  was  injured 
would  go  to  the  office  and  report  the  injury.  There 
was  no  one  designated  for  that  purpose.  There  was 
no  man  whose  duty  it  was  to  look  after  a  man  under 
[81]  such  circumstances,  unless  it  was  Mr.  Com- 
stoek.  It  would  naturally  be  the  foreman  in  charge, 
if  he  was  there. 
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I  did  not  know  that  Comstock  had  gone  to  the  hos- 
pital with  Merrill.  If  Comstock  went  to  the  house 
of  Merrill  and  took  him  to  the  hospital  or  made  any 
statement  with  reference  to  the  payment  of  the  wages^ 
he  was  :acting  on  his  own  account  and  I  knew  nothing 
of  his  having  done  it,  but  I  knew  that  the  wages 
were  being  paid  on  his  recommendation;  but  Com- 
stock was  going  beyond  the  range  and  scope  of  his 
authority  when  he  undertook  to  assist  the  man  or  go- 
to  the  hospital  with  him. 
(By  Mr.  HOLT.) 

Q.  Do  you  remember  I  also  said  to  you  "You  must 
communicate  with  Mr.  Ramm  at  Seattle.  I  have 
nothing  to  do  with  the  matter,  although  I  represent 
the  company  in  its  ordinary  litigation,  but  I  will 
write  to  Mr.  Eamm  for  you  and  call  his  attention  to 
the  accident"?     You  remember  that,  don't  you? 

A.  I  do  not  remember  it ;  no,  sir. 

Q.  You  won't  say  it  did  not  occur? 

A.  I  won't. 

Q.  And  didn't  this  also  occur:  In  that  conversation 
didn't  you  say  to  me  that  the  accident  occurred  some 
time  in  July ;  that  you  did  not  regard  it  as  of  any  im- 
portance and  gave  no  notice;  that  the  man  strained 
himself  and  subsequently  went  home  sick;  that  you 
had  paid  his  wages ;  that  he  went  to  the  hospital  and 
you  had  paid  his  wages  there,  and  he  afterwards  came 
back  and  went  to  work,  and  that  you  did  not  consider 
it  a  matter  of  any  importance  and  hence  failed  to  give 
any  notice?        A.  No,  sir. 
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That  thereupon  Mrs.  I.  B.  MERRILL  was  sworn 
and  testified  in  behalf  of  the  defendant  as  follows, 
being  examined  by  Mr.  Holt:     [8{J] 

Direct  Examination. 

I  am  the  wife  of  I.  B.  Merrill  and  was  his  wife  at 
the  time  he  met  with  the  accident  in  the  employ  of 
John  B.  Stevens  &  Company.  I  remember  when  he 
met  with  the  accident.  I  learned  of  it  on  the  18th  of 
July,  in  the  evening.  I  remember  his  going  to  the  hos- 
pital. He  went  on  the  2d  or  3d  of  August.  Mr. 
Comstock  was  at  our  house  about  Aug.  2d.  I  had 
a  conversation  with  him  that  afternoon  when  Mr. 
Merrill  was  at  the  hospital. 

Mr.  da  PONTE.— If  the  Court  please  I  want  to 
object  to  any  testimony  with  reference  to  anything 
that  occurred  at  the  house  or  hospital,  because  it  ap- 
pears that  Mr.  Comstock  went  there  on  his  own 
motion,  and  Mr.  Stevens  was  examined  by  the  de- 
fendant and  that  fact  was  proven.  Now,  if  the  Court 
please,  they  cannot  bind  the  plaintiff  by  anything 
that  Mr.  Comstock  may  have  learned  when  going 
around  on  his  own  business,  attending  to  his  o\\ti 
affairs. 

The  COURT.— There  is  nothing  before  the  Court 
now. 

Mr.  Comstock  talked  about  Mr.  Merrill's  having 
been  injured. 

.    Mr.  HOLT. — Q.  State  what  Mr.  Comstock  said  to 
you  on  that  subject  on  that  occasion. 
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Mr.  QUICK. — I  object  to  that  as  incompetent  and 
hearsay. 

The  COURT.— Objection  overruled. 

Mr.  Comstock  was  at  my  house  and  I  had  a  con- 
versation with  him  after  Mr.  Merrill  was  in  the  hos- 
pital that  afternoon.  Mr.  Comstock  helped  to  carry 
him  out  to  the  ambulance.  Mr.  Comstock  talked  to 
me  then  about  Mr.  Merrill 's  having  been  injured.  He 
said  it  was  too  bad  that  Merrill  got  hurt;  that  Mr. 
Stevens  would  stand  good  for  his  hospital  bill  and 
pay  his  wages.  I  went  down  to  get  his  wages  after 
Comstock  told  me  to  come.  They  [83]  were 
partly  paid.  I  went  down  one  day  and  Mr.  Comstock 
sent  me  to  Mr.  Moore  and  he  said  that  Mr.  Stevens 
had  ordered  him  not  to  pay  me  any  more;  that  he 
had  got  back  from  the  east  and  that  he  ordered  him 
not  to  pay  us  any  more.  It  was  about  three  weeks 
after  Mr.  Merrill  went  to  the  hospital.  I  had  no  con- 
versation with  Mr.  Stevens  about  these  matters  at 
any  time. 

Cross-examination. 
(By  Mr.  QUICK.) 

Q.  You  say  Mr.  Merrill  was  hurt  on  what  day? 

A.  It  was  the  18th  or  19th.  I  would  not  be  sure. 
It  was  one  of  those  dates. 

Q.  The  18th  or  19th  of  what  month? 

A.  July. 

Q.  1909?        A.  Yes,  sir. 

While  he  was  in  the  hospital  I  went  to  John  B. 
Stevens'  offices  and  they  paid  me  some  of  his  wages. 
They  never  paid  a  full  week's  wages  at  any  time, 
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and  that  is  all  they  gave  me. 

Merrill  was  hurt  on  the  18th  or  19th  day  of  July ; 
I  am  not  sure.    It  was  one  of  those  days. 

Thereupon  the  defendant  read  in  evidence  the 
deposition  of  W.  C.  Ramm,  as  follows : 

[Deposition  of  W.  C.  Ramm,  for  Defendant.] 
(By  Mr.  HOLT.) 

I  live  in  San  Francisco.  I  will  not  be  in  the  State 
of  Washington  during  the  month  of  December,  1913. 
I  am  claims  adjuster  of  the  Globe  Indemnity  Com- 
pany. I  was  in  Seattle,  Washington,  as  claims  ad- 
juster for  the  Frankfort  Marine,  Accident  &  Plate 
Glass  Insurance  Company,  in  the  summer  and  fall  of 
1909. 

I  heard  about  the  claim  made  by  Merrill  against 
Stevens  &  Company  about  October  28th  or  29th,  1909, 
through  communication  from  Attorneys  Hudson  & 
Holt,  and  a  letter  from  John  B.  Stevens  [84]  & 
Company  dated  October  29,  1909,  in  the  following 
language : 

''Tacoma,  Washington,  October  29,  1909. 
Mr.  W.  C.  Ranun, 

Adjuster  Frankfort  Insurance  Company  Seattle, 
Washington. 

Dear  Sir :  At  the  present  time  we  are  carrying  an 
employers'  liability  policy  with  your  company  writ- 
ten by  W.  H.  Opie  &  Company,  Tacoma.  In  July 
this  year  one  I.  B.  Merrill  was  hurt  while  stepping 
from  the  platform  to  a  car  on  our  side  track,  and  not 
until  a  few  days  ago  did  we  have  any  idea  that  there 
would  be  a  suit  in  consequence.    However,  we  have 
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a  copy  of  the  summons  and  as  your  attorneys  here 
seem  to  be  waiting  for  instructions  from  you  before 
starting  the  defense  we  feel  that  the  matter  demands 
prompt  attention.  We  do  not  think  that  said  party 
has  [85]  any  standing  whatever  in  court  and  will 
be  glad  to  have  our  foreman  take  the  matter  to  your 
attorney's  attention  in  particular.  Please  advise 
disposition  of  summons  early. 

Very  truly  yours, 
JOHN  B.  STEVENS  &  COMPANY." 

After  I  went  over  to  Tacoma  to  investigate  this 
accident  I  had  a  conversation  with  W.  H.  Moore,  at 
the  office  of  John  B.  Stevens  &  Company.  I  was  re- 
ferred to  Mr.  Moore  as  the  man  in  charge  of  the 
office.  He  was  secretary  and  manager  of  John  B. 
Stevens  &  Company.  He  said  that  he  had  written 
the  letter  which  was  signed  Stevens  &  Company, 
which  I  have  set  out. 

Q.  State  what  conversation  you  had  on  the  morn- 
ing of  October  30, 1909,  with  Mr.  Moore. 

A.  When  I  called  at  the  office  of  the  John  B. 
Stevens  Company  and  asked  for  the  manager  or  man 
in  charge,  I  was  referred  to  Mr.  Moore.  After  in- 
troducing myself,  I  advised  him  that  I  was  there  to 
look  into  the  case  of  this  injured  man  Merrill,  as  to 
how  the  accident  occurred,  and  various  facts  in  con- 
nection with  the  case.  After  a  short  discussion 
about  the  way  the  accident  occurred,  I  asked  him 
why  he  had  not  reported  the  case  before  that  time. 
He  stated  that  after  working  at  the  plant,  for  a  time 
after  he  was  injured,  he  went  to  the  hospital  and 
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later  returned  to  their  employ  and  he  thought  that 
nothing  would  come»of  the  case,  and  therefore  did 
not  report  it.  I  then  asked  him  if  he  did  not  know 
that  the  policy  required  that  all  cases  of  accidents 
occurring  under  the  policy  of  the  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company  had  to 
be  reported  within  ten  days.  He  said  he  did  not 
know  that.  I  asked  him  if  he  had  ever  read  his 
policy,  and  he  said  he  had  not.  I  then  advised  him 
that  owing  to  the — 

Q.  You  mean  by  ''advised,"  you  told  him? 

A.  Then  I  told  him  that  owing  to  the  fact  that  the 
accident  had  [86]  not  been  reported  to  us  within 
the  time  limit  called  for  in  the  policy  that  I  could 
not  assume  the  case  and  would  have  to  refer  it  to 
our  head  office  in  San  Francisco  for  their  instruc- 
tions. 

Q.  Did  Mr.  Moore  in  that  conversation  tell  you 
about  when  the  accident  had  occurred? 

A.  He  said  that  the  accident  had  occurred  in  July, 
1909.  He  told  me  that  when  I  was  discussing  the 
case  with  him,  trying  to  learn  of  the  facts. 

Q.  Do  I  understand  you,  Mr.  Ramm,  that  Mr. 
Moore  explained  to  you  why  a  report  of  the  accident 
had  not  been  made  earlier? 

A.  He  stated  that  the  man  had — 

Q.  Just  answer  that. 

(Question  read.) 

A.  Yes,  sir. 

Q.  Just  what  did  he  say  in  that  regard? 

A.  He  said  that  the  man  had  been  injured,  and 
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having  remained  in  their  employ  for  a  short  time 
after  being  confined  in  the  hospital,  where  his  wages 
and  doctor  bills  had  been  paid,  that  he  returned  to 
their  employ,  and  did  not  think  anything  of  the  case 
or  that  he  would  ever  hear  anything  of  it;  so,  he  did 
not  report  it. 

I  received  a  report  of  accident  from  John  B. 
Stevens  &  Company.  I  told  Mr.  Moore  that  I  could 
not  take  up  the  question  with  my  company  unless 
they  made  out  a  report  of  accident.  I  received  it  on 
October  31st  or  November  1st.  It  was  one  of  our 
regular  blanks  and  reads  as  follows: 

*  *  Report  of  Accident.  Name  of  Employer,  John  B. 
Stevens  &  Company;  address  of  employer.  West 
Waterway,  Tacoma,  Washington;  business,  Hay, 
Orain  and  Flour;  injured  person's  name,  I.  B.  Mer- 
rill; age  forty-one;  daily  wages  two  dollars  and  a 
half;  occupation,  laborer;  married;  address,  1524 
South  D  Street,  City  of  Tacoma,  Washington;  in 
whose  service,  John  [87]  B.  Stevens  &  Company; 
general  duties,  sack  sewer  working  in  feed-mill;  how 
long  employed  prior  to  the  accident,  about  fourteen 
months;  how  long  engaged  on  this  job,  about  four- 
teen months;  had  he  done  similar  work  prior  to  this 
employment,  yes;  was  the  injured  person  familiar  or 
not  with  the  work  engaged  in  or  the  machinery  be- 
ing operated  at  the  time  of  accident,  had  been  em- 
ployed in  different  feed-mills  and  flour-mills  in 
Tacoma  and  Seattle;  was  he  in  full  charge  of  the 
machine  to  the  extent  that  he  could  start  and  stop 
it  at  will,  yes;  describe  machinery,  tool,  staging,  etc., 
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connected  with  the  accident,  framework  cover  to 
grain  hopper;  was  it  sound  and  in  good  working 
order  at  time  of  accident,  and  who  can  prove  this, 
yes,  H.  C.  Comstock;  state  who  was  responsible  for 
seeing  machinery  in  good  order  when  last  inspected 
by  him,  and  result  of  inspection,  no  machinery  in- 
volved in  this  case;  nature  and  extent  of  injury,  he 
avers  he  fell  while  stepping  to  car ;  probable  period 
of  disablement,  not  known,  kidney  rupture;  was  in- 
jured person  engaged  in  his  regular  occupation  at 
time  of  accident,  yes;  what  instructions  as  to  his 
duties  had  he  received  and  who  gave  same,  no  spe- 
cial instructions  given;  was  he  obeying  his  instruc- 
tions when  injured,  yes;  taken  to  home  or  hospital, 
if  to  hospital  state  name  and  location,  injury  not 
supposed  serious  at  time;  still  in  hospital  or  dis- 
charged, discharged;  has  the  person  returned  to 
work,  no;  did  the  injured  employee  ever  give  notice 
of  any  defect  in  ways,  works  or  apparatus  connected 
>vith  the  accident;  and  if  so  was  such  defect  remedied, 
nothing  reported;  did  the  injured  person  know  of 
the  defect,  and  if  so  who  can  prove  this,  no  defect 
known;  did  the  injured  person  make  any  statement 
after  the  accident  as  to  its  cause,  or  admitting  his 
own  carelessness,  and  if  so  what  did  he  say,  and  who 
heard  it,  said  to  H.  C.  Comstock  that  he  slipped  and 
fell  in  [88]  getting  from  platform  to  car  and  hurt 
his  side;  was  doctor  or  surgeon  called,  or  did  injured 
person  go  to  him,  he  went  to  a  doctor  three  or  four 
weeks  later;  name  and  address  of  surgeon,  if  any, 
who  attended  him,  Dr.  Wilmot  B.  Reed,  Fidelity 
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building;  date  of  accident   June  14th  or  15th,  1909; 
place,  J.  B.  Stevens'  warehouse,  Tacoma  Washing- 
ton; name  and  address  of  foreman  in  charge,  H.  C. 
Comstock,  3708  South  A;  has  he  power  to  engage  and 
discharge  workmen,  yes;  where  was  foreman  at  time 
of  accident  and  what  was  he  doing,  in  warehouse  at 
time  attending  to  duties;  names  and  addresses  of  all 
persons  who  witnessed  the  accident,  or  who  claim 
to  have  witnessed  it,  or  who  would  probably  know 
anything  about  it.     Place  the  mark  X  against  the 
names  of  those,  if  any,  who  were  not  your  employees 
at  the  time  of  the  accident,  Oren  Busard,  Sherman 
House,  D  Street,  witnessed  accident;  have  any  of 
the  above  been  discharged  or  left  your  employ  since? 
If  so,  give  names  and  state  whether  discharged  or 
left  voluntarily,  none  discharged;  has  any  other  ac- 
cident ever  occurred  to  any  of  your  employees  under 
similar  circumstances,  at  the  same  place  or  with  the 
.same  apparatus,  no;  was  accident  due  to  want  of 
ordinary  care  on  the  part  of  injured  person,  or  to 
negligence  of  any  other  person;  if  so,  of  whom,  lack 
of  ordinary  care  on  part  of  injured  person;  narrate 
below  how  the  accident  happened,  its  causes,  etc.,  and 
illustrate  by  any  marked  rough  sketch  which  you 
think  will  enable  the  cause  of  the  accident  to  be 
easily  understood,  I.  B.  Merrill  stepped  on  frame- 
work of  cover  to  grain  hopper.     Cover  intended  to 
keep  out  rain  while  hopper  was  not  in  use  and  for 
no  other  purpose.     Merrill  acknowledged  to  foreman 
at  a  later  date  that  it  was  his  own  fault  and  did  not 
blame  us  in  any  way;  how  many  days  a  week  does 
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injured  party  work,  six  and  sometimes  seven." 

This  report  was  sent  to  me  by  letter  from  John  B. 
[89]  Stevens  &  Company  and  this  letter  was  in  the 
following  language:  ''Tacoma,  Wash.,  October  30, 
1909,  W.  C.  Ramm,  Hoge  Building,  Seattle,  Washing- 
ton. Herewith  report  of  accident  and  copy  of  sum- 
mons in  the  case,  as  per  your  request.  Bummony 
was  served  Saturday,  October  30, 1909,  and  is  return- 
able in  twenty  days.  Please  let  us  hear  from  you  at 
earliest  date  possible.  Very  truly  yours,  John  B. 
Stevens  &  Company,"  with  the  initial  "M"  below. 

John  B.  Stevens  &  Company  also  sent  me  a  copy 
of  the  original  report  made  by  Dr.  Read.  I  have 
hunted  for  it  and  cannot  find  the  original.  I  received 
it  about  November. 

When  I  talked  to  Moore  he  said  to  me  that  the 
reason  he  did  not  send  in  a  report  was  because  the 
man  had  kept  on  working  for  a  month  and  that  he 
was  then  laid  up  in  the  hospital  and  all  his  bills  were 
paid  and  that  he  did  not  think  there  would  be  any 
trouble  on  account  of  the  accident  and  he  did  not  see 
any  need  of  reporting  it.  I  explained  to  him  the 
necessity  of  giving  notice  immediately  and  within 
ten  days.    He  said  he  did  not  know  of  this. 

I  took  up  all  matters  connected  with  the  matter 
with  W.  H.  Moore.  My  company  refused  to  defend 
the  suit  because  notice  had  not  been  given. 
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Thereupon  the  defendant  introduced  WILMOT  D. 
EEAD,  who  testified  as  follows: 

Direct  Examination. 
(By  Mr.  HOLT.) 

My  name  is  Wilmot  D.  Read.  I  operated  on  I.  B. 
Merrill  for  an  injury  to  his  kidney  in  the  latter  part 
of  July  or  first  of  August.  He  had  a  ruptured  kid- 
ney such  as   usually   comes   from   a   fall   or  blow. 

Cross-examination. 
(By  Mr.  QUICK.)     [90] 

He  was  very  weak  and  wanted  to  find  out  what 
was  the  matter.  He  came  into  the  office  and  com- 
plained of  weakness.  I  examined  his  urine  and 
found  it  filled  with  blood.  I  asked  him  how  long 
that  existed,  if  he  hadli't  noticed  it,  and  then  he 
gave  me  a  pretty  definite  answer,  and  then  I  went 
into  the  history  of  the  case.  It  was  then  I  learned 
that  he  had  had  a  fall  and  struck  on  his  side  and 
that  he  had  continued  working  in  this  condition  for 
some  time.  I  sent  him  home  and  afterwards  re- 
moved the  kidney. 

He  did  not  complain  of  the  injury  until  after  I 
quizzed  him.  Complained  of  tenderness  over  his 
kidney. 

When  Merrill  came  to  my  office  he  did  not  com- 
plain of  having  been  injured.  He  came  to  me  to  find 
out  what  was  the  matter  with  him.  There  are  things 
that  made  an  impression  on  me  that  I  do  remember. 
He  was  very  weak  and  was  all  in  and  he  wanted  to 
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find  out  what  was  the  matter  with  him. 

Q.  Isn't  it  true  as  you  remember  it  that  he  did 
not  connect  up  his  condition  with  any  fall  or  injury 
that  he  had  received  until  after  you  had  quizzed  him 
for  quite  a  long  time  and  drawn  it  out  of  him? 

A.  Mr.  Merrill  came  into  the  office  and  complained 
.of  weakness — all  in — and  I  examined  his  urine  and 
found  it  filled  with  blood.  I  asked  him  how  long 
that  had  existed,  if  he  hadii't  noticed  it,  and  then 
he  gave  me  a  pretty  definite  answer,  and  then  I  went 
into  the  history  of  the  case  and  examined  him  and 
looked  him  over,  and  then  I  learned  that  sometime 
previous  to  that,  I  could  not  say,  he  had  had  a  fall  and 
struck  upon  his  side  and  that  he  had  continued  work- 
ing in  this  condition,  for  how  long  I  do  not  remem- 
ber, but  those  are  the  things  that  impressed  me,  and 
the  things  that  I  remember  relative  to  it. 

Q.  I  found  those  things  from  his  history  and  ex- 
amination of  his  urine  before  I  got  any  information 
from  him  that  he  had  met  with     [91]    an  injury. 

Q.  Mr.  Merrill  did  not  attribute  his  condition  to 
any  injury  he  had  received? 

A.  As  I  remember  that  was  brought  out  in  the 
history.  I  do  not  remember  having  any  talk  with 
Mr.  Stevens  or  any  member  of  the  company  in  regard 
to  it. 

Redirect  Examination. 
(By  Mr.  HOLT.) 

After  I  had  examined  him  I  asked  him  if  he  had 
received  an  injury  and  then  I  told  him  it  came  from 
the  kidney. 
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Thereupon  JAMES  A.  LA  GrASA,  a  witness,  was 
offered  in  behalf  of  the  defendant,  and  testified  as 
follows: 

Direct  Examination. 
(By  Mr.  HOLT.) 

I  am  a  physician.  I  assisted  in  the  operation  on 
I.  B.  Merrill.  He  entered  the  hospital  on  August 
4,  1909,  and  left  August  31,  1909. 

[Testimony  of  Mrs.  Etta  Tute,  for  Defendant.] 

Thereupon  the  defendant  introduced  Mrs.  ETTA 
TUTE,  a  witness,  who  testified  as  follows : 

Direct  Examination. 
(By  Mr.  HOLT.) 

Q.  iState  to  the  jury  Mrs.  Tute  what  it  was  he 
(Comstock)  said  to  you  on  that  subject? 

Mr.  da  PONTE. — That  is  objected  to  as  irrelevant, 
immaterial  and  incompetent. 

The  COURT". — Under  what  rule  do  you  claim  it  is 
admissible,  Mr.  Holtf 

Mr.  HOLT. — It  is  a  declaration  of  Mr.  Comstock 
showing  that  he  knew  at  that  time. 

Objection  overruled. 

I  live  in  Tacoma.  I  knew  Mr.  Merrill  and  his 
wife.  Mr.  Merrill  was  in  the  hospital  in  1909.  I 
was  living  near  them.  I  [92]  knew  Mr.  Com- 
stock from  having  been  introduced  to  him  the  day 
Mr.  Merrill  was  taken  to  the  hospital.  He  was 
present.  I  said  to  Mr.  Comstock,  ''I  feel  sorry  for 
Mrs.  Merrill  because  they  have  been  in  such  poor 
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circumstances, ' '  and  he  said  to  me, ' '  You  [93]  tell 
Mrs.  Merrill  not  to  worry,  that  Mr.  Merrill's  wages 
will  continue  the  same  as  though  he  was  working," 
and  that  he  had  just  as  much  right  to  his  wages  as 
some  others  that  had  been  in  the  factory,  that  got 
their  wages  all  the  time.  That  Mr.  Merrill  had  the 
same  right,  and  he  said  that  he  would  see  that  he  did. 

[Testimony  of  John  A.  Coleman,  for  Defendant.] 

Thereupon  the  defendant  introduced  JOHN  A. 
€OLEMAN,  a  witness  in  behalf  of  the  defendant 
.who  testified  as  follows : 

Direct  Examination. 
(By  Mr.  HOLT.) 

My  name  is  J.  A.  Coleman.  I  am  an  attorney  and 
I  represent  the  claim  department  of  the  Frankfort 
Marine,  Accident  &  Plate  Glass  Insurance  Company 
in  the  State  of  Washington. 

I  know  Mr.  W.  H.  Moore.  I  had  a  conversation 
with  him  in  the  office  of  Fisher  Flouring  Mill  Com- 
pany on  or  about  October  10th  last,  Mr.  Moore  stated 
in  my  presence  that  he  was  told,  before  the  suit  was 
"brought  against  John  B.  Stevens  &  Company  and 
while  Merrill  was  in  the  hospital,  something  about 
Merrill  having  met  with  some  other  accident  that 
accounted  for  his  injury  at  that  time  and  when  he 
heard  of  it  he  went  to  Mr.  Stevens  and  protested 
against  the  payment  of  further  wages  to  Merrill  on 
account  of  that  fact.  He  said  this  practically.  He 
said  that  he  claimed  to  Mr.  Ramm  that  he  did  not 
know  of  the  accident  until  ten  days  after  it  had  oc- 
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curred,  but  that  he  did  not  say  to  him  that  he  did 
not  know  an  accident  Had  happened  until  the  time 
suit  was  brought. 

Q.  (By  Mr.  HOLT.)  In  that  conversation,  did  he 
say,  Mr.  Coleman,  that  he  did  not  tell  Mr.  Ramm 
that  he  did  not  know  of  the  condition  in  the  policy 
requiring  notice,  but  that  what  he  did  say  was  that 
he  did  not  know  that  the  policy  would  be  forfeited 
if  he  did  not  give  the  notice.     [94] 

A.  Practically  that,  yes.  He  did  not  say  it  in 
those  words,  and  he  did  not  say  it  all  in  one  sentence. 

Cross-examination. 
(By  Mr.  QUICK.) 

Mr.  Holt  was  with  me  at  the  time.  We  went 
over  for  the  purpose  of  digging  into  the  matter  and 
seeing  what  we  could  learn  from  Mr.  Moore. 

I  have  answered  the  questions  that  have  been 
asked  me  and  I  have  not  been  asked  anything  else. 

Mr.  Moore  did  tell  me  that  after  they  had  received 
notice  of  this  claim  they  went  to  investigate  the  mat- 
ter. 

I  do  not  think  I  ever  read  the  first  answer  Mr.  Holt 
filed  in  this  case.  I  know  that  in  the  first  answer 
it  was  alleged  that  the  accident  occurred  on  June 
15th  or  16th,  instead  of  July,  and  I  know  now  that 
the  case  was  defended  on  the  theory  that  the  injury 
occurred  in  June,  1909. 

Recross-examination. 
(By  Mr.  QUICK.) 

The  only  thing  I  learned  about  the  question  of 
dates  was  through  conference    with   Mr.  Holt  was 
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that  the  foreman,  Mr.  Comstock,  had  testified  in  the 
case  of  Merrill  against  John  B.  Stevens  &  Company 
that  he  knew  nothing  of  the  accident  unless  it  hap- 
pened in  June. 

I  learned  that  it  was  the  whole  theory  of  the  case 
that  Mr.  Merrill  was  not  injured  by  the  breaking  of 
a  board  at  the  hopper,  and  that  it  was  claimed  by 
John  B.  Stevens  &  Company  that  they  did  not  know 
anytl  ng  about  it,  if  a  board  did  break. 

Redirect  Examination. 
(By  Mr.  HOLT.) 

I  know  nothing  about  the  trial  of  the  other  case. 
What  I  learned  of  the  other  case  was  that  Comstock 
took  the  position ;  that  the  accident  occurred  in  June. 
[95] 

[Testimony  of  J.  F.  Fitch,  for  Defendant.] 

Thereupon  J.  F.  FITCH  was  sworn  and  testified 
in  behalf  of  the  defendant  as  follows : 

Direct  Examination. 
(By  Mr.  HOLT.) 

I  was  one  of  the  attorneys  in  the  case  of  I.  B.  Mer- 
rill against  John  B.  Stevens  &  Company. 

Rebuttal. 

That  thereupon  the  plaintiff  offered  and  read  in 
evidence  certain  parts  of  the  deposition  of  W.  H. 
Moore,  and  the  following  proceedings  were  had  with 
reference  thereto: 
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Plaintiff,  in  Rebuttal.] 

Mr.  QUICK. — I  now  offer  in  evidence  the  part  of 
the  deposition  of  Mr.  W.  H.  Moore  which  was  ex- 
cluded yesterday  in  relation  to  the  matter  of  making 
a  report  to  Mr.  Ramm.  The  report  is  now  in  evi- 
dence as  a  part  of  Mr.  Ramm's  deposition,  which 
makes  this  part  of  the  deposition  competent. 
(Reading.)  "Q.  Now,  Mr.  Moore,  at  the  time  you 
got  this  notice  from  Fitch  &  Jacobs  and  received 
the  Complaint,  did  you  make  any  inquiry  concern- 
ing the  matter?  A.  I  did.  Q.  Did  you,  or  not, 
then  make  a  report  of  the  accident  to  the  insurance 
company  at  Mr.  Ramm's  request?  A.  I  did.  Q. 
I  call  your  attention  to  the  report  of  the  accident 
in  which  the  following  occurred:  'Did  the  injured 
person  make  any  statement  after  the  accident  as  to 
its  cause?  A.  Said  to  H.  C.  Comstock  that  he 
slipped  and  fell  in  getting  from  platform  to  car  and 
hurt  his  side.'  "  And  the  following:  "I.  B.  Merrill 
stepped  on  framework  of  cover  to  grain-hopper. 
Cover  intended  to  keep  out  rain  while  hopper  was 
not  in  use  and  for  no  other  purpose.  Merrill  ac- 
knowledged to  foreman  at  a  later  date  that  it  was 
his  own  fault  and  did  not  blame  us  in  any  way." 
I  will  ask  you  to  state  when  and  how  you  got  that  in- 
formation. 

Mr.  HOLT. — "Defendant  objects  to  this  question, 
first,  because  it  is  leading  in  form;  second,  because 
it  is  irrelevant  and  [96]  immaterial  to  the  issues 
of  this  case  how,  when  or  where  Mr.  Moore  obtained 
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this  information;  for  the  further  reason  that  what 
is  contained  in  the  report  of  the  accident  is  irrelevant 
and  immaterial  and  incompetent  as  well;  that  the 
report  has  not  been  introduced  in  evidence,  proved 
or  verified  in  any  way,  or  even  identified,  and  it  is 
immaterial  whether  what  was  stated  by  counsel  for 
the  plaintiff  in  the  question  or  what  was  read  by  him 
to  the  witness  from  the  report  was  or  was  not  in  fact 
the  report. ' ' 

The  COURT.— Objection  overruled.  Exception 
allowed. 

Mr.  QiUICK.— (Reading:)  "A.  Why,  I  got  the 
information  from  conversation  with  the  boys  around 
the  warehouse,  from  the  Summons  and  Complaint. 

Q.  When? 

A.  When  I  received  the  blank  from  Mr.  Ramm. 

Q.  That  was  after  the  commencement  of  the  suit  ? 

A.  It  was. ' ' 

[Testimony  of  Mrs.  H.  C.  Comstock,  for  Plaintiff  (in 

Rebuttal).] 

Thereupon  Mrs.  H.  C.  COMSTOCK  was  sworn 
and  testified  in  behalf  of  the  plaintiff  as  follows: 

Direct  Examination. 
(By  Mr.  QUICK.) 

I  am  the  wife  of  Mr.  Comstock,  foreman  of  John 
B.  Stevens  &  Company.  On  the  19th  day  of  July, 
1909,  Mr.  Comstock  was  with  me  at  Seattle.  It  was 
Tacoma  Day  at  the  Fair.  I  was  with  him.  We  left 
on  the  nine  0  'clock  boat  Tacoma  Day  and  stayed  all 
day  at  the  fair  and  went  to  Everett  in  the  evening 


lOO        The  Frcmhfort  Marine  etc,  Ins.  Co. 

(Testimony  of  Mrs.  H.  C.  Comstock.) 
and  we  stayed  at  Everett  until  Tuesday,  and  we  came 
back  and  went  to  Mineral  and  Mr.  Comstock  had  his 
two  weeks'  vacation  and  we  stayed  the  rest  of  the 
time  at  Mineral.  He  was  away  two  weeks.  We 
went  to  Seattle  Tacoma  Day.     I  know  it  was  in  July. 

Cross-examination. 
(By  Mr.  HOLT.) 

I  do  not  know  whether  it  was  the  18th  or  19th  of 
July,     [87]     but  I  know  it  was  Tacoma  Day.    Mr. 
Comstock  and  his  mother  and  I  went  over  to  Seattle 
on  the  morning  boat.    He  was  gone  two  weeks  on  his 
vacation.     I  do  not  know  anything  about  his  helping 
to  carry  Merrill  to  the  hospital.     He  never  talked  to 
me  about  what  was  going  on  in  the  warehouse.     He 
told  me  yesterday  that  he  might  call  me  for  a  witness. 
I  did  not  go  into  details.     I  went  to  ask  him  ques- 
tions and  he  said,  ''That  is  all  right ;  that  is  all  I  want 
to  know,  if  you  remember  that  we  went  to  Seattle  on 
Tacoma  Day." 

[Testimony  of  Mrs.  S.  P.  Comstock,  for  Plaintiff  (in 

Rebuttal) .] 
Thereupon  Mrs.  S.  P.    COMSTOCK  was  sworn 
and  testified  in  behalf  of  the  plaintiff  as  follows: 
Direct  Examination. 

(By  Mr.  QUICK.) 

I  am  the  mother  of  H.  C.  Comstock.  On  Tacoma 
Day  in  July,  1909,  Mr.  Comstock  and  his  wife  and  I 
went  to  Seattle  to  the  Fair.  We  were  gone  about  a 
week,  I  think,  or  something  like  that.  After  we  left 
Seattle  we  went  to  Everett  on  a  visit  and  stayed  sev- 
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eral  days.     I  do  not  know  how  many  days  we  were 
there. 

[Testimony  of  H.  C.  Comstock,  for  Plaintiff  (in 

Rebuttal).] 
Thereupon  H.  C.  COMSTOCK  was  sworn  and  tes- 
tified in  behalf  of  the  plaintiff  as  follows : 

Direct  Examination. 
(ByMr.  daPONTE.) 

My  name  is  H.  0.  Comstock.  I  was  foreman  for 
John  B.  Stevens  &  Company  for  ten  years.  I  re- 
member Mr.  Merrill. 

On  July  16,  1909,  I  went  over  to  Seattle  in  the 
morning,  I  remember  distinctly.  It  was  Tacoma 
Day.  Stayed  there  until  evening.  Went  to  Everett 
and  was  gone  about  a  little  less  than  two  weeks,  from 
the  16th  day  of  July.  I  layed  off  for  my  vacation  on 
July  14th  and  returned  on  the  28th. 

The  first  I  ever  knew  of  an  accident  on  the  18th  or 
19th  [98]  of  July  was  when  we  got  the  complaint 
in  this  suit,  about  the  9th  day  of  October,  1909.  I 
first  heard  that  Merrill  claimed  that  a  plank  on  the 
hopper  had  broken  and  caused  him  to  fall  when  I 
read  it  in  the  complaint. 

I  did  not  see  I.  B.  Merrill  from  the  time  I  left  on 
my  vacation  until  I  returned,  about  the  28th  day  of 
July,  when  I  met  him  in  the  morning.  I  had  heard 
of  him  that  morning  through  Dr.  Read,  who  called 
me  on  the  'phone. 

That  thereupon  the  witness  was  asked  by  the  at- 
torney for  the  plaintiff  the  following  question : 

Q.  Did  Dr.  Read  tell  you  that  Merrill  had  been  in 


102        The  Frankfort  Marine  etc.  Jns.  Co. 

(Testimony  of  H.  C.  Comstock.) 
an  accident  at  the  mill  ? 

To  which  question  the  defendant,  by  his  attorney, 
made  the  following  objection: 

Mr.  HOLT. — I  desire  to  object  to  that  as  being 
leading,  irrelevant,  hearsay  and  incompetent. 

That  thereupon  the  objection  was  overruled  and  an 
exception  was  allowed,  and  the  witness  answered: 

A.  No,  sir,  I  did  not. 

I  saw  Merrill  after  the  conversation  with  Dr. 
Read.  I  said  to  him,  ''What  are  you  doing  down  here 
this  morning,  Merrill"?  "Dr.  Read  called  me  up 
last  night  and  told  me  you  were  sick  and  that  it  was 
necessary  for  you  to  lay  oft  a  few  days."  He  said, 
' '  He  did  tell  me  that,  but  I  thought  I  had  better  come 
down  and  see  you. ' ' 

It  seemed  to  me  that  Merrill's  purpose  in  coming 
was  in  regard  to  being  hard  up;  that  he  couldn't 
afford  to  lay  off  and  so  on.  If  he  was  sick  I  didn't 
want  him  to  work.  I  do  not  want  any  man  to  work 
when  he  was  sick. 

I  did  not  have  any  conversation  with  him  in  re- 
spect to  paying  for  his  time  and  I  did  not  remember 
his  saying  anything  about  it.     [99] 

That  thereupon  the  witness  was  asked  by  the  attor- 
ney for  the  plaintiff : 

Q.  What  did  you  tell  him? 

And  thereupon  the  question  was  objected  to  by  the 
attorney  for  the  defendant  as  follows : 

Mr.  HOLT. — Wait  a  minute.  I  object  to  that  as 
irrelevant  and  immaterial,  incompetent  and  hearsay. 

On  which  the  Court  made  the  following  ruling : 
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The  COURT.— Objection  overruled.  The  jury 
will  only  consider  it  on  this  question  of  whether  this 
witness  then  knew  or  theretofore  knew  or  then 
learned  that  this  man  had  been  hurt  at  the  mill. 
Other  than  that  you  will  disregard  the  conversation. 
Exception  allowed. 

That  thereupon  the  witness  answered : 

A.  I  do  not  remember  that  I  told  him  anything  in 

particular  any  more  than  I  thought  as  long  as  he  had 

been  advised  by  the  doctor  to  lay  off  on  account  of  his 

sickness  I  thought  it  was  necessary  for  him  to  do  so. 

That  is  all  that  was  said. 

He  went  home.  As  far  as  I  know  he  left  the  ware- 
house. This  was  about  eight  or  nine  o'clock  in  the 
morning. 

I  called  on  him  a  few  days  later  to  see  how  he  was 
getting  along. 

Neither  Mr.  Stevens  nor  anyone  else  told  me  to  go. 
I  went  of  my  own  accord  and  not  in  connection  with 
the  business  of  John  B.  Stevens  &  Company.  I  went 
to  his  house  and  saw  him.  I  had  a  talk  with  him.  I 
had  a  conversation  with  him.  I  could  not  repeat  the 
conversation  exactly.  There  was  not  much  of  any- 
thing said,  only  I  asked  him  how  he  was  feeling  and 
Jiow  he  was  getting  along  and  so  on.  We  talked  a 
few  minutes  like  that.  I  did  not  hear  of  an  accident 
at  that  time,  nor  [100]  did  he  attribute  his  condi- 
tion to  an  accident,  nor  was  anything  then  said  about 
his  wages.  He  was  hard  up  and  he  had  given  me  to 
understand  that  he  was  and  I  spoke  to  Mr.  Stevens 
about  it  and  asked  him  what  he  wanted  to  do  in  re- 
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gard  to  paying  something  to  Merrill  while  he  was  off, 
and  he  said  to  do  what  I  thought  was  right.  I  did  not 
promise  him  on  behalf  of  John  B.  Stevens  &  Com- 
pany to  pay  his  doctors'  bills.  I  did  not  have  any  talk 
with  him  about  the  doctors '  bills.  I  may  have  said  the 
same  thing  to  Mr.  Moore  about  paying  his  wages 
what  I  said  to  Mr.  Stevens. 

The  next  time  I  went  to  his  house  was  when  he  was 
taken  to  the  hospital.  I  saw  Mrs.  Tute  there.  I  did 
not  leave  any  message  with  Mrs.  Tute  to  deliver  to 
Mrs.  Merrill,  nor  did  I  tell  her  to  tell  Mrs.  Merrill 
not  to  worry,  that  the  company  would  pay  Mr.  Mer- 
rill 's  wages  the  same  as  others  that  got  hurt.  I  said 
nothing  like  that.  I  did  not  know  that  I  spoke  to 
Mrs.  Tute.  I  did  not  know  her  at  the  time.  I  had 
no  authority  to  represent  Mr.  Stevens  in  the  matter 
of  promising  to  pay  Merrill 's  doctor  bills  or  time  or 
anything  else.  Mr.  Stevens'  men  have  always  been 
taken  care  of  when  they  were  sick  or  incapacitated. 
I  did  not  treat  Merrill  any  different  than  I  have 
treated  others  under  the  same  circumstances. 

I  had  no  talk  with  Mrs.  Merrill  at  the  time  Mer- 
rill was  taken  to  the  hospital.  I  may  have  spoke  a 
passing  word  to  her,  but  no  conversation  that  I  re- 
member of. 

Neither  Mr.  or  Mrs.  Merrill,  at  any  time,  claimed 
to  me  that  Merrill  met  with  an  accident  in  Mr.  Stev- 
ens' employ  and  that  he  was  sick  on  account  of  it,  nor 
did  I  ever  tell  Mr.  Stevens  or  Mr.  Moore  that  Mer- 
rill sustained  an  accident  at  the  warehouse. 

I  went  to  the  hospital  to  see  Merrill.    I  did  not  ask 
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[101]     him  to  not  bring  any  suit  against  John    B. 
Stevens  &  Company  about   the   accident.     Had  no 
talk  with  him  about  a  suit.     I  did  not  know  he  was 
going  to  bring  suit. 

I  read  the  summons  and  complaint  in  Merrill's 
case  and  talked  to  Mr.  Moore  about  it  and  we  began 
to  look  it  up  to  see  if  there  had  been  any  accident.  I 
had  never  heard  of  an  accident  up  to  that  time. 

I  examined  the  hopper.  The  hopper  had  been  al- 
tered at  the  time  the  summons  and  complaint  was 
served.  It  was  simply  a  change  in  the  cover  on  the 
hopper.  The  hopper  was  built  first  for  a  certain 
car.  We  found  afterwards  that  it  did  not  work  ex- 
cept on  one  certain  sized  car  and  we  decided  to  make 
the  change.  I  had  figured  on  that  a  long  time  before 
and  had  engaged  the  millwright  to  do  the  work  on  it, 
but  they  were  busy  at  that  time  and  I  could  not  get 
them  when  I  wanted  them.  They  came  as  soon  as 
they  finished  the  job  they  were  working  on. 

I  think  the  changes  were  made  before  the  summons 
and  complaint  were  served. 

When  I  read  the  summons  and  complaint  I  went 
to  see  if  I  could  find  any  broken  planks  that  had  been 
taken  from  the  hopper,  but  there  were  no  broken 
ones.  I  found  the  very  plank  and  post  that  Merrill 
claimed  were  broken.  I  took  them  into  the  office 
and  put  them  behind  the  safe  and  they  were  burned 
up  in  the  fire  about  November  30th.  The  fire  burned 
up  everything.  I  recovered  and  preserved  those 
planks  shortly  after  the  summons  and  complaint 
came  into  the  hands  of  the  company. 
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At  the  time  the  summons  and  complaint  were 
served  none  of  the  men  had  left  oui'  employ  who  were 
there  in  July,  1909,  that  summer,  except  probably 
one  or  two  of  them,  who  were  working  in  town.  The 
following  were  still  there :  Frank  King,  O.  J.  Jenks, 
C.  D.  Jenks,  George  Carlton,  Jas.  H.  McCrary,  John 
Martin,  [102]  William  Martin,  J.  K.  Hall,  John 
Velebir  and  George  Brady. 

These  men  all  testified  on  the  trial  of  the  Merrill 
case  in  the  Superior  Court. 

That  thereupon  the  attorney  for  the  plaintiff  asked 
the  following  question : 

Q.  Now,  calling  your  attention  to  one  Oren  Bu- 
sard,  was  he  still  around  town  at  the  time  this  notice 
was  received  from  Fitch  &  Jacobs  and  notice  given  to 
the  insurance  company? 

That  thereupon  the  attorney  for  the  defendant 
made  the  following  objection: 

Mr.  HOLT. — Wait  a  moment.  If  your  Honor 
please,  I  did  not  interpose  an  objection  prior  to  this 
time  to  this  testimony,  but  I  presume  that  the  intent 
and  purpose  of  it  is  perfectly  plain,  and  I  think  it  is 
irrelevant  and  iromaterial  for  any  purpose,  to  any  of 
the  issues  in  this  case,  it  being  my  contention  that  it 
does  not  make  any  difference. 

That  thereupon  the  objection  was  overruled  by  the 
Court  and  an  exception  was  allowed. 

A.  I  am  not  sure  where  Oren  Busard  was  at  the 
time.  He  was  here  shortly  afterwards,  but  he  may 
have  been  working  there  at  the  time,  but  he  was 
either  working  for  John  B.  Stevens  &  Company  or 
working  around  town. 
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The  men  I  have  mentioned  constituted  all  the  wit- 
nesses in  the  Merrill  case  except  the  doctors  and  ex- 
cepting Busard.  The  witnesses  I  mentioned  were 
the  witnesses  in  the  Merrill  action,  except  Busard. 
I  am  a  little  dark  in  regard  to  Busard.  I  would  like 
to  explain  if  you  will  allow  me.  Busard  was  with  us 
and  w^orked  with  us  some  time  about  the  time  this 
[103]  summons  and  complaint  was  served,  but  he 
was  not  a  witness  for  us. 

He  disappeared  before  the  suit  was  tried. 

Mr.  Merrill  told  me  that  he  had  fell  and  hurt  his 
side.  Tliis  was  either  the  14th  or  15th  of  June,  1909. 
That  is  all  I  know  about  it.  I  never  heard  anything 
more  about  it  after  that.  He  did  not  say  any  board 
had  broken  on  the  hopper.  He  did  not  tell  me  when 
he  had  slipped  and  fallen.  He  just  happened  to  tell 
me  as  he  met  me  in  the  warehouse. 

At  the  time  I  took  up  the  investigation  with  Mr. 
Moore,  when  the  complaint  was  served,  I  told  him 
what  Mr.  Merrill  had  told  me  of  having  fallen  or 
slipped  and  hurting  his  side. 

That  thereupon  the  witness  was  excused  tem- 
porarily. 

[Testimony  of  James  A.  Bradley,  for  Plaintiff  (in 

Rebuttal).] 

That  thereupon  JAMES  A.  BRADLEY  was  sworn 
and  testified  in  behalf  of  the  plaintiff  as  follows : 

Direct  Examination. 
(By  Mr.  da  PON'TE.) 

Tacoma  Day  at  the  Seattle  Exposition  was  July 
16,  1909,  and  this  was  conceded. 
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That  thereupon  H.  C.  COMSTOCK  was  recaUed 
for  further  examination  and  testified  as  follows: 

Cross-examination. 
(By  Mr.  HOLT.) 

I  last  saw  Busard  between  the  time  the  summons 
and  complaint  were  served  and  the  time  of  the  trial. 
He  was  working  at  the  warehouse. 

Mr.  Hamm  did  not  come  over  and  consult  with  me 
about  the  accident  to  Merrill  to  Merrill  or  at  any- 
other  time.     I  know  him  but  I  did  not  talk  to  him. 

I  did  not  tell  Mrs.  Tute  what  she  said.  I  never 
heard  about  Merrill  being  hurt  except  some  time  in 
June,  when  he  told  me  that  he  had  slipped  and  fallen. 
I  swear  positively  to  that.  [104]  I  testified  as  a 
witness  in  the  case  of  Merrill  against  John  B.  Stevens 
&  Company.     I  was  one  of  the  chief  witnesses. 

That  hopper  was  boarded  up  on  two  sides.  It  had 
a  cover  over  it.  The  side  next  to  the  car  was  open, 
except  for  the  machinery  that  was  in  it.  The  side 
next  to  the  platform  butted  up  against  the  platform. 
There  were  two  posts  next  to  the  platform,  two  posts 
next  to  the  car.  These  posts  supported  the  frame- 
work for  the  hopper.  The  hopper  was  boarded  up 
with  boards  on  each  side.  Mr.  Merrill  testified  that 
he  stepped  on  the  edge  of  the  top  board  on  the  north 
side  in  an  effort  to  step  to  the  door  of  the  car  and  that 
the  board  being  insufficiently  nailed,  broke  off  with 
him  and  let  him  down  on  his  side.  That  is  what  he 
testified  to,  I  heard  him. 
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The  posts  of  the  hopper  were  all  moved  when  the 
hopper  was  altered.  When  the  hopper  was  altered 
all  the  plank  on  both  sides  were  taken  off  and  some 
of  the  plank  were  put  back  on,  but  some  new  plank 
were  put  back  on  and  the  hopper  was  widened  and 
enlarged. 

After  the  suit  of  Merrill  was  brought  I  went  and 
tried  to  find  the  plank  and  posts  from  the  old  hopper. 
I  found  them  under  the  warehouse  where  they  were 
all  piled.  I  found  the  same  plank.  I  had  not  nailed 
it  back  on.  It  never  went  back  on  and  I  did  not  tes- 
tify on  the  former  trial  that  I  nailed  it  back  on. 

The  posts  were  all  taken  out.  They  have  been  put 
back  in  but  they  were  moved  and  new  posts  were  set 
up  for  the  framework  and  I  think  one  of  the  old  posts 
was  left  inside  of  the  framework. 

I  do  not  think  I  testified  that  they  used  the  board 
which  Merrill  claimed  to  have  broke,  in  constructing 
the  new  hopper.  I  know  that  this  board  had  not  split 
with  Merrill.     [105] 

That  thereupon  the  following  question  was  put  to 
the  witness  by  the  attorney  for  the  defendant : 

Mr.  HOLT. — Q.  (Reading  from  the  testimony  in 
the  other  case.)  "Q.  Did  you  find  the  board?  A. 
We  found  the  board.  They  used  the  north  board 
on  the  new  hopper  they  constructed.  Q.  The  north 
board?  A.  Yes.  Q.  Did  you  find  another  board? 
A.  We  found  another  board."  Did  you  testify  to 
that,  Mr.  Comstock?  Were  you  not  also  asked  this: 
**Q.  Did  you  find  the  top  board,  what  you  conceived 
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to  be  the  top  board?"    And  did  you  not  answer, 

*'Ko,  sir?" 

A.  I  do  not  think  I  did.  I  think  we  found  the  top 
board. 

Q.  I  am  asking  you  whether  you  made  those  an- 
swers on  the  former  trial  of  this  case.  Were  you  not 
then  asked  this  question,  "Q.  You  did  not  find 
that?"  And  did  you  not  answer,  "I  do  not  think 
we  did.  If  I  remember  right  it  was  the  bottom 
board,"  is  that  correct? 

A.  It  must  be  if  it  is  in  the  testimony. 

Q.  And  were  you  not  asked  this,  "And  they  used 
the  middle  board?"  And  did  you  not  answer,  "I 
think  that  was  the  one."  Do  you  remember  about 
that  ?        A.  I  do  not  remember  it  now. 

Q.  And  were  you  not  asked  this,  "You  saved  one 
of  those  boards  until  the  fire  ? ' '  And  did  you  not  an- 
swer, "Yes,  sir"? 

A.  I  think  I  had  some  of  the  boards  until  the  fire. 
I  know  I  had  the  important  ones. 

Q.  Didn't  you  swear  as  I  have  asked  you  here  (in- 
dicating) that  it  was  the  bottom  board  you  foimd, 
and  it  was  the  top  board  broke  off  with  Merrill,  that 
he  stepped  on  the  top  board  of  the  hopper  and  the 
board  broke  off,  and  didn't  you  swear  as  I  have  read 
to  you  that  the  board  you  found  was  the  bottom 
board? 

A.  I  could  not  remember  whether  I  swore  to  that 
or  not.     [106] 

I  do  not  know  whether  my  recollection  is  as  good 
as  it  was  then.     It  has  been  a  long  time  since  I  gave 
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the  evidence.  I  know  I  looked  up  all  the  stuff  and 
knew  when  I  had  at  that  time.  I  knew  what  boards 
I  had  taken  inside  and  what  boards  had  been  used 
on  the  outside.  It  is  very  likely  that  my  testimony 
at  that  time  would  be  more  correct  than  it  is  now. 

I  did  testify  that  the  posts  over  next  to  the  plat- 
form showed  how  many  nail  holes  where  the  top 
plank  was.  I  think  one  of  the  posts  on  the  outside 
was  used  back  again.  That  is  the  post  to  which  the 
plank  was  nailed. 

When  I  spoke  to  Mr.  Stevens  about  Merrill 's  wages 
I  did  not  know  that  Merrill  had  been  hurt  and  did 
not  tell  Mr.  Stevens  so  and  I  did  not  tell  Mrs.  Tute 
that  I  was  sorry  he  got  hurt  and  would  treat  him  as 
I  would  any  other  man  that  got  hurt.  I  had  no  con- 
versation with  Mrs.  Tute  at  all.  I  heard  the  testi- 
mony of  Mr.  and  Mrs.  Merrill  in  which  they  spoke 
of  certain  things.  I  said  about  the  payment  of  wages 
to  him.  That  testimony  is  not  correct.  None  of 
those  conversations  took  place. 

I  heard  about  Merrill  throwing  the  hammer  at 
Johnny  Martin,  who  joshed  him  about  his  accident 
at  the  time  of  the  trial.  I  never  heard  of  it  until 
after  the  summons  and  complaint  was  served.  Mer- 
rill told  me  in  June  that  he  fell  and  hurt  his  side. 
When  I  spoke  to  Mr.  Stevens  about  paying  Merrill's 
ivages  I  asked  him  what  I  should  do  in  regard  to  giv- 
ing him  some  money  on  his  wages,  and  Mr.  Stevens 
told  me  to  use  my  own  judgment  and  give  him  what 
I  thought  was  right.  Do  not  know  whether  this  was 
before  or  after  he  went  to  the  hospital,  but  I  did 
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not  say  anything  to  Merrill  on  the  subject.  The  rea- 
son I  did  not  speak  to  Merrill  after  I  spoke  to  Mr. 
Stevens  is  because  I  never  say  anything  to  any  man 
about  what  I  am  going  to  give  him  when  I  give  it  to 
him  for  charity.  [107]  As  a  matter  of  custom  I  re- 
frain from  letting  him  know  that  I  was  going  to  pay 
part  of  his  wages,  even  when  I  have  authority  from 
Mr.  Stevens  to  do  it. 

I  told  Mr.  Moore  about  what  I  told  Mr.  Stevens 
and  probably  about  the  same  time.  Mr.  Moore 
approved  of  it.  I  do  not  remember  that  I  told  him 
what  it  was  for.  I  do  not  remember  that  I  went  into 
any  details  and  he  followed  my  recomLmendation.  I 
think  Mr.  Merrill's  wages  were  paid  something  like 
three  or  four  weeks.  I  was'  there  when  they  quit 
paying  them.  I  do  not  remember  whether  I  went  to 
Mr.  Stevens  and  Mr.  Moore  and  came  back  and  told 
Mrs.  Merrill  we  would  not  pay  any  more  wages.  I 
remember  she  came  down  there  and  I  went  into  the 
office  and  asked  about  it.  Mr.  Merrill  and  I  were 
friends,  not  in  particular,  not  intimate.  I  had  never 
been  to  Merrill's  house  before. 

The  doctor  did  not  mention  about  intending  to  per- 
form any  operation  when  he  telephoned  to  me,  nor 
did  he  m-ention  anything  about  having  one  of  his 
kidneys  fractured.  He  said  his  reason  for  calling 
me  up  was  that  Merrill  had  como  to  liim  sick  and  he 
told  Merrill  it  would  be  necessary  for  him  to  lay  off 
a  few  days.  He  said  that  Mr.  Merrill  seemed  to 
think  I  could  not  get  along  without  him.  I  said,  "It 
is  foolishness  on  Mr.  Merrill's  part  to  think  that  I 
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cannot  get  along  without  him.  I  do  not  expect  a  man 
to  work  who  is  sick  and  not  able  to  work.  Dr.  Read 
did  not  call  me  up  and  say  that  Merrill  was  there; 
that  he  was  suffering  with  a  fractured  or  broken 
kidney  on  accoimt  of  being  hurt  down  there  at  your 
mill  and  that  it  was  going  to  be  necessary  for  him  to 
liav€  an  operation,  he  thought,  in  a  few  days,  and 
that  if  John  B.  Stevens  &  Company  wanted  to  have 
a  physician  represent  them  at  that  operation  that 
they  could  do  so.  Nothing  of  the  kind  was  said. 
[108] 

I  talked  to  Merrill  the  next  day  at  the  warehouse. 
He  came  into  the  warehouse.  I  do  not  know  by 
which  door  he  left.  I  did  not  see  him  except  when 
he  was  inside  of  the  warehouse.  I  did  not  ask  what 
was  the  matter  with  Merrill.  The  doctor  didn't  tell 
me.  I  never  had  curiosity  enough  to  ask  him  what 
was  the  matter.  I  might  have  asked  how  he  was 
feeling.  Did  not  know  what  was  the  matter.  Did 
not  know  that  he  was  passing  blood  from  his  kidneys 
at  that  time.  Did  not  ask  him  about  these  things 
because  I  do  not  ask  people  what  is  the  matter. 
Sometimes  they  do  not  want  to  tell. 

I  was  at  Merrill's  house  once  before  he  went  to  the 
hospital.  I  do  not  know  what  time  of  day  it  was 
when  I  went  up  to  see  Merrill.  It  was  during  the 
day  time ;  sometime  while  I  was  up  town.  I  simply 
went  up  to  see  him  as  I  would  have  to  see  anybody 
that  was  sick.  I  did  not  have  curiosity  enough  to 
ask  him  what  was  the  matter  with  him.  I  did  not 
think  he  knew.     I  did  not  know  how  he  was  affected. 
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Tii€  doctor  told  me  he  did  not  know  what  was  the 
matter  with  him  when  he  was  talking  to  me  at  my 
house.  He  was  taken  to  the  hospital  in  the  forenoon. 
Do  not  know  whether  he  called  me  up  or  sent  word 
that  he  was  going  and  w^ould  like  to  see  me.  I  talked 
with  him  a  little  when  I  went  up  there.  I  did  not 
say  they  were  going  to  pay  his  wages.  Did  not  ask 
what  was  the  matter. 

Did  not  ask  Merrill  what  the  operation  was  to  be 
for.  I  did  not  ascertain  from  him  what  part  of  him 
was  going  to  be  cut  open  or  why  it  was.  I  knew  he 
was  going  to  the  hospital.  Did  not  know  what  he 
was  going  there  for.  I  did  not  know  he  wa-s  going 
to  be  operated  on.  I  thought  he  w^as  going  there 
because  he  was  sick.  I  just  went  up  to  see  him.  I 
am  under  the  impression  that  he  sent  me  word  that 
he  was  going  to  the  hospital  and  that  he  would  like  to 
see  me  before  he  went,  or  something  [109]  like 
that.  I  cannot  remember  what  we  talked  about.  I 
went  up  there  expecting  to  talk  to  him,  but  when  I 
go  to  see  a  sick  person  I  do  not  talk  very  much  ^\ith 
them  or  stay  very  long.  Joist  to  see  how  they  are 
feeling  and  getting  along.  I  did  not  testify  that  he 
called  me  up  but  that  he  wanted  to  see  me.  I  helped 
put  him  into  the  ambulance.  Did  not  talk  to  him 
about  any  accident  or  wages  or  to  his  wife  about  any 
accident  or  his  wages  or  to  Mrs.  Tute  about  the  acci- 
dent or  his  wages.  The  only  thing  I  did  was  to  look 
on  while  he  was  being  carried  to  the  hospital  and  as- 
sist in  putting  him  into  the  ambulance.  I  do  not 
know  what  he  sent  for  me  for. 
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I  tried  to  get  Busard  and  could  not  find  him. 

When  I  went  to  look  at  the  hopper  and  the  plank 
after  the  summons  and  complaint  were  served  I  had 
not  forgotten  that  the  hopper  had  long  since  been 
altered  and  new  planks  and  new  posts  put  on. 

Q.  You  said,  Mr.  Comstock,  at  the  time  this  sum- 
mons and  complaint  were  served,  that  you  had  a  talk 
with  Mr.  Moore  and  spoke  to  him  about  Mr.  Merrill 
having  fallen  in  June.     Am  I  correct  I        A.  Yes. 

Q.  What  made  you  mention  that  in  connection  with 
the  summons  and  complaint  to  Mr.  Moore?  Did 
you  think  that  was  the  time  he  fell  on  his  side  and 
broke  the  plank  off  the  hopper? 

A.  I  knew  it  was. 

Q.  And  the  plank  was  broken  off  the  hopper, 
wasn't  it?        A.  No,  sir,  it  was  not. 

At  the  time  the  summons  and  complaint  were 
served  and  I  had  the  talk  with  Mr.  Moore,  I  spoke 
to  him  about  Merrill  having  fallen  in  June.  I  men- 
tioned that  in  connection  with  the  summons  and  com- 
plaint because  I  knew  that  that  was  the  time  he  fell 
on  his  side  and  broke  the  plank  off  the  hopper. 

That  was  the  time  he  fell  on  his  side,  but  the  plank 
was  [110]  not  broken  off  the  hopper.  I  swore  in 
Merrill's  case  that  the  plank  had  never  broken  off 
the  hopper  and  that  was  the  point  in  issue  in  that 
case. 

Redirect  Examination. 
(By  Mr.  da  PONTE.) 

The  only  fall  I  ever  heard  about  was  the  one  which 
Merrill  told  me  about.     When  the  summons  and  com- 
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plaint  was  served  was  the  first  knowledge  that  I  had 
that  there  was  any  claim  about  the  hopper  being" 
broke.  The  model  of  the  hopper  [111]  was  made 
for  the  use  of  Mr.  Holt  in  the  trial  of  that  case.  It 
was  reproduced  just  as  it  was  before  the  changes 
and  it  was  produced  in  court. 

I  went  to  look  for  the  boards  which  had  been  taken 
out  of  the  hopper  at  the  time  it  was  altered  and  I 
found  them  under  the  platform  and  they  were  the 
boards  that  were  burned  up  in  the  fire. 

R  ecross-examination. 
(By  Mr.  HOLT.) 

I  found  part  of  the  boards  that  had  been  taken 
from  the  hopper  when  it  was  repaired.  I  found  aU 
that  had  not  been  put  back.  There  were  certain 
marks  on  the  boards  by  which  I  knew  them.  I  do 
not  know  why  they  were  saved.  I  knew  the  boards^ 
The  hopper  was  a  correct  model. 

Witness  excused. 

Thereupon  Mr.  da  Ponte,  attorney  for  the  plaintiff ^ 
made  the  following  offer  and  the  following  proceed- 
ings were  had : 

The  answer  to  plaintiff's  amended  complaint  was 
thereupon  offered  in  evidence  as  Plaintiff's  Exhibit 
4.     The  said  answer  was  in  the  f  ollovmig  language : 

[Plaintiff's  Exhibit  No.  4r— Answer.] 

"Comes  now  the  defendant  in  the  above-entitled 
action  and  for  its  amended  answer  to  the  complaint 
of  the  plaintiff  therein: 

I. 

Answering  paragraph  III  of  said  complaint,  de- 
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fendant  denies  that  the  injury,  or  the  accident,  re- 
ferred to  in  paragraph  III  of  said  complaint,  was 
covered  by  the  policy  of  insurance  therein  referred 
to.  Defendant  admits  that  payment  of  the  judg- 
ment, referred  to  in  said  paragraph,  to  the  extent  of 
Five  Thousand  Dollars  was  demanded  from  it  and 
that  [112]  it  wholly  failed  and  refused  to  pay  the 
same  or  any  part  thereof ;  but  it  denies  that  its  fail- 
ure and  refusal  to  pay  the  same,  or  any  part  thereof, 
was  in  violation  or  disregard  of  the  undertaking  re- 
ferred to  and  set  forth  in  the  same  complaint,  and 
as  to  the  other  allegations  in  said  paragraph  con- 
tained, defendant  denies  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief  as  to  the  truth 
of  them  and  each  of  them,  except  it  admits  that  on 
or  about  the  15th  day  of  June,  1909,  the  I.  B.  Merrill, 
referred  to  in  said  paragraph,  sustained  an  injury 
due  to  an  accident; 

AND  FOR  A  FURTHER  ANSWER  TO  PLAIN- 
TIFF'S  COMPLAINT  AND  AS  A  FIRST  AF- 
FIRMATIVE DEFENSE  THERETO,  defendant 

alleges: 

III. 
Defendant  alleges  that  the  accident  and  injury  to 
I.  B.  Merrill,  referred  to  in  plaintiff's  complaint,  oc- 
curred on  or  about  the  15th  day  of  Jime,  1909,  and 
that  the  said  plaintiff,  through  its  officers  and  agents, 
knew  of  the  said  accident  at  the  time  it  occurred  and 
knew  that  the  said  I.  B.  Merrill  had  been  injured 
thereby,  but  that  the  said  plaintiff,  in  violation  of 
the  terms  and  conditions  of  the  said  policy,  failed  to 
give  to  this  defendant,  or  to  any   of  its  officers  or 
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agents,  or  to  its  manager  for  the  United  States,  or 
to  its  duly  authorized  representative  for  the  locality 
in  which  the  said  policy  was  issued,  any  notice 
thereof,  in  writing  or  otherwise  until  about  the  25th 
day  of  October,  1909,  and  at,  or  within  a  few  days 
of  the  time  of  the  commencement  of  the  action  of 
Merrill  vs.  Stevens  &  Co.,  referred  to  in  plaintiff's 
complaint ; 

AND  FOR  A  FURTHER  ANSWER  TO  PLAIN- 
TIFF'S  COMPLAINT,  AND  AS  A  SECOND  AF- 
FIRMATIVE DEFENSE  THERETO,  defendant 
alleges : 

I. 

That,  at  the  time  of  the  accident  to  I.  B.  Merrill, 
referred  to  in  plaintiff's  complaint,  the  plaintiff, 
through  [113]  its  officers  and  agents,  well  knew 
that  the  accident  had  happened  and  knew  of  the  na- 
ture and  character  of  the  injuries  sustained  by  the 
said  Merrill;  that  the  said  accident  occurred  in  the 
month  of  June,  1909,  but  that,  notwithstanding  this 
knowledge  on  the  part  of  the  plaintiff,  it  gave  to  the 
defendant  no  notice  of  the  happening  of  the  said 
accident,  and  this  defendant  had  no  knowledge  or 
information  thereof,  until  after  the  commencement 
of  the  action  by  the  said  Merrill  against  said  plain- 
tiff, referred  to  in  plaintiff's  complaint,  which  was 
on   or  about  the  25th  day  of  October,  1909." 

Thereupon  John  B.  Stevens  was  recalled  by  the 
plaintiff  for  further  examination  and  testified  that 
when  he  met  Merrill  on  the  bridge  he  was  on  foot. 

That  thereupon  the  defendant,  to  maintain  its 
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case,  introduced  the  following  evidence  and  the  fol- 
lowing proceedings  were  had: 

[Testimony  of  Mr.  da  Ponte,  for  Defendant  (in 

Surrebuttal) .] 
Mr.  HOLT.— I  will  call  Mr.  da  Ponte  to  the  stand. 

Direct  Examination. 
(By  Mr.  HOLT.) 

Q.  I  hand  you,  Mr.  da  Ponte,  the  original  com- 
plaint in  the  case  of  John  B.  Stevens  &  Company  ver- 
sus Frankfort  Marine,  Plate  Glass  Insurance  Com- 
pany, which  you  will  recognize  as  this  case  ? 
A.  (Examining.)  Yes,  sir,  this  is  it. 
It  was  thereupon  admitted  in  evidence  as  Defend- 
ant's Exhibit  *'A,"  and  is  in  the  following  words  and 
figures,  to  wit: 

[Defendant's  Exhibit  *' A"— Complaint] 
"The  complaint  of  the  plaintiff  for  cause  of  action 
against  the  defendant  alleges: 

I. 
That  plaintiff  is  a  corporation  organized  under  the 
laws  of  the  State  of  Washington,  and  has  complied 
with  all  of  the  laws  of  said  State  and  has  a  license 
and  permit  to  do  business  [114]  therein.  That 
defendant  is  a  corporation  organized  with  power  and 
authority  to  do  an  insurance  and  indemnity  business, 
and  to  issue  policies  or  undertakings  to  indemnify 
employers  from  damages  on  account  of  personal  in- 
juries received  by  their  employees,  in  consideration 
of  the  premium  paid  therefor. 

II. 
That  on  or  about  the  17th  day  of  November,  1908, 
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in  eonsideration  of  a  premium  of  $73.00  paid  by 
plaintiff,  defendant  executed  and  delivered  to  plain- 
tiff a  certain  contract  of  insurance  or  indemnity, 
wherein  and  whereby  defendant  agreed  and  bound 
itself  to  indemnify  plaintiff  against  loss  arising  from 
legal  liability  for  damages  on  account  of  bodily  in- 
jury or  death  suffered  by  any  employee  of  plaintiff 
resulting  from  any  and  eveiy  accident  of  whatsoever 
nature  or  cause  happening  in,  ux>on  or  about  the 
premises  and  in  the  business  of  plaintiff,  not  to  ex- 
ceed, however,  the  sum  of  $5,000.00  for  injury  or 
death  to  any  one  employee,  for  the  full  period  of  one 
year  from  date  of  said  policy,  to  wit :  for  the  period 
of  one  year  commencing  the  17th  day  of  November, 
1908,  and  ending  the  17th  day  of  November,  1909. 

III. 
That  on  or  about  the  15th  day  of  June,  1909,  and 
while  said  policy  was  in  full  force  and  effect,  one  I.  B. 
Merrill,  an  employee  of  plaintiff,  sustained  an  injury 
due  to  an  accident,  the  same  being  within  the  terms 
and  covered  by  said  policy,  and  thereafter,  to  wit,  in 
the  month  of  October,  1909,  said  I.  B.  Merrill  com- 
menced an  action  at  law  against  plaintiff  in  the  Supe- 
rior Court  of  the  State  of  Washington  in  and  for 
Pierce  County,  seeking  to  recover  damages  for  bodily 
injuries  received  in  said  accident;  and  thereafter 
su-ch  proceedings  were  had  in  said  cause  that  a  ver- 
dict and  judgment  were  rendered  in  favor  of  said 
I.  B.  Men-ill  and  against  plaintiff  in  the  sum  of  more 
[115]  than  $6,000.00,  which  said  judgment  was  af- 
firmed by  the  Supreme  Coui-t  of  the  State  of  Wash- 
ington, but  defendant,  although  requested  to  pay  said 
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judgment  to  the  extent  of  the  sum'  of  $5,000,  wholly 
failed  and  refused  to  pay  the  same,  or  any  part 
thereof,  in  violation  and  disregard  of  its  aforesaid 
undertaking,  and  thereupon,  to  wit :  on  or  about  the 
1st  day  of  January,  1911,  plaintiff  was  forced  to  and 
did  pay  off  and  discharge  said  judgment  by  paying 
to  said  I.  B.  Merrill  the  full  amount  thereof,  together 
with  costs. 

IV. 

That  it  is  further  provided  in  and  by  said  policy 
that  in  case  of  legal  proceedings  to  enforce  a  claim 
against  plaintiff  covered  thereby,  that  defendant 
would,  at  its  own  cost,  undertake  the  defense  of  the 
same,  but  notwithstanding  its  agreement  so  to  do,  and. 
notwithstanding  that  plaintiff  gave  immediate  notice 
of  the  commencement  of  said  action  and  requested 
defendant  to  undertake  the  defense  of  the  same,  de- 
fendant, in  violation  of  its  said  contract,  failed  and 
refused  so  to  do,  and  plaintiff  was  forced  to  and  did 
defend  said  action  at  its  own  expense,  and  expended 
as  necessary  costs  and  attorney's  fees  therein,  in- 
cluding costs  recovered  by  I.  B.  Merrill,  plaintiff 
therein,  and  interest  on  the  said  judgment  pending 
appeal,  the  sum  of  $1,072.95,  which  plaintiff  paid  off 
and  discharged  upon  the  affirmance  of  the  said  judg- 
ment by  the  Supreme  Court,  as  aforesaid. 

V. 

Plaintiff  further  alleges  that  it  duly  performed 
each  and  all  of  the  matters  and  things,  and  complied 
with  all  the  conditions  of  said  contract  of  insurance, 
as  provided  in  said  policy,  which  were  incumbent 
upon  it,  but  the  defendant  breached  the  same  and  re- 
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pudiated  all  liability  upon  its  part,  and  still  contin- 
ues [116]  so  to  do  and  refuses  to  reimburse  plain- 
tiff for  the  said  sums  so  paid  by  it,  or  any  part 
thereof,  and  the  same  is  still  due  and  unpaid. 

Wherefore  plaintiff  prays  for  judgment  against 
defendant  in  the  sum  of  $6,072.95,  and  for  legal  in- 
terest and  costs. ' ' 

Q.  Is  it  not  true,  Mr.  da  Ponte,  that  it  was  alleged 
in  that  complaint  that  the  accident  to  Merrill  oc- 
curred about  the  15th  day  of  June,  1909  % 

A.  Yes,  it  is  so  stated. 

Q.  Now,  afterwards,  Mr.  da  Pont^,  an  amended 
complaint  was  filed  by  you  ?        A.  I  think  so,  yes. 

Q.  I  now  exhibit  to  you  the  original  of  the  amended 
complaint  on  file  in  the  case. 

A.  (Examining.)     Yes. 

Q.  I  will  ask  you  if  it  is  not  true  that  in  the  sec- 
ond line  of  paragraph  4'  of  that  complaint  the  words 
**0n,  to  wit,  July  19th,  1909"  are  not  interlined? 

A.  Yes,  ,sir,  that  being  the  only  date  stated. 

Q.  Now,  is  it  not  a  fact  that  that  interlineation 
was  made  by  you  after  this  complaint  was  filed  under 
an  oral  stipulation  or  agreement  that  it  might  be 
made  without  the  filing  of  a  new  pleading,  for  the 
purpose  of  convenience. 

A.  I  could  not  say,  Mr.  Holt. 

Q.  Now,  refresh  your  recollection  a  little,  Mr. 
da  Ponte. 

A.  If  you  are  willing  to  say  so,  I  am  willing  to 
admit  it. 

Q.  I  am  not  on  the  witness-stand.    You  excluded 
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me,  you  know.        A.  I  cannot  tell. 

Q.  It  looks  very  mncli  tliat  way. 

A.  The  allegation  without  the  interlineation  was 
*'That  while  said  policy  was  in  full  force  and  effect 
on  I.  B.  Merrill  employed  [117]  by  the  plaintiff 
was  injured,"  and  then  the  interlineation  fixed  the 
date,  *'0n,  to  wit,  July  19th,  1909." 

Q.  Don't  you  recall  that  instead  of  filing  a  new 
pleading,  rewriting  the  whole  pleading,  you  asked 
consent  to  write  it  in  with  a  pen  ? 

A.  I  cannot  remember  it,  but  won't  say  it  is  not 
true.  If  you  say  so,  I  am  willing  to  admit  it.  I 
won't  question  it  if  you  say  so. 

Q.  It  is  true  that  your  original  complaint  reads 
that  the  accident  occurred  in  June  15th  1 

A.  Yes,  sir. 

Q.  Is  it  not  true  that  you  filed  an  amended  com- 
plaint then  and  did  not  say  when  it  took  place,  except 
as  fixed  by  the  interlineation  ? 

A.  Yes,  sir.     That  is  true. 

Q.  Now,  see  if  you  cannot  refresh  your  recollection 
about  that. 

A.  I  told  you  if  you  say  so  I  would  concede  it,  but 
I  cannot  testify  to  something  I  cannot  remember.  If 
you  ask  me  if  I  remember  I  cannot  tell  you.  If  you 
push  me  to  it,  I  will  concede  it. 

Q.  No,  I  do  not  want  that. 

A.  Well,  then,  that  is  all  I  can  do  for  you. 

Q.  I  will  show  you  now  the  reply  of  John  B.  Ste- 
vens in  this  case  and  I  will  ask  you  to  look  at  it  and 
see  if  it  is  not  the  reply  to  the  answer  to  the  amended! 
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complaint.     This  paper  I  have  handed  to  you  is  the 

paper  I  have  indicated.        A.  Yes,  sir. 

It  was  thereupon  admitted  as  Defendant's  Exhibit 
*^B,"  and'  is  in  the  following  language: 

[Defendant's  Exhibit  "B"— Reply.] 

Oomes  now  the  plaintiff  and  makes  reply  to  de- 
fendant's answer  to  plaintiff's  amended  complaint  as 

foUows:     [118] 

I. 

Replying  to  paragraph  "II''  of  said  answer  plain- 
tiff alleges  that  in  said  original  action  of  I.  B.  Mer- 
rill vs.  John  B.  Stevens  &  Company  it  is  alleged  in 
plaintiff's  complaint  that  said  accident  for  which  said 
suit  was  brought  happened  on  the  19th  day  of  July, 
1909,  as  appears  from  the  complaint  therein  attached 
to  plaintiff's  amended  complaint,  and  said  allegation 
was  put  in  issue  by  the  answer  filed  therein,  as  ap- 
pears from  said  answer,  a  copy  whereof  is  hereto 
attached,  marked  Ex.  "A."  That  one  of  the  issues 
tried  and  detennined  in  said  cause  and  found  and 
passed  upon  as  a  basis  for  the  judgment  rendered  in 
said  suit  of  I.  B.  Merrill  vs.  John  B.  Stevens  &  Co. 
was  whether  said  accident  occurred  on  the  19th  day 
of  July,  1909,  or  on  or  about  the  15th  day  of  June, 
1909,  and  said  issue  was  determined  against  this 
plaintiff,  defendant  in  said  suit  of  I.  B.  Merrill, 
and  it  was  adjudicated  that  said  accident  happened 
on  said  19th  day  of  July,  1909,  and  said  finding  and 
judgment  is  conclusive  on  the  parties  hereto,  and 
plaintiff  now  pleads  the  same  as  res  adjudicata  of 
the  issue  now  sought  to  be  raised  by  defendant  as 
to  the  date  of  said  accident. 


vs.  John  B.  Stevens  &  Company.  125 

II. 

Replying  to  defendant's  first  affirmative  defense, 
plaintiff  admits  that  the  policy  was  issued  in  the 
State  of  Washington,  but  as  to  the  allegation  that 
said  accident  happened  on  or  about  the  15th  day  of 
June,  1909,  plaintiff  here  adopts  the  plea  of  res 
ad  judicata  stated  in  paragraph  "I"  of  this  reply. 
Plaintiff  denies  that  it  knew  of  the  injury  or  accident 
to  the  said  I.  B.  Merrill  on  or  about  the  15th  day 
of  June,  1909,  or  at  any  time  prior  to  the  14th  day  of 
October,  1909,  but  admits  that  it  gave  no  notice  of 
said  accident  prior  to  said  19th  day  of  October,  1909, 
and  alleges  that  it  had  no  notice  or  knowledge  what- 
ever [119]  of  the  accident  or  injury  to  the  said  I. 
B.  Merrill  until  the  19th  or  20th  day  of  October, 
1909,  and  immediately  upon  learning  thereof,  and  on 
the  said  19th  or  20th  day  of  October,  1909,  it  gave 
due  notice  to  defendant's  duly  authorized  represen- 
tative for  the  locality  in  which  said  contract  was 
issued  in  writing,  and  defendant  never  at  any  time 
made  objection  to  the  form  or  sufficiency  of  said 
notice,  except  only  that  defendant  pretended  that 
same  was  not  given  in  time,  as  required  by  the  terms 
of  said  contract  of  insurance,  and  plaintiff  admits 
that  defendant  declined  to  admit  liability  for  said 
accident  giving  as  reasons  therefor  failure  of  plain- 
tiff to  give  immediate  notice  of  said  accident,  as  re- 
quired by  said  contract.  And  for  further  reply  to 
said  first  affirmative  defense  plaintiff  alleges  that 
said  policy  provided  "that  upon  the  occurrence  of 
an  accident  .  .  .  the  insured  shall  immediately, 
and  at  the  latest  within  ten  days  .  .  .  give  notice  in 
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writing  of  such  accident,"  etc.,  and  it  was  impossible 
for  plaintiff  to  comply  therewith  for  the  reason  that 
it  had  no  knowledge  of  said  accident  until  long  after 
the  time  said  provision  required  notice  to  be  given 
thereof. 

III. 

Replying  to  defendant's  second  affirmative  de- 
fense, plaintiff  here  adopts  the  reply  to  defendant's 
first  affirmative  defense  stated  in  paragraph  "II"  of 
this  reply.  And  further  replying  thereto  plaintiff 
denies  that  by  reason  of  its  failure  to  give  notice  and 
investigate  the  accident,  the  evidence  became  de- 
stroyed and  the  witnesses  scattered,  and  by  reason 
of  certain  alterations  made  in  the  structure  at  which 
the  accident  occurred,  it  was  no  longer  possible  to 
defend  said  action.  But  plaintiff  admits  that  there 
was  an  alteration  made  in  said  structure,  but  alleges 
that  the  same  was  slight  and  immaterial  [  1 20]  and 
in  no  way  prejudicial  to  the  defense  of  said  case, 
and  said  alteration  was  made  prior  to  the  time  that 
plaintiff  knew  of  said  accident  or  that  said  structure 
was  claimed  by  said  I.  B.  Merrill  to  have  been  respon- 
sible therefor  or  connected  therewith  in  any  way. 
And  plaintiff  alleges  that  said  structure  was  totally 
destroyed  by  fire  without  its  fault  long  prior  to  the 
time  said  suit  of  Merrill  was  or  could  have  been  tried, 
and  in  any  event  could  not  have  been  available  for 
use  as  evidence  therein. 

Wherefore  plaintiff  prays  as  in  its  complaint. 

EXHIBIT  ''A." 
Comes  now  the  defendant  in  the  above-entitled  ac- 
tion, and  in  answer  to  plaintiff's  complaint  therein; 
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I. 

Defendant  admits  that  at  the  time  referred  to  in 
paragraph  numbered  2  of  plaintiff's  complaint,  he, 
the  said  plaintiff,  had  been  and  was  in  the  employ 
of  this  defendant  running  certain  machines  situate 
in  its  warehouse,  but  it  alleges  in  this  connection  that 
the  running  of  the  said  machines  was  only  one  of  the 
duties  which  plaintiff  was  employed  to  perform,  and 
that  among  his  duties  was  that  of  assisting  in  the 
unloading  of  grain  from  the  cars  to  the  elevators  in 
defendant's  warehouse. 

II. 

Defendant  denies  each  and  every  the  allegations 
contained  in  paragraph  numbered  4  of  said  com- 
plaint, except  it  admits  that  the  plaintiff  moved  the 
lever  shutting  off  the  supply  of  grain  from  the  hop- 
per to  the  screw. 

III. 

Defendant  denies  each  and  every  the  allegations 
contained  in  paragraphs  numbered  3,  5,  6,  7  and  8,  in 
said  complaint  contained.     [121] 

IV. 

Answering  paragraph  IX  of  said  complaint,  de- 
fendant denies  that  the  plaintiff  sustained  great  or 
permanent  or  any  injuries  by  reason  of  the  careless 
or  negligent  manner  in  which  the  framework  around 
the  hopper  referred  to  in  said  paragraph  was  con- 
structed, or  by  reason  of  the  said  framework  break- 
ing or  giving  way  with  plaintiff ;  and  as  to  the  other 
allegations  in  the  said  paragraph  numbered  IX  con- 
tained, defendant  denies  any  knowledge  or  informa- 
tion thereof  sufficient    to    form  a  belief   as  to  the 
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truth  of  them  and  each  of  them. 

V. 

Defendant  denies  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  and  each  of  them,  contained  in  para- 
graphs numbered  10  and  11  of  said  complaint,  except 
it  admits  that  plaintiff  was  earning  about  eighteen 
dollars  ($18)  per  week  at  the  time  therein  referred 
to. 

V. 

Defendant  denies  the  allegations  and  each  of  them, 
contained  in  paragraph  numbered  12  of  said  com- 
plaint. 

AND  FOR  FURTHER  ANSWER  to  plaintiff^s 
complaint,  and  as  a  first  affirmative  defense  thereto, 
defendant  alleges: 

That  the  risks  and  dangers  of  performing  the  work 
which  plaintiff  was  performing  at  the  time  of  his 
alleged  injury,  in  the  manner  in  which  he  was  then 
performing  the  same,  were  open,  patent  and  obvious 
to  plaintiff,  and  were  all  well  known  to  him,  or  in 
the  exercise  of  ordinary  prudence  and  care  should 
have  been  known  to  him. 

And  for  further  answer  to  plaintiff's  complaint 
and  as  a  second  affirmative  defense  thereto,  defend- 
ant alleges : 

That  at  the  time  of  the  alleged  injuries  to  plaintiff 
referred  to  in  his  complaint,  as  was  well  known  to 
the  said  [122]  plaintiff,  there  was  a  safe  way  in 
which  he  might  have  performed  the  work  in  which 
he  was  engaged,  as  well  as  an  unsafe  way,  but  that 
when  the  said  knowledge,  the  said  plaintiff  volun- 
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tarily  elected  to  perforin  the  said  work  in  the  unsafe 
way,  and  while  so  doing  he  was  injured  and  the  in- 
juries so  received  by  him  are  the  same  injuries 
referred  to  in  his  complaint. 

And  for  further  answer  to  plaintiff's  complaint, 
and  as  a  third  affirmative  defense  thereto,  defendant 
alleges : 

That  the  said  plaintiff  at  the  time  of  his  alleged 
injury  negligently,  carelessly  and  unnecessarily 
placed  himself  in  a  dangerous  position  where  he  was 
likely  to  slip  and  fall,  and  while  in  the  said  position 
he  did  slip  and  fall,  and  was  thereby  injured,  and 
the  injury  so  received  is  the  same  pretended  injury 
referred  to  in  his  complaint. 

And  now  having  fully  answered  defendant  prays 
to  be  hence  dismissed  with  its  costs  and  disburse- 
ments in  its  behalf  expended. 

(Signed)  HUDSON  &  HOLT, 

Attorneys  for  Defendant. 

The  WITNESS.— It  is  the  reply  to  your  last  an- 
swer but  one. 

Q.  It  is  the  reply  to  the  answer  to  your  amended 
complaint.        A.  I  think  not. 

Q.  One  is  by  interlineation  and  one  is  by  the  filing 
of  a  new  pleading? 

A,  We  will  concede  that  that  date  was  an  amend- 
ment. The  reply  is  sworn  to  by  Mr.  Stevens  and 
signed  by  me. 

Q.  I  will  ask  you  if  it  is  not  stated  in  this  that 
''Plaintiff  denies  that  it  knew  of  the  injuries  or 
accident  to  the  said  I.  B.  Merrill  on  or  about  the  15th 
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day  of  June,  1909,  or  at  any  time  prior  to  the  14tli 

day  of  October,  1909."        A.  No,  sir. 

Q.  That  is  not  alleged  here?     [123] 

A.  October  19th,  it  is  intended  to  be  October  19th. 

Q.  And  is  it  not  alleged  also  as  a  plea  of  res  ad- 
judicata  that  it  was  settled  and  determined  in  the 
case  of  Merrill  against  Stevens  that  this  accident 
occurred  on  the  19th  day  of  July,  1909? 

A.  I  do  not  know  what  is  there.  That  is  my  con- 
tention. You  have  got  the  Reply.  I  want  to  make 
a  statement  in  connection  with  this. 

When  I  took  charge  of  the  case  I  brought  suit  for 
Mr.  Stevens  and  of  course  I  knew  nothing  of  the 
facts.  I  got  hold  of  such  records  as  I  could  find.  I 
do  not  know  that  I  got  them  all,  and  I  saw  in  con- 
nection with  the  papers  that  there  was  some  conten- 
tion made  in  the  Stevens  case  that  the  accident  hap- 
pened on  the  15th  day  of  Jime. 

Mr.  da  PONTE. — At  that  time  it  never  occurred 
to  me  that  the  question  of  when  the  accident  hap- 
pened as  between  July  19th  or  June  15th  would 
have  any  special  bearing  on  the  case  and  I  gave  that 
matter  no  consideration  particularly  as  you  will  see 
the  pleadings  state  that  the  accident  happened  while 
the  policy  was  in  full  force  and  effect,  and  Mr.  Holt 
states  there  was  an  interlineation  which  fixed  the 
date  as  of  July  19th.  I  believe  it  was  not  until  that 
time  that  it  occurred  to  me  that  there  would  ever 
be  a  serious  contention  in  the  case  as  to  when  the 
accident  happened.  After  Mr.  Holt  took  his  posi- 
tion denying  it  happened  on  July  19th  and  alleged 
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that  it  happened  on  June  14th  or  15th,  I  made  that 
Eeply,  that  in  the  Merrill  case  it  had  been  adjudi- 
cated against  Mr.  Stevens.  It  was  my  idea  and  con- 
tention that  the  matter  had  been  settled  by  the 
Merrill  case  and  that  if  our  contention  had  been  sus- 
tained there  would  have  been  no  judgment — (inter- 
rupted). 

Mr.  HOLT.— I  object  to  that.     [124] 

The  COURT. — You  may  simply  explain  the  ad- 
mission.    That  is  as  far  as  it  can  go. 

Mr.  da  PONTE,— After  Mr.  Holt  filed  his  answer, 
his  last  Answer,  admitting  it  happened  in  July,  I 
withdrew  the  plea  of  res  adjudicata  and  filed  another 
Answer,  or  the  present  Reply  in  the  case. 

Q.  You  say  you  filed  your  original  Complaint  al- 
leging that  this  accident  occurred  in  June.  Taking 
the  contention  of  Mr.  Stevens  in  this  former  case 
that  it  occurred  in  June  as  the  basis  of  your  filing 
your  Complaint  in  this  case, — did  youl 

A.  I  took  that  date.  I  knew  there  was  some  tes- 
timony to  that  effect. 

Q.  And  then  subsequently  you  say  when  I  filed 
an  Answer  you  thought  that  the  time  might  be  ma- 
terial and  in  your  Amended  Complaint  you  put  in 
a  different  date,  July  19th  ? 

Mr.  QUICK. — If  the  Court  please,  I  object  to  that 
as  incompetent  and  immaterial,  not  surrebuttal  or 
anything. 

(Argument.) 

No  ruling. 

Q.  Then  you  filed  a  second  Amended  Complaint 
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and  then  you  left  it  out  altogether? 

A.  I  cannot  say  that  was  left  out  altogether  but 
it  was  dictated. 

Q.  And  then  you  filed  another  Amended  Com- 
plaint and  you  interlined — (interrupted). 

A.  No,  sir. 

Q.  You  changed  it  to  July  19th  9 

A.  To-day  the  date  in  there  is  July  19th. 

(Witness  excused.) 

[Testimony  of  I.  B.  Merrill,  for  Defendant  (Recalled 
in  Surrebuttal) .] 

That  thereupon  I.  B.  MERRILL  w^as  recalled  by 
the  defendant  for  further  examination: 

That  thereupon  the  attorney  for  the  defendant 
asked  him:     [125] 

Q.  You  were  hurt  in  the  month  of  June? 

This  was  objected  to  by  the  attorney  for  the  plain- 
tiff as  not  surrebuttal  and  as  having  been  gone  into 
before. 

The  COURT.— The  objection  is  overruled. 

Thereupon  it  was  conceded  by  the  plaintiff  that 
Merrill  met  with  no  accident  in  the  month  of  June, 
1909. 

Thereupon  the  witness  testified :  I  had  no  conver- 
sation with  Mr.  Comstock  in  the  month  of  June  in 
which  I  told  him  that  I  had  fallen  and  hurt  myself. 
I  never  fell  and  hurt  myself  at  the  warehouse  more 
than  once. 

Q.  I  will  ask  you,  Mr.  Merrill,  whether  you  were 
in  the  office  of  Dr.  Read  at  the  time  that  conversa- 
tion was  taking  place  ? 
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Mr.  da  PONTE.— Wait  a  minute.  The  witness 
testified  that  the  conversation  that  he  heard  occurred 
with  Mr.  Moore  and  he  never  claimed  that  Doctor 
Read  had  any  conversation  with  Mr.  Comstock. 

Mr.  HOLT. — I  made  an  effort  to  read  his  deposi- 
tion in  evidence  on  that  subject,  but  the  Court  ex- 
cluded it. 

The  COURT.— As  the  Court  recalls  your  testi- 
mony, Mr.  Comstock 's  testimony  was  that  Doctor 
Read  called  him  up  at  his  house,  and  that  Dr.  Read's 
testimony,  as  the  Court  recalls  it,  is  that  he  called 
up  John  B.  Stevens  &  Company. 

Mr.  HOLT. — Doctor  Read  said  that  he  could  not 
remember  anything  about  it  and  Mr.  Comstock  tes- 
tified— (interrupted) . 

The  COURT.— That  testimony  was  that  he  did  not 
call  up  John  B.  Stevens  &  Company. 

Mr.  QUICK. — And  the  doctor  testified  that  he 
could  not  remember. 

Mr.  HOLT. — ^Yes.  Now,  that  eliminated  Doctor 
Read  entirely.  Mr.  Comstock  goes  on  the  stand  and 
testified  to  a  conversation  over  the  phone  that  it  was 
at  his  house  between  he  and  Doctor  Read.  I  asked 
him  if  Doctor  Read  did  not  say  to  him  certain  things 
in  that  conversation.  I  now  propose  to  show  by  Mr. 
Merrill  that  [126]  he  was  sitting  in  Doctor 
Read's  office  at  the  time  of  this  conversation  and  that 
he  heard  what  Doctor  Read  said. 

Mr.  da  PONTE.— Now,  unless  he  can  testify  to 
whom  he  said  it — (interrupted). 

Mr.  HOLT. — It  will  be  for  the  jury  to  say  whether 
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two  such  conversations  took  place  between  he  and 

Doctor  Read  on  this  subject. 

The  COURT. — Unless  you  can  show  some  circum- 
stance that  would  justify  the  Court  in  submitting 
the  question  of  whether  he  was  talking  to  Mr.  Com- 
stock  or  not,  the  objection  will  be  sustained. 

Mr.  HOLT. — Mr.  Merrill,  were  you — I  will  ask  you 
the  preliminary  questions  and  then  stop.  Were  you 
in  Doctor  Read's  office  on  the  date  you  consulted 
him  about  your  injury  when  he  had  a  talk  over  the 
telephone  with  reference  to  you?        A.  I  was. 

Q.  Do  you  remember  anything  that  was  said  by 
him  over  the  telephone  to  indicate  to  whom  he  was 
talking? 

Mr.  da  PONTE.— I  object  to  that. 

Objection  overruled. 

A.  Yes,  sir. 

Q.  What  was  it? 

Mr.  QUICK. — I  object  to  that  as  incompetent, 
immaterial  and  hearsay. 

Mr.  HOLT. — I  have  asked  the  witness  if  he  knew 
of  anything  that  occurred  there  that  would  indicate 
with  whom  the  doctor  had  the  conversation. 

The  COURT. — Objection  sustained  as  to  exactly 
what  was  said. 

Mr.  HOLT. — What  was  it  that  indicated  to  you 
with  whom  this  conversation  by  Doctor  Read  was 
being  held? 

Mr.  da  PONTE. — That  calls  for  an  answer,  an 
objection  to  which  has  already  been  sustained.    [127] 
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The  COURT.— You  may  ask  Mm  if  he  called  the 
person  by  name. 

Q.  Mr.  Merrill,  was  anyone's  name  used  by  Doctor 
Read  in  that  conversation? 

Mr.  da  PONTE.— I  object  to  that.  (Objection 
overruled.) 

A.  He  wanted  to  know  who  he  was  talking  to  and 
as  near  as  I  could  understand  it  was  Mr.  Comstock, 
that  was  what  Doctor  Read  said. 

Q.  Did  Doctor  Read  say  who  he  was  talking  to  ? 

A.  Yes,  sir. 

Q.  Do  you  know  whether  he  called  up  John  B. 
Stevens  &  Company?        A.  He  did. 

Q.  How  do  you  know  that*? 

A.  I  do  not  know  only  from  what  he  said. 

Q.  Did  you  hear  the  number  ? 

A.  I  did  not  exactly  know  their  telephone  number. 

Q.  Did  he  say  that  he  was  going  to  call  up  John 
B.  Stevens  &  Company  or  make  any  declarations  on 
that  subject,  or  did  he  make  any  declarations  on  that 
subject  at  about  the  time  he  went  to  the  telephone? 

Mr.  QUICK. — I  object  to  that  as  incompetent. 

The  COURT.— Objection  sustained. 

Mr.  HOLT. — I  will  try  in  every  way — ^if  your 
Honor  has  anything  to  suggest  as  to  what  occurs  to 
your  own  mind  about  the  foundation  to  lay  for  this — 
I  am  going  to  get  it  in  if  I  can,  this  conversation 
of  Doctor  Read  about  which  Mr.  Comstock  testified. 

The  COURT. — Any  part  of  the  conversation  that 
he  heard  that  would  indicate  to  whom  he  was  talking, 
you  may  go  that  far,  and  then  when  you  do  that,  why 
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there  is  nothing  else  in  the  conversation  that  will  be 

permitted. 

Mr.  HOLT. — I  will  endeavor  to  do  that  as  far  as 
I  can. 

Q.  Can  you  remember  what  Doctor  Read  said"? 
[128] 

A.  He  said, — he  asked  who  he  was  talking  to,  who 
was  at  the  phone. 

Q.  You  did  not  hear  the  answer  t 

A.  Doctor  Read  said  he  was  talking  to  Mr.  Corn- 
stock. 

THIRD  EXCEPTION. 

Mr.  QUICK.— I  object  to  that. 

The  COURT.— Not  what  he  said  to  you,  but  what 
he  said  in  the  phone. 

A.  Why,  he  said  I  was  not  able  to  work. 

The  COURT. — Objection  sustained  and  the  jury 
will  disregard  that. 

Mr.  HOLT. — If  your  Honor  please,  Mr.  Comstock 
says  that  he  had  a  conversation  with  Doctor  Read 
at  that  time  in  which  Doctor  Read  said  certain  things 
to  him.  Now,  this  connects  Mr.  Comstock  up  as  the 
man  with  whom  Doctor  Read  was  holding  this  con- 
versation. 

The  COURT.— There  is  too  much  doubt  about  it. 
Exception  allowed. 

Mr.  HOLT. — I  will  have  to  proceed  one  or  two 
questions  further,  if  your  Honor  please. 

FOURTH  EXCEPTION. 
(By  Mr.  HOLT.) 
Q.  What  else,  if  anything,  did  Doctor  Read  say  to 
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this  man  who  was  talking  over  the  phone  at  that 
time? 

Mr.  QUICK. — I  object  to  that  as  incompetent. 

The  COURT. — Objection  sustained.  Exception 
allowed. 

FIFTH  EXCEPTION. 
(By  Mr.  HOLT.) 

Q.  Now,  the  question  I  want  to  ask  now,  under  the 
rule,  will  have  to  be  leading  in  form  because  I  am 
going  to  try  to  put  the  same  one  to  him  that  he  put 
to  Mr.  Comstock.  Did  Doctor  [129]  Read  say 
to  this  person  in  that  conversation  that  you  were 
likely  to  have  to  undergo  an  operation  because  of  the 
injury  to  your  kidneys  or  kidney,  that  you  received, 
and  that  if  they  wanted  a  physician,  if  John  B.  Ste- 
vens &  Company  wanted  a  physician  they  could  have 
one,  or  was  that  the  substance  of  it  ? 

To  which  question  counsel  for  plaintiff  excepted, 
because  it  was  incompetent,  and  the  objection  was 
by  the  Court  sustained  and  exception  allowed. 

That  thereupon  the  witness  Merrill  testified  as 
follows : 

Mr.  Comstock  came  to  my  house  on  his  first  visit 
after  I  was  ill  because  I  had  my  wife  telephone  for 
him  to  come  up. 

SIXTH  EXCEPTION. 

That  thereupon  the  following  questions  were  asked 
the  witness  and  answers  were  made  and  proceedings 
had  in  reference  thereto,  as  follows : 
(By  Mr.  HOLT.) 

Q.  And  did  you,  in  your  testimony — I  wish  you 


138        The  Frankfort  Marine  etc.  Ins.  Co. 

(Testimony  of  I.  B.  Merrill.) 

to  state  to  the  jury  ibriefly  what  was  said  by  you  to 

him  with  reference  to  your  accident  at  that  time. 

Mr.  da  PONTE. — That  has  all  been  gone  into. 

The  COURT.— Objection  sustained. 

Mr.  HOLT. — Now,  if  the  Court  please,  the  situa- 
tion was  this  in  this  case:  I  called  attention  to  it 
at  the  time.  The  plaintiff  made  out  his  case  and 
kept  Mr.  Comstock  off  the  witness-stand,  refrained 
from  using  him,  and  compelled  us  to  put  in  our  tes- 
timony, and  I  took  the  deposition  of  Mr.  Merrill 
which  was  read  without  any  opportunity  to  know 
what  they  were  going  to  prove  by  Mr.  Comstock. 
Now,  we  could  not  ask  questions  that  would  exactly  an- 
ticipate what  Mr.  Comstock  was  going  to  swear  to 
when  they  used  him.  They  held  him  off  the  witness- 
stand  and  they  put  him  in  in  rebuttal,  and  now  I 
want  to  ask  Mr.  Merrill  what  conversation  took  place 
at  the  time  Mr.  Comstock  came  up  in  answer  to 
[130]     his  summons. 

The  COURT. — Ask  leading  questions  to  con- 
tradict anything,  but  do  not  ask  him  to  repeat  con- 
versations. 

Mr.  da  PONTE. — That  is  the  very  thing  we  put 
Mr.  Comstock  on  to  do,  was  to  contradict  these  con- 
versations that  Mr.  Merrill  testified  to. 

Mr.  HOLT. — I  will  ask  this  question  and  the 
•Court  will  rule  upon  it  and  I  will  be  satisfied:  At 
the  time  Mr.  Comstock  came  there,  as  you  have  testi- 
fied, in  answer  to  your  summons,  was  anything  said 
by  you  to  him  on  the  subject  of  your  injury?  Was 
a^nything  said  by  him  to  you  on  the  subject  of  the 
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payment  of  your  wages,  hospital  bills  or  anything 

of  that  kind? 

Thereupon  the  plaintiff  objected  to  the  question 
as   irrelevant    and   immaterial  and  as  having  been 
gone  into  before,  and  the  Court  sustained  the  objec- 
tion and  allowed  the  defendant  an  exception. 
(By  Mr.  HOLT  ) 

I  asked  the  question  of  whether  anything  on  that 
subject  was  said. 

The  COUiRT.— He  has  already  testified  on  that. 

That  thereupon  the  witness  proceeded  to  testify 
as  follows: 

Cross-examination. 
(By  Mr.  QiUICK.) 

I  am  positive  that  the  accident  for  which  I  brought 
suit  against  John  B.  Stevens  &  Company  and  for 
which  I  recovered  judgment,  occurred  on  July  18th 
of  19th. 

SEVEN  EXCEPTION. 

That  thereupon  it  was  stipulated  by  the  parties 
in  open  court  that  the  amount  of  the  simas  paid  by 
John  B.  Stevens  &  Company  in  satisfaction  of  the 
judgment  recovered  by  Merrill  and  costs  and  inter- 
est thereon,  might  be  given  to  the  jury  in  the  form 
of  a  statement  to  aid  them  in  determining  the  amount 
[131]  and  the  interest,  but  that  it  was  expressly 
understood  that  this  was  with  the  understanding 
that  its  relevancy  was  objected  to  and  the  objection 
reserved  on  the  ground  that  there  could  be  no  re- 
covery for  any  sum  under  the  policy,  and  that  there- 
upon the  defendant  waived  all  objection  as  to  the 
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form  of  the  statement,  but  objected  to  the  evidence 
of  the  anaount  of  the  payments,  principal  and  inter- 
est, going  to  the  jury,  for  the  reason  that  there  could 
be  no  recovery  for  anything  under  the  policy,  but 
the  objection  was  overruled  and  an  exception  al- 
lowed by  the  Court. 

Thereupon  the  defendant  rested  and  the  case  was 
argued  to  the  jury  by  the  counsel  for  the  respective 
parties. 

That  thereupon  the  Court  delivered  to  the  jury  the 
following  instructions,  which  were  all  the  instruc- 
tions given  to  them  by  the  Court : 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  1739-C. 

JOHN  B.  STEVENS  &  COMPANY, 

Plaintiff, 
vs. 

FRANKFORT    MARINE    PLATE    GLASS    IN- 
SURANCE COMPANY, 

Defendant. 

Instructions. 
GENTLEMEN  OF  THE  JURY: 

The  argument  having  been  completed  in  this  case, 
the  Court  will  charge  you  concerning  the  law.  You 
will  take  the  pleadings  out  with  you.  The  court  wiU 
outline  the  issues  in  the  case,  so  that  you  may  have 
them,  in  your  minds  while  you  are  listening  to  the 
Court's  instructions.  The  important  points  in  the 
ease  have  been  presented  in  the  arguments.     In  this 
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case  I  have  asked  the  Clerk  to  fasten  together  those 
pleadings  that  are  going  out  as  pleadings,  because 
you  will  [132]  remember  that  certain  of  the  plead- 
ings that  have  been  superseded  were  introduced  as 
evidence  on  account  of  admission  in  them,  st& de- 
ments made  concerning  this  date  of  the  accident, 
particularly. 

Now,  the  pleadings  on  which  this  case  is  tried  are 
the  Amended  Complaint,  the  Amended  Answer  and 
the  Amended  Reply.  I  have  asked  the  Clerk  to 
fasten  them  together,  and  you  will  remember  that 
when  you  go  out  into  the  jury-room  when  you  are 
determining  what  the  dispute  is  between  the  parties 
in  this  case. 

Briefly,  the  Complaint  alleges  that  John  B.  Ste- 
vens &  Company  took  out  an  insurance  policy  for  a 
year  and  paid  for  it,  indemnifying  them  against 
loss  for  any  injury  to  plaintiff's  employees  on  its 
premises.  That  is  the  substance  of  it,  that  while 
that  policy  was  in  force  one  of  plaintiff's  men  was 
hurt,  that  it  called  upon  the  insurance  company 
to  take  care  of  the  matter,  to  defend  the  company, 
that  is  after  the  suit  was  brought  on  account  of  the 
injury  the  company  did  this,  that  the  insurance  com- 
pany refused  to  defend,  that  John  B.  Stevens  &  Com- 
pany did  defend  and  lost  the  case,  and  it  was  ap- 
pealed and  they  eventually  had  to  pay  some  $6,000.00 
in  damages  to  the  injured  workman,  and  in  addition 
to  that  certain  interest  and  costs  in  the  lower  court 
and  the  costs  in  the  Supreme  Court,  and  that  the  in- 
surance company  has  not  repaid  any  part  of  that 
amount. 
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The  insurance  company,  the  defendant  in  this 
case,  comes  in  and  admits  a  considerable  part  of  this ; 
admits  the  issuance  of  the  policy;  that  it  was  paid 
for,  and  that  it  covered  this  accident,  and  that  they 
refused  to  defend  the  action  and  that  no  part  of 
the  loss  sustained  by  John  B.  Stevens  &  Company 
has  been  paid  by  them,  and  they  set  up  as  a  defense 
and  excuse  for  not  paying  for  the  injury  or  defend- 
ing the  case,  that  the  policy  provided  that  they  were 
to  have  immediate  notice  upon  the  [133]  occur- 
rence of  an  accident ;  that  that  notice  was  not  given, 
and  that  that  failure  to  give  notice  exonerated  them 
from  any  responsibility  in  the  matter ;  that  on  accoimt 
of  the  failure  to  give  notice,  the  witnesses  became  lost, 
scattered,  and  the  evidence  disappeared,  and  that 
they  could  not  successfully  defend  the  case  on  that 
account,  and  that  this  failure  to  give  notice  was  en- 
tirely the  fault  of  the  plaintiff.  In  substance  that 
is  an  affirmative  defense  set  up  by  the  Answer. 

The  plaintiff  comes  back  in  its  Amended  Reply 
and  denies  this  affirmative  Answer,  denies  that  any 
of  the  witnesses  had  been  lost  or  evidence  had  been 
lost,  or  that  the  case  could  not  have  been  as  success- 
fully defended  after  the  notice  was  given  as  if  it 
had  been  given  earlier.  That  is  an  outline  of  the 
issues  in  this  case. 

You  will  observe  as  we  have  progressed  in  the 
case  that  most  of  the  evidence  and  the  argument  is 
directed  to  one  of  the  principal  issues  in  this  case, 
and  that  is  whether  notice  was  given  by  the  plaintiff 
to  the  insurance  company  according  to  the  terms  of 
the  policy.     The  policy  provided  that  upon  the  oc- 
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currence  of  an  accident,  whether  a  claim  was  made 
on  account  of  it  or  not,  immediate  notice,  and  not 
later  than  ten  days,  should  be  given  in  writing  to 
the  insurance  company.  That  is  the  substance  of 
that  clause  in  the  policy.  Now,  that  term,  "imme- 
diate notice,"  does  not  mean  notice  instanter, 
whether  the  plaintiff  knew  of  the  happening  of  the 
accident  or  not ;  it  means  notice  given  within  a  rea- 
sonable time,  within  reasonable  promptness  in  view 
of  all  of  the  circumstances  of  the  case.  If  the  plain- 
tiff gave  notice  to  the  defendant  immediately  after 
learning  of  it,  if  it  was  not  of  itself  at  fault  in  not 
learning  of  it  sooner,  and  gave  this  notice,  as  I  say, 
immediately,  if  it  was  not  in  fault,  not  having  known 
of  it,  then  it  complied  with  that  provision  of  the 
policy.  You  can  readily  see  the  purpose  of  a  [134] 
provision  of  this  kind,  that  prompt  notice  should 
be  given  to  the  insurance  company  to  enable  it  to 
investigate  the  case  and  see  whether  it  was  one  that 
should  be  defended,  and  if  it  was  one  that  should 
be  defended  that  it  should  have  a  good  opportunity  of 
making  a  defense  and  securing  the  evidence,  as  ordi- 
narily evidence  could  be  more  easily  secured  and  ob- 
tained and  the  facts  more  easily  and  quickly  ascer- 
tained if  an  early  investigation  is  made  after  the 
accident  than  if  it  is  delayed  unreasonably. 

In  this  policy  it  provided  that  in  case  of  an  injury, 
that  the  company  would  not  be  liable  in  excess  of 
$5,000.00  for  the  injury;  that  is  substantially  the 
provision,  but  the  company,  in  addition  to  that  ob- 
ligation, undertook  to  either  settle  the  case  or  defend 
it  if  suit  was  brought  at  its  own  cost.     So,  in  this 
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case,  as  long  as  the  liability  was  incurred  by  John 
B.  Stevens  &  Company,  which  it  paid,  on  account 
of  this  injury,  of  some  $6,000.00,  that  is  over  $5,000.00 
on  account  of  the  injury,  appeals,  interest  and  costs, 
if  the  plaintiff  is  entitled  to  recover,  the  defendant 
would  not  only  be  obligated  to  pay  the  $5,000.00  and 
interest  on  it,  but  also  obligated  to  pay  the  reason- 
able and  necessary  expenses  to  which  John  B.  Ste- 
vens &  Company  was  put  in  defending  the  case  in. 
the  Superior  Court  and  also  in  the  Supreme  Court 
to  which  it  was  carried  on  appeal. 

Now,  regarding  this  issue  raised  by  the  defend- 
ant's Answer,  that  it  was  prejudiced  by  reason  of 
this  delay  in  the  giving  of  the  notice,  and  the  Reply 
which  was  interposed,  in  effect  that  the  defendant 
was  not  prejudiced,  you  can  see  that  the  matter 
divides  itself  into  two  heads,  the  defendant  being 
obligated  by  the  policy  to  defend  the  suit  and  obli- 
gated to  pay  the  damages  sustained  by  the  injured 
man,  in  case  it  was  lost, — there  are  two  views  to  be 
taken  of  the  matter,  first,  [135]  whether  there 
was  anything  in  the  delay  in  the  notice,  if  it  was  de- 
layed, was  not  given  immediately  as  provided  by 
the  policy,  and  as  I  have  instructed  you,  whether 
or  not  that  interfered  with  or  rendered  more  ex- 
pensive or  more  difficult  the  defense  of  the  case, 
that  is,  the  conduct  of  the  defense.  If  the  plaintiff 
was  to  blame  in  not  giving  this  notice  immediately 
under  the  terms  of  the  policy,  and  it  would  have  been 
or  rather  was  more  difficult  and  expensive  to  de- 
fend it,  that  expense  would  be  something  that  the 
defendant  in  any  event    was    not    bound  to  stand. 
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Then,  the  second  question  for  you  to  determine  is 
whether  the  plaintiff  was  at  fault  in  any  delay  in 
giving  this  notice,  that  occurred,  as  well  as  whether 
the  conditions  were  such  as  to  thereby  prevent  a  suc- 
cessful defense.  If  a  successful  defense  of  the  case 
was  prevented  or  probably  prevented  by  reason  of  this 
.delay,  then  the  $5,000.00  that  they  were  obligated  to  pay 
by  the  policy,  and  the  interest  on  it — the  defense  is  not 
liable  for  that.  You  can  understand  the  differences 
between  mere  conduct  of  a  defense  of  litigation  of  that 
character,  whether  it  was  rendered  more  expensive  or 
more  difficult,  and  the  question  of  liability  or  chance  of 
making  a  successful  defense  had  been  rendered  more 
difficult  or  lost, 

The  Court  will  read  to  you  certain  written  instruc- 
tions which  have  been  prepared.  Before  reading 
them  I  will  instruct  you  that  the  plaintiff  is  a  corpo- 
ration. It  is  claimed  in  this  case  by  the  defendant 
as  one  of  the  issues  in  this  case  that  it  had  knowledge 
or  should  have  had  knowledge  of  this  accident  more 
than  ten  days  prior  to  the  time  it  gave  the  notice 
to  the  defendant.  The  only  way  that  a  corporation 
can  gain  knowledge  or  have  notice  is  through  its 
officers  or  agents.  It  is  an  invisible,  intangible 
thing,  a  corporation,  and  only  acts  and  can  only  be 
acted  upon  through  its  officers  or  agents.  But  it 
can  have  agents  [136]  who  are  not  officers. 
Now,  then,  the  knowledge  either  Mr.  Stevens  or 
Mr.  Moore  had,  they  being  the  managing  officers 
of  the  corporation,  president  and  secretary  of  the 
company,  whatever  knowledge  or  notice  they  had 
concerning  the  accident  in  which  Mr.  Merrill  was  in- 
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jured,  that  would  be  the  knowledge  of  and  notice 
of  the  plaintiff  company  here.     But  that  is  not  all. 
A  corporation  may  employ,  as  I  said,  agents  who 
are  not  officers,  for  the  performance  of  its  labor. 
Now,  having  undertaken  under  this  policy  to  give 
notice  upon  the  occurrence  of  an  accident    to    the 
defendant  insurance  company,  it  was  the  business 
of  the  company  to  take  reasonable  steps  to  comply 
with  that  undertaking.     If  the  part  of  the  work  that 
fell  to  the  lot  of  Mr.  Stevens  or  Mr.  Moore,  presi- 
dent and  secretary  of  the  company,  was  of  such  an 
engrossing  nature,  or  the  circumstances  were  such 
that  it  would  not  be  reasonably  likely  that  they  would 
know  when  an  accident  occurred  upon  their  prem- 
ises that  might  be  made  the  basis  of  a    suit  by  one 
of  the  employees,  or  for  a  claim,  then  it  was  the  busi- 
ness of  the  company  to  take  some  steps  to  get  that 
information  other  than  defending  upon  what  Mr. 
Stevens  or  Mr.  Moore  would  merely  learn  in  the  dis- 
charge of  their  ordinary  duties.     If  they  entrusted 
this  duty  to  either  Mr.  Comstock  or  Mr.  Bass,  or 
both    of   them,  and  relied  upon  them,  or  either  of 
them,  to  keep  track  of  and  supervise  the  conduct 
of  the  business  so  they,  Bass  and  Comstock,  would 
know  when  an  accident  happened  that  might  be  made 
the  basis  of  a  claim,  and  commimicate  that  fact  ta 
the    officers    of   the    company,  Mr.  Stevens  or  Mr. 
Moore,  then,  if  Mr.  Bass  or  Mr.  Comstock,  while 
acting  in  the  capacity  in  which  they  were  employed 
by  the  company,  did  learn  of  this  accident,  but  failed 
to  communicate  that  fact  to  either  Mr.  Stevens  or 
Mr.  Moore,  that  would  not  excuse  the  plaintiff  for 
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the  delay,  because  the  knowledge  of  Mr.  Comstock 
or  Mr.  Bass,  under  those  circumstances,  would  be 
the  knowledge  of  the  company.  I  will  read  [137] 
certain  instructions,  and  if  they  repeat  to  any  ex- 
tent the  oral  instructions  which  I  have  given  you, 
you  will  not  conclude  that  the  Court  is  trying  to  im- 
press one  part  of  the  case  upon  you  to  the  exclusion 
of  others. 

'*In  this  action  the  plaintiff  alleges  that  on  the 
17th  day  of  November,  1908,  in  consideration  of  a 
premium  of  $73.00  paid  by  plaintiff,  the  defendant 
executed  a  policy  of  insurance,  agreeing  to  indem- 
nify plaintiff  from  loss  or  damage  on  account  of 
accidental  injuries  sustained  by  plaintiff's  employ- 
ees while  working  for  plaintiff  in  its  grain  and  feed 
warehouse  in  Tacoma  for  a  period  of  one  year,  end- 
ing on  the  17th  day  of  November,  1909.  And  said 
policy  of  insurance  further  providing  that  in  case 
of  suit  by  any  of  plaintiff's  employees  to  recover 
damages  for  accidental  injuries  received  while  work- 
ing in  plaintiff's  employ  that  defendant  would  as- 
sume the  defense  of  the  same  in  court  at  its  own  cost 
and  expense,  and  in  case  of  judgment  being  rendered 
against  plaintiff,  John  B.  Stevens  &  Company,  de- 
fendant would  pay  the  same  not  exceeding,  how- 
ever, the  sum  of  $5,000.00  for  an  injury  or  accident 
to  any  one  employee,  together  with  costs  of  suit. 

It  is  alleged  by  plaintiff  that  while  this  policy  of 
insurance  was  in  force,  one  I.  B.  Merrill,  an  em- 
ployee of  plaintiff,  was  accidentally  injured  while 
in  the  discharge  of  his  duties  in  plaintiff's  ware- 
house, and  that  on  or  about  the  20th  day  of  October 
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1909,    said    Merrill    commenced  an  action    against 
plaintiff,  John  B.  Stevens  &  Company,  in  the  Su- 
perior Court  of  Pierce  County,  seeking  to  recover 
damages  from  plaintiff  on  account  of  said  injuries. 
Plaintiff  alleges  that  it  immediately  notified  defend- 
ant of  the  commencement  of  said  suit  of  I.  B.  Mer- 
rill, and  requested  defendant  to  assume  defense  of 
the  same,  but  that  defendant  refused  to  assume  the 
defense  of  said  suit  unless  plaintiff  would  release  it 
from  all  liability  for  any     [138]     judgment    that 
might  be  rendered  therein,  and  denied  all  liability 
on  said  policy  of  insurance.     That  thereby  plaintiff 
was  forced  to  and  did  defend  said  suit  at  its  own  cost, 
and  on  a    trial  said  I.  B.  Merrill  recovered  a  judg- 
ment against  plaintiff  for  more  than  $6,000.00,  which 
plaintiff  was  forced  to  pay,  together  with  about  $250.00 
interest  and  $825.00  costs  and  attorney's  fees,  and 
plaintiff  claims  judgment  in  this  action  against  de- 
fendant for  said  sum  of  $5,000.00  interest  and  costs." 
"Defendant  by  its  Answer  admits  the  execution 
of  said  policy  of  insurance  and  payment  of  the  pre- 
mium thereon,  and  admits  the  accident  and  injury  to 
plaintiff's  employee,  I.  B.  Merrill,  but  alleges  that 
plaintiff  failed  to  give  immediate  notice  of  said  acci- 
dent to  I.  B.  Merrill  as  provided  in  part  2  of  said 
policy,  and  alleges  that  the  giving  of  said  notice  was 
a  condition  precedent  to  any  liability  on  said  policy, 
and  by  the  failure  of  plaintiff  to  give  said  notice  de- 
fendant alleges  it  was  released  from  all  liability  on 
said   policy,  and   refused   to   defend   said   suit   or 
accept  said  accident  for  that  reason.     Defendant  also 
denies  that  plaintiff  gave  immediately  notice  of  the 
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commencement  of  the  said  suit  of  I.  B.  Merrill,  but 
admits  that  Summons  and  Complaint  in  that  suit 
were  sent  to  it  by  plaintiff. 

For  a  further  defense  the  defendant  alleges  in  its 
Answer  that  I.  B.  Merrill  received  the  injuries  re- 
ferred to  on  or  about  the  19th  day  of  July,  1909,  and 
that  plaintiff  had  knowledge  of  said  accident  and 
injuries  to  said  Merrill  at  the  time  but  gave  no 
notice  in  writing  to  defendant  or  its  representatives 
in  this  locality,  until  the  latter  part  of  October  or 
first  of  November  following,  as  required  by  said  pol- 
icy of  insurance,  and  that  for  that  reason  defendant 
refused  to  undertake  the  defense  of  said  suit,  and 
denied  all  liability  under  the  policy.     [139] 

Defendant  also  states  that  by  reason  of  plaintiff's 
failure  to  give  notice  of  the  accident  and  its  failure 
to  preserve  the  testimony  and  investigate  the  acci- 
dent, the  evidence  was  destroyed  and  the  witnesses 
scattered,  and  when  the  suit  of  Merrill  was  brought, 
by  reason  of  plaintiff's  neglect  to  properly  attend  to 
the  same,  and  by  reason  of  certain  alterations  and 
changes  that  plaintiff  had  made  in  the  structure  at 
which  the  accident  occurred,  it  was  no  longer  pos- 
sible to  defend  said  suit  of  I.  B.  Merrill." 

"Plaintiff  also  by  its  Reply  denies  that  by  reason 
of  its  failure  to  give  notice  and  investigate  the  acci- 
dent the  evidence  became  destroyed  and  the  wit- 
nesses scattered,  and  also  denies  that  by  reason  of 
alterations  made  in  the  structure  at  or  about  which 
the  accident  occurred  it  was  no  loDger  possible  to 
defend  said  suit  of  I.  B.  Merrill.  But  plaintiff  ad- 
mits that  alterations  were  made  in  said  structure 
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but  alleges  that  same  were  immaterial  and  in  no  way 
prejudical  to  the  defense  of  said  suit  of  I.  B.  Merrill, 
and  further  states  that  said  alterations  were  made 
prior  to  the  time  that' plaintiff  knew  of  the  accident 
and  injury  to  I.  B.  Merrill,  or  that  said  Merrill 
claimed  that  said  structure  was  responsible  for  or 
connected  with  his  said  accident  and  injuries. 
Plaintiff  also  states  that  said  structure  was  totally 
destroyed  by  fire  without  its  fault  before  said  suit 
of  Merrill  was  tried  and  in  any  event  could  not  have 
been  had  for  use  as  evidence  therein  on  that  ac- 
count. ' ' 

''The  Court  instructs  you  that  it  appears  without 
dispute  that  the  policy  of  insurance  sued  on  was  ex- 
ecuted and  delivered  by  defendant,  and  the  premium 
therefor  paid  b}^  plaintiff,  and  that  said  policy  con- 
stitutes a  valid  and  enforceable  contract  between  the 
parties,  subject  to  the  terms  and  conditions  thereof." 

"It  also  appears  without  dispute  that  plain- 
tiff's employee,  [140]  I.  B.  Merrill,  was  injured 
through  an  accident  while  engaged  in  plaintiff's  em- 
ploy, and  that  said  accident  and  injury  was  covered 
by  the  terms  of  said  policy  and  defendant  was  bound 
to  assume  the  defense  of  said  suit  at  its  own  cost  and 
to  pay  any  judgment  rendered  therein,  not  exceed- 
ing $5,000.00  in  amount,  unless  excused  by  failure  on 
the  part  of  plaintiff  to  give  timely  notice  of  the  ac- 
cident, as  I  will  presently  more  fully  explain." 

"It  also  appears  without  dispute  that  defendant 
refused  to  defend  said  suit  of  I.  B.  Merrill  and  that 
plaintiff  defended  the  same  and  that  judgment  was 
rendered  in  Merrill's  favor  for  more  than  $6,000.00, 
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and  said  judgment  was  affirmed  by  the  Supreme 
Court  of  Washington,  and  plaintiff  was  forced  to 
and  did  pay  off  and  discharge  the  same  by  paying  the 
full  amount  thereof,  and  costs  prior  to  commencing 
this  action." 

'*You  are  instructed  that  the  judgment  rendered 
in  favor  of  said  I.  B.  Merrill  against  plaintiff,  John 
B.  Stevens  &  Company,  is  conclusive  and  binding 
upon  the  defendant,  Frankfort  Insurance  Company, 
with  respect  to  plaintiff's  liability  for  said  accident 
to  I.  B.  Merrill,  and  the  amount  paid  Merrill  in  sat- 
isfaction of  said  judgment,  not  to  exceed,  however, 
the  sum  of  $5,000.00,  the  policy  being  limited  to  that 
amount,  and  such  further  sum  as  was  paid  by  plain- 
tiff, Stevens  &  Company,  as  the  reasonable  and  neces- 
sary costs  and  attorney's  fees  incurred  and  paid  in 
the  defense  of  said  Merrill  suit,  and  if  your  verdict 
be  in  favor  of  plaintiff  it  will  be  for  the  sum  of 
$5,000.00  (five  thousand)  and  interest  thereon  at  the 
rate  of  6%  from  the  date  said  judgment  was  paid." 

Mr.  da  PONTE. — That  has  all  been  figured  out. 

The  COURT. — The  amount  of  costs,  interest  and 
attorney 's  fees  are  set  out  in  the  memorandum  which 
counsel  have  agreed  to  in  case  your  verdict  should 
be  for  the  plaintiff.  I  will  not  instruct  you  further 
upon  that.     [141] 

"The  policy  of  insurance  sued  on  contains  the  fol- 
lowing term,  viz. : 

"  '2.  That  upon  the  occurrence  of  an  accident, 
whether  any  claim  be  made  in  respect  thereof,  or 
not,  the  assured  shall  immediately  and  at  the  latest 
within  ten  days,  give  notice  in  writing  of  such  acci- 
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dent  to  the  company,  addressed  to  the  manager  for 
the  United  States,  at  the  office  of  the  company  in 
New  York,  JST.  Y.  or  to  the  duly  authorized  represen- 
tative for  the  locality  in  which  this  policy  is  issued. 
If  thereafter  the  assured  shall  receive  notice  of  any 
claim  arising  out  of  an  accident  duly  reported  to  the 
company  as  before  provided,  or  of  any  legal  pro- 
ceedings to  enforce  such  claim,  he  shall,  within  three 
days  give  notice  thereof  to  the  company  in  like 
manner,  and  shall  forward  to  the  company  every 
Summons  and  process  as  soon  as  the  same  shall 
have  been  served  on  him.' 

*'The  defendant  alleges  that  the  plaintiff  failed  to 
comply  with  the  above  provision  respecting  the  giv- 
ing of  notice  of  the  accident,  and  that  for  that  rea- 
son it  refused  to  accept  the  accident  or  defend  the 
suit  of  I.  B.  Merrill. 

''The  Court  instructs  the  jury  that  the  require- 
ment of  immediate  notice  in  the  policy  is  not  to  be 
taken  literally  and  as  requiring  notice  under  any  and 
all  circumstances  immediately  upon  the  happening 
of  an  accident  under  penalty  of  forfeiting  all  rights 
under  the  policy  of  insurance.  The  term  must  be 
given  a  reasonable  and  practicable  construction  and 
should  not  be  construed  so  as  to  require  an  impos- 
sibility." 

The  Court  has  already  defined  to  you  what  that 
would  be.  Immediately  means  with  reasonable 
promptness.  That  means  within  a  reasonable  time, 
having  in  view  all  of  the  circumstances  of  the  case 
but  not  to  exceed  ten  days  after  the  company  did 
have  knowledge  of  it.     [142] 
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**Tlierefore  if  the  jury  believe  from  the  evidence 
that  plaintiff,  though  fully  performing  its  duty  as 
will  be  explained  to  you,  had  no  knowledge  of  said 
accident  at  the  time  it  occurred,  and  that  it  gave 
notice  thereof  immediately,  and  without  unreason- 
able delay  after  learning  of  the  same,  and  that,  at 
that  time,  the  witnesses  to  the  accident  were  still 
in  the  plaintiff's  employ  and  could  have  been  inter- 
viewed by  the  defendant's  representatives  and  state- 
ments taken  and  the  defendant  by  then  investigating 
could  have  learned  of  the  material  facts  relating  to 
the  alleged  accident,  then,  and  in  that  case,  the  Court 
instructs  you  that  the  notice  was  timely,  and  defend- 
ant could  not  avoid  liability  on  the  policy  upon  the 
plea  that  notice  of  the  accident  was  not  given  with- 
in the  time  provided  for  in  the  policy." 

I  will  modify  that  last  instruction  somewhat.  You 
will  understand  that  as  I  have  defined  the  meaning 
of  that  expression  "immediately"  to  you,  that  if  the 
plaintiff  did  give  such  notice,  that  is  immediately, 
then  it  would  not  make  any  difference  if  the  defend- 
ant had  been  prejudiced  by  the  lapse  of  time  between 
the  time  that  the  accident  did  take  place  and  the 
time  that  the  notice  was  given.  The  last  instruction 
I  gave  you  might  mislead  you  on  that. 

"You  are  instructed,  gentlemen  of  the  jury,  that 
the  plaintiff  in  this  action  alleges  in  its  complaint 
that  Merrill  was  injured  on  or  about  the  19th  day  of 
July,  1909,  while  working  in  the  employ  of  the  plain- 
tiff, and  that  afterwards  the  said  Merrill  sued  the 
plaintiff  and  recovered  damages  for  this  injury  and 
that  the  plaintiff  paid  the  judgment  and  is  entitled  to 
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recover  back  from  the  defendant  the  amount  so  paid 
up  to  $5,000.00  interest  and  costs.  You  are  further 
instructed  that  the  plaintiff  alleges  that  it  did  not 
know  of  this  accident  until  the  [143]  19th  day  of 
October,  1909,  and  that  it  immediately  thereafter, 
and  on  the  same  day,  gave  notice  to  the  defendant 
thereof,  and  that  a  lack  of  knowledge  on  the  part  of 
the  plaintiff  prior  to  that  time  is  alleged  as  an  ex- 
cuse for  not  having  given  the  notice  before  then. 
You  are  further  instructed  that  the  plaintiff  in  this 
action  is  seeking  to  recover  the  amount  of  the  dam- 
ages which  it  was  compelled  to  pay  for  the  injury 
by  accident  to  Merrill,  for  which  he  brought  suit 
and  recovered,  and  that  it  is  immaterial  in  this  action 
whether  this  accident  occurred  in  June  or  July." 

For  your  consideration  it  is  immaterial  if  it  was 
the  same  accident,  that  is,  it  is  immaterial  as  a  matter 
of  law  whether  it  was  covered  by  the  policy  or  not,  if 
it  was  the  same  accident,  but  it  would  be  material 
for  your  consideration  in  determining  whether  notice 
was  given  seasonably  and  in  weighing  the  testimony 
of  the  witnesses  who  have  appeared  before  you. 

"The  question  for  you  to  consider  and  determine 
is  w^hether  the  plaintiff  knew,  or  in  the  exercise  of 
reasonable  diligence  and  care  in  the  management  and 
supervision  of  its  business,  in  the  manner  I  have 
indicated  to  you,  knew  or  should  have  known  pf  the 
accident  more  than  ten  days  prior  to  the  time  when 
the  notice  was  given  to  the  defendant,  or  whether,  if 
any  other  person  than  the  officers  of  the  company 
was  charged  by  the  company  with  the  duty  of  ac- 
quiring such  knowledge,  such  person  knew  or  should 
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have  known,  in  the  exercise  of  reasonable  diligence 
and  care,  of  the  accident  more  than  ten  days  prior  to 
the  time  when  notice  of  it  was  given  to  the  defend- 
ant." 

"You  are  instructed,  gentlemen  of  the  jury,  that 
in  order  to  charge  the  plaintiff  in  this  action  with 
knowledge  of  the  accident  to  Merrill  it  is  not  neces- 
sary for  the  defendant  to  show  that  the  plaintiff  or 
its  officers  knew  exactly  how  or  in  what  manner  the 
accident  to  Merrill  occurred,  or  the  extent  [144] 
of  his  injuries.  On  the  contrary  you  are  instructed, 
that  if  the  plaintiff  or  any  of  its  officers  or  persons 
charged  by  them  with  the  duty  of  learning  of  such 
accidents  and  giving  notice  to  the  plaintiff  or  the  de- 
fendant thereof,  knew  that  Merrill  had  received  a 
hurt  while  working  in  the  course  of  his  employment 
at  the  warehouse  of  plaintiff,  it  then  became  the  duty 
of  such  officer  or  person,  or  some  other  officer  of  the 
plaintiff,  to  inquire  into  and.  investigate  the  hurt 
or  injury  and  if,  as  a  result  of  that  investigation  or 
inquiry,  the  plaintiff  or  its  officers  or  the  person 
charged  with  the  duty  as  aforesaid,  would  have 
known  of  the  hurt  or  injury  received  by  him  while 
performing  his  work  at  the  warehouse  of  the  plain- 
tiff, then  you  are  instructed  that  if  the  plaintiff  or 
,its  proper  officer  or  officers  did  not  give  notice  in 
writing  to  the  defendant  within  ten  days  after  the 
time  when  such  knowledge  would  have  been  acquired 
if  investigation  or  inquiry  had  been  made,  the  plain- 
tiff is  chargeable  with  the  result  of  such  failure  and 
cannot  plead  a  lack  of  knowledge  as  an  excuse  for 
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its  failure  to  give  the  notice  required  by  the  pol- 
icy/' 

''You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence that  facts  came  to  the  notice,  knowledge  or  at- 
tention of  Mr.  Moore  or  Mr.  Stevens  which  would 
have  caused  a  reasonable  man  charged  with  the  duty 
of  ascertaining  when  accidents  occurred  to  the  men 
to  think  or  believe  that  Mr.  Merrill  had  met  with  an 
'accident  while  engaged  in  his  work  at  their  premises, 
then  you  are  instructed  that  it  was  the  duty  of 
Stevens  and  Moore  to  investigate  and  ascertain  the 
facts  and  that,  if  such  an  investigation  would  have 
resulted  in  a  discovery  by  them  that  Merrill  had 
met  with  an  injury  at  the  hopper  of  plaintiff,  more 
than  ten  days  prior  to  the  time  when  they  first  gave 
notice  to  some  representative  [145]  or  agent  of 
the  defendant  of  the  accident,  then  you  are  in- 
structed that  they  are  chargeable  in  law  with  all 
knowledge  that  such  a  reasonable  investigation 
swould  have  disclosed." 

"Knowledge  of  any  person  if  charged  by  the  plain- 
tiff with  the  duty  of  ascertaining  whether  men  were 
hurt  in  any  accident  on  the  premises  while  at  work 
for  plaintiff,  and  informing  plaintiff  thereof,  whether 
such  person  were  Mr.  Comstock  or  Mr.  Bass  or  any 
other,  if  such  knowledge  was  acquired  by  such  per- 
son in  the  course  of  his  employment  it  would  be 
knowledge  on  the  part  of  the  plaintiff;  if  such  per- 
son knew  of  Merrill's  injuries,  and  knew  that  it  was 
on  his  own  premises  and  received  while  in  the  dis- 
charge of  his  duties.     This  would  be  true  whether 
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the  person  informed  the  plaintiff  or  any  of  its  of- 
ficers or  not.'' 

**If  the  plaintiff's  business  was  either  so  exten- 
sive or  complicated  or  the  circumstances  were  such 
that  it  was  not  reasonably  probable  that  its  officers 
would  learn  of  accidents  injuring  its  employees  un- 
jless  it  promulgated  rules  and  regulations  among  its 
employees  and  agents  for  that  purpose  and  saw  to 
their  enforcement,  it  would  be  its  duty  then  to  pro- 
mulgate and  enforce  such  rules  and  regulations  and 
if  it  did  not' do  so  it  would  be  plaintiff's  fault  that 
it  did  not  learn  of  the  accident  in  this  case  with 
treasonable  promptness,  providing  you  find  from  the 
^evidence  it  would  have  done  so  if  such  rules  and 
regulations  had  been  promulgated  and  enforced  as 
aforesaid." 

"You  are  iustructed,  gentlemen  of  the  jury,  that 
under  the  policy  of  liability  insurance  involved  in 
this  action,  it  w^as  the  duty  of  the  plaintiff,  through 
its  managing  officers,  to  exercise  a  reasonable  degree 
^of  diligence  and  care  to  ascertain  when  accidents  or 
^injuries  occurred  to  its  employees  while  engaged  in 
their  work  on  the  premises  covered  by  the  policy, 
and  that  this  duty  was  not  a  passive  one,  but  was  an 
Active  one.  You  are  further  instructed  in  this  con- 
•nection  that,  if  the  duties  [146]  of  the  officers  of 
the  company  and  their  relations  to  the  men  while 
they  were  engaged  in  their  work,  were  such  as  not 
to  bring  them  in  contact  with  the  men  so  engaged, 
and  were  such  that  they  were  not  reasonably  in- 
formed as  to  what  accidents  happened  to  their  said 
employees  while  engaged  in  their  work,  and  were 
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sucli  that  they  might  or  likely  would  have  no  knowl- 
edge themselves  of  accidents  thus  occurring  to  their 
employees  then  it  became  the  duty  of  the  plaintiff 
to  adopt  such  measures  and  require  the  enforcement 
of  such  rules  and  regulations  as  were  reasonably  cal- 
culated to  insure  the  obtaining  by  them  in  some  other 
way  of  prompt  and  definite  information  when  their 
employees  met  with  an  accident  or  injury  while  in 
the  course  of  their  employment  on  the  premises  cov- 
ered by  the  policy;  and  you  are  therefore  instructed 
that  under  the  policy  it  became  the  duty  of  the  plain- 
tilff  to  adopt  either  of  two  courses;  first:  To  exercise, 
through  its  officers  reasonable  care  and  diligence  in 
the  management,  supervision  and  ordering  of  its 
business  so  that  they  or  some  of  them  would  be 
readily  informed  of  accidents  to  its  employees  while 
engaged  in  the  work  of  plaintiff  at  the  place  covered 
by  the  policy,  or,  second:  To  promulgate  and  re- 
quire the  enforcement  of  such  reasonable  rules  and 
regulations  as  were  calculated  to  insure  its  obtain- 
ing such  information  in  some  other  way;  and  you  are 
instructed  therefore,  that  if  the  plaintiff  in  this  ac- 
tion through  its  officers  did  not  perform  this  duty 
and  that  as  a  result  of  such  failure  its  officers  failed 
to  acquire  knowledge  of  the  accident  and  injury  to 
Merrill  until  more  than  ten  days  after  it  occurred, 
and  did  not  give  notice  until  after  acquiring  such 
knowledge,  then  the  lack  of  knowledge  of  the  acci- 
dent on  the  part  of  the  plaintiff  is  no  excuse  for  a 
failure  to  give  the  notice." 

"You  are  instructed  that  the  plaintiff  was  not  re- 
quired by  the  terms  of  the  policy  to  give  notice  of 
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the  accident  until  [147]  it  knew  of  it,  unless,  by 
the  exercise  of  ordinary  prudence  and  care  in  the 
management  of  its  business  and  its  supervision,  it 
should  have  known  of  it  sooner. 

The  plaintiff  is  a  corporation  and  knowledge  on 
its  part  must  of  necessity  consist  of  knowledge  on 
the  part  of  some  of  its  officers  or  agents.  By  the 
terms  of  the  policy  involved  in  this  case  the  plaintiff 
undertook  to  give  notice  of  accidents  to  its  employees 
.w^hile  engaged  in  its  work  at  its  warehouse,  within 
ten  days  after  the  accidents  occurred.  This  duty 
was  an  active  one,  that  is  to  say:  It  required  of 
the  plaintiff  that  if  should  through  its  officers  or 
agents  exercise  a  reasonable  degree  of  supervision 
over  the  management  and  conduct  of  its  business,  so 
that  it  would  likely  and  probably  know  of  such  ac- 
cidents to  its  employees.  If  the  plaintiff  discharged 
this  duty  and  yet  without  fault  on  the  part  of  its 
officers  or  agents,  such  an  accident  occurred  without 
their  knowledge,  the  plaintiff  would  not  be  in  de- 
.fault  if  it  gave  notice  within  ten  days  after  it  knew 
,of  it.  Before  the  plaintiff  can  urge  a  lack  of  knowl- 
edge as  an  excuse  for  a  failure  to  give  notice,  how- 
ever, it  must  be  affirmatively  shown  that  the  officers 
and  agents  of  the  plaintiff  discharged  the  duty  to 
which  I  have  referred  and  exercised  a  reasonable 
degree  of  diligence  and  care  in  conducting  the  busi- 
ness, or  in  providing  such  means  by  which  knowl- 
edge of  such  accidents  would  come  to  them. 

When  I  use  the  word  'agents'  in  this  connection, 
I  mean  such  persons  other  than  officers  of  the  com- 
pany as  were  charged  with  the  duty  of  reporting 


160  The  Frankfort  Marine  etc.  Ins.  Co. 

such  accidents  to  the  officers  of  the  company,  where 
there  was  no  assumption  or  performance  of  such 
duties  by  the  officers  themselves,  nor  any  rules  or 
regulations  for  such  purpose. 

If  the  officers  of  the  plaintiff  paid  no  attention  to 
the  [148]  question  of  acquiring  knowledge  of  such 
accidents  and  giving  notice  under  the  policy,  and  es- 
tablished no  rules  or  regulations  on  the  subject,  re- 
quiring or  directing  others  to  give  information  to 
them  of  such  accidents,  and  as  a  result  thereof  knowl- 
edge of  the  accident  was  not  acquired  by  them,  then 
the  plaintiff  cannot  be  heard  to  plead  in  this  case  a 
lack  of  knowledge  of  the  accident. 

If  the  officers  of  the  plaintiff  paid  no  attention  to 
the  question  of  giving  notice  of  such  accidents  and 
did  not  exercise  such  a  supervision  and  control  over 
the  men  and  management  of  the  business  as  would 
render  it  reasonably  likely  or  probable  that  they 
would  know  of  such  an  accident,  and  if  they  did  not 
establish  any  rules  and  regulations  on  the  subject 
of  acquiring  knowledge  of  such  accidents,  and  if 
they  relied  on  someone  of  their  employees  to  ac- 
quire such  knowledge  and  impart  it  to  them,  then 
you  are  instructed  that  the  knowledge  of  such  an 
employee  would  be  treated  in  law  as  the  equivalent 
gf  knowledge  on  the  part  of  the  company." 

'*In  this  connection,  the  defendant  claims  that  it 
was  prejudiced  for  want  of  notice  of  the  accident  by 
reason  of  the  fact  that  some  alterations  were  made 
in  the  hopper  upon  which  Merrill  claims  to  have 
been  injured.  The  Court  instructs  the  jury  that,  if 
at  the  time  the  alterations  were  made  in'  the  hopper, 
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plaintiff  did  not  know  of  the  accident  to  Merrill,  and 
did  not  know  that  Merrill  claimed  that  the  accident 
and  injury  were  caused  by  a  defect  or  break  in  the 

tTl  !"  ^'''""^  ^^^'  "°*  ^t  '«""  '^  niaking 
such  alterations  and  you  cannot  find  for  defendant 
on  that  account.  Providing  plaintiff  had  dis- 
charged Its  duty  in  taking  all  reasonable  steps  to 
be  informed  as  I  have  already  explained  to  you 

if  1"  J7  T  'r*'"'  '"'*™'^*^'^  ^"  '''''  ^^g^rd  that, 
If  the  defendant  could  have  learned  all  of  the  facts 

concerning    [149]    the  condition  of  the  hopper  the 
manner  in  which  it  was  constructed,  and  all  the  facts 
relating  thereto,  from  the  witnesses,  after  notice  was 
given,  so  that  the  change  or  alteration  in  the  hopper 
did  not  prevent  the  defendant  from  learning  the  con- 
ation of  the  hopper  and  satisfactorily  establishing 
the  same  and  its  manner  of  construction  at  the  time 
Merri  1  was  injured,  or  the  facts  in  connection  with 
the  alleged  break  of  a  board  in  the  hopper,  and  that 
1   was  not  prejudiced  in  its  rights  by  reason  of  such 
alterations;  then  the  fact  that  the  hopper  was  al- 
tered after  the  alleged  injury  to  Merrill,  would  be 
inimatenal  and  would  not  constitute  grounds  for 
the  defendant  refusing  to  accept  and  defend  the 

Smp:;;' '' ""'"'''  ^^^'"^^^  "^^^^  ^-  «*--«  * 

"And  further  upon  the  question  of  notice  of  the 
accident  to  said  I  B  Mpvrill  ti,„  ,• 
that  ti,  ,•  „  ^^'^""''  tJje  jury  is  instructed 
that  the  policy  of  insurance  does  not  stipulate  to 
insure  plaintiff  against  liability  for  any  and  all  ac- 
cidents whatever,  but  only  for  such  accidents  as  might 
happen,  m,  upon  or  about  the  premises  of  plaintiff 
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and  in  plaintiff's  business.  The  clause  2  in  the  pol- 
icy requiring  notice  of  accidents  to  be  given  defend- 
ant must  be  construed  as  relating  only  to  accidents 
for  which  the  defendant  might  be  held  responsible. 
Plaintiff  was  not  required  or  expected  to  give  de- 
fendant notice  of  any  accident,  except  only  such  as 
were  covered  by  the  policy. 

Therefore,  the  Court  instructs  the  jury  that  the 
'mere  fact  that  plaintiff's  officers,  Stevens  and  Moore, 
or  either  of  them  may  have  known  or  heard  that 
Merrill  had  fallen  and  hurt  his  side,  would  not  alone 
be  sufficient  to  require  notice  of  that  fact  to  the  de- 
fendant unless  it  w^as  enough  to  put  a  reasonable 
man  upon  inquiry  to  determine  whether  it  was  one 
covered  by  the  policy.  I  have  already  instructed 
you  about  the  duty  [150]  of  anyone  charged  by 
the  company  in  this  manner  if  certain  knowledge 
came  to  their  possession,  following  it  up  and  finding 
out  whether  there  had  been  such  an  accident  before 
plaintiff  would  be  required  to  give  notice  if  it  had 
fully  performed  its  duty  in  the  matter  of  the  super- 
vision of  its  work,  as  I  have  before  explained  to  you 
it  must  have  had  knowledge  or  notice  that  Merrill 
had  met  with  an  accident  in,  upon  or  about  the  prem- 
ises of  plaintiff  and  while  engaged  in  plaintiff's  busi- 
ness. 

"The  Court  further  instructs  the  jury  that  the 
failure  or  delay  in  giving  notice,  even  though  plain- 
tiff had  knowledge  of  the  accident,  would  not  of 
itself  be  a  defense  to  plaintiff's  suit.  In  order  to 
'be  a  defense  such  failure  or  delay  in  giving  notice 
must  have  been  prejudicial  to  the  insurance  com- 
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pany's  rights.  Therefore  if  notice  was  not  given 
immediately  as  provided  yet  if  the  jury  believe  from 
the  evidence  that  said  suit  of  Merrill  could  have 
been  defended  by  said  company  to  as  good  advantage 
as  if  notice  had  been  sooner  given  as  required,  it 
was  bound  to  accept  the  accident  and  defend  the 
suit.  In  other  words,  if  the  jury  believe  that  the 
witnesses  to  the  accident  and  all  evidence  were  avail- 
able and  that  the  suit  could  have  been  defended  as 
well  as  if  notice  had  been  sooner  given,  the  failure  to 
give  notice  sooner  would  not  in  any  event  be  a  de- 
fense, even  though  plaintiff  knew  of  the  accident  at 
all  times,  and  you  will  find  a  verdict  for  plaintiff. ' ' 

'^  Another  matter  in  issue  relates  to  the  allegation 
that  by  reason  of  plaintiff's  delay  in  giving  notice 
of  the  accident  the  witnesses  were  scattered.  If 
the  jury  believe  that  such  delay  in  giving  notice  was 
due  to  the  want  of  knowledge  of  said  accident  by 
plaintiff  and  that  the  plaintiff  was  ignorant  of  it 
and  without  fault  on  its  part,  as  before  explained, 
[151]  it  would  be  immaterial  that  the  witnesses 
were  scattered,  and  you  cannot  find  for  defendant 
on  that  account." 

"If  you  believe  from  the  evidence  that  at  the  time 
said  changes  and  alterations  were  made  plaintiff 
did  not  know  of  the  accident  to  Merrill,  and  was 
ignorant  without  fault  on  its  part,  then  plaintiff  was 
not  at  fault  in  making  such  alterations,  and  you  can- 
not find  for  defendant  on  that  account." 

"The  Court  permitted  certain  testimony  concern- 
ing conversations  alleged  to  have  occurred  at  Mer- 
rill's house,  or  at  the  hospital,  between  Comstock 
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and  I.  B.  Merrill  and  between  Comstock  and  Mrs. 
Merrill.  This  testimony  was  admitted  for  a  limited 
purpose,  as  the  Court  explained  to  you  at  the  time. 
And  in  this  connection,  you  are  instructed  that  the 
principal  is  charged  with  knowledge  of  all  material 
facts  of  which  the  agent  receives  notice  or  acquires 
knowledge,  while  acting  in  the  course  of  his  em- 
ployment and  within  the  scope  of  his  authority, 
whether  the  agent  informs  the  principal  of  such 
facts  or  not.  But  you  are  instructed  that  a  princi- 
pal is  not  charged  with  knowledge  of  any  fact  which 
the  agent  may  acquire  while  not  acting  in  the  course 
of  his  employment,  or  of  information  which  the  agent 
acquired  while  attending  to  business  of  his  own. 
Therefore,  you  are  instructed  that,  if  you  find  and 
believe  from  the  testimony  that  I.  B.  Merrill  met 
with  Ein  accident  on  July  19thi,  1909,  and  that  at  that 
time  the  foreman,  Comstock  was  awav  on  his  vaca- 
tion  and  did  not  know  of  the  said  accident,  then  you 
are  instructed  that  any  knowledge  or  information 
Comstock  may  have  acquired  concerning  the  acci- 
dent while  visiting  at  Merrill's  house,  or  at  the  hos- 
pital unless  he  was  there  to  see  Merrill  in  the  dis- 
charge of  his  employment  by  the  plaintiif,  would  not 
be  the  knowledge  of  the  plaintiff  in  this  case,  be- 
cause not  acquired  by  Comstock  in  the  discharge  of 
his  employment  [152]  or  in  connection  with  mat- 
ters within  the  scope  of  his  authority  as  an  agent 
or  employee  of  the  plaintiff,  John  B.  Stevens  &  Com- 
pany." 

I  instruct  you  that  the  burden  of  proof  in  this  case 
is  upon  the  plaintiff  to  establish  by  a  fair  prepon- 
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derance  of  the  evidence  on  all  the  material  points 
which  are  disputed  by  the  defendant.  That  is,  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  that 
it  did  give  notice  immediately  as  I  have  defined  that 
term  to  you,  after  it  acquired  knowledge  of  the  ac- 
cident, and  so  far  as  any  excuse  offered  by  it,  why 
there  was  a  delay  after  knowing  of  the  accident,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that 
it  did  not  know  it  until  such  time  as  it  gave  the 
notice — testimony  on  plaintiff's  part  is  that  it  was 
given  the  same  day  that  it  learned  of  it,  and  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  it 
lawfully  discharged  the  duty  of  supervising  this 
work  and  took  reasonable  steps  to  learn  of  the  ac- 
cident, as  I  have  already  defined  to  you  that  term. 
If  you  should  find  in  this  case  that  the  plaintiff  has 
not  sustained  that  burden  as  regarding  either  the 
fact  that  it  did  not  learn  it  until  such  times  as  has 
been  testified  to  by  it,  or  that  it  has  not  established 
by  a  fair  preponderance  of  the  evidence  that  it  took 
the  proper  steps  to  supervise  its  business  and  learn 
of  such  an  accident,  then  the  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  defendant  was  not  pre- 
judiced by  that  delay,  even  though  it  knew  of  the  ac- 
cident before  it  claims. 

This  matter  of  burden  of  proof,  as  I  have  in- 
structed you  in  other  cases,  means  that  party  upon 
whom  the  burden  is,  as  I  have  instructed  you,  it  is 
upon  the  plaintiff  to  establish  its  allegations  on  dis- 
puted points  by  a  fair  preponderance  of  the  evi- 
dence. Preponderance  of  the  evidence  means  the 
greater  weight     [153]     of  evidence,  that  is  that  evi- 
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dence  which  is  of  such  a  character  and  such  an 
amount  and  of  such  a  nature  as  to  convince  you  that 
it  is  true,  that  which  so  appeals  to  your  reason  and 
understanding  and  experience  as  to  create  and  in- 
duce belief  in  your  minds  in  spite  of  the  evidence 
that  opposes  it  or  the  arguments  that  are  brought 
against  it. 

You  are  in  this  case,  as  in  all  cases  where  ques- 
tions of  fact  are  submitted  for  the  determination  of 
the  jury,  the  sole  and  exclusive  judges  of  every  ques- 
tion of  fact  in  the  case,  and  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses.     In  pass- 
ing upon  the  credibility  of  the  witnesses,  you  are  to 
take  into  account,  among  other  things,  the  appear- 
ance of  the  witnesses  who  have  come  before  you  and 
testified,  whether  or  not  they  impressed  you  as  being 
fair,  candid,  impartial,  trying  to  tell  you  the  exact 
truth  as  they  saw  it,  not  keeping  back  anything  or 
volunteering  anything,  or  whether  they  impressed 
you  as  being  evasive,  trying  to  hold  something  back 
from  you  and  keep  from  telling  you  until  they  were 
pressed  repeatedly  to  disclose  it,  or  on  the  other  hand 
"seemed  to  be  too  willing  or  free,  running  on,  trying 
to  inject  matter  into  the  case  about  which  nobody 
asked  them,  w^hat  the   law   calls   swift  witnesses. 
You  will  also  take  into  consideration  the  testimony 
of  each  of  the  witnesses,  as  to  whether  it  is  reason- 
able or  not,  whether  it  is  a  probable  story  standing 
by  itself,  and  then  consider  whether  it  is  probable 
in  connection  with  the  other  testimony  in  the  case 
which  you  believe.     You  will  also  take  into  con- 
sideration the  situation  each  witness  was  in  at  the 
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time  about  which  he  has  testified  as  enabling  that 
witness  to  clearly  see  or  exactly  know  the  things 
about  which  he  tells  you.  Also  you  will  take  into 
consideration  the  interest  any  witness  may  have 
been  shown  to  have  in  the  case,  either  by  reason 
of  the  manner  in  [154]  which  he  gave  his  testi- 
mony as  impressing  you  with  that  evidence,  whether 
he  was  unduly  interested  or  by  the  relation  which 
(the  witness  bears  to  the  case.  Mr.  Stevens,  being 
an  officer  of  the  company, — I  do  not  know  whether  it 
is  disclosed  that  he  is  a  stockholder  or  not, — that  is, 
whether  he  is  a  large  stockholder  or  not,  but  he  hav- 
ing testified  for  the  plaintiff,  you  will  apply  to  his 
testimony  the  same  test  as  you  do  to  other  witnesses, 
including  his  interest  in  the  result  of  the  case.  Mr. 
Ooleman,  being  an  officer  or  an  employee  of  the  de- 
fendant company,  you  will  apply  the  same  rule  to  his 
testimony.  A  number  of  witnesses  who  testified 
here  to  material  facts  in  the  case,  you  will  take  into 
.account,  but  you  will  not  necessarily  be  controlled 
by  the  number  of  witnesses,  as  a  single  witness  may 
have  testified  so  fully,  frankly,  fairly  and  exactly  as 
to  create  and  induce  belief  in  your  minds  concern- 
ing the  truth  of  what  that  witness  testified  to  as 
opposed  to  a  number  of  other  witnesses.  At  the 
same  time  the  testimony  of  a  number  of  witnesses, 
you  should  take  into  account,  because  a  number  of 
persons  are  not  so  liable  to  be  mistaken  as  one. 

In  this  case  there  has  been  testimony  concerning 
conversations  and  admissions,  oral  admissions.  The 
Court  instructs  you  that  evidence  of  that  kind  should 
be  accepted  with  great  caution  by  the  jury.     Es- 
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pecially  is  that  true  where  a  considerable  lapse  of 
time  has  intervened  between  the  time  of  these  al- 
leged admissions  or  conversations  and  the  time  the 
witness  testified.  On  counsel  has  pointed  out  some 
reasons  for  that  too.  In  addition  to  those  pointed 
out  by  counsel,  would  be  the  fallibility  of  the  mem- 
ory of  the  witness  who  undertakes  to  relate  a  con- 
versation, as  the  meaning  of  persons  often  depends 
lapon  the  arrangement  of  the  words.  The  same 
words  arranged  differently  often  give  a  different 
impression,  or  a  word  omitted  here  or  [155]  sub- 
stituted there  may  change  the  whole  meaning  of  a 
conversation;  therefore,  that  is  why  I  instruct  you 
that  testimony  of  that  kind  should  be  accepted  with 
caution. 

Also,  if  you  find  that  a  witness  has  wilfully  tes- 
tified falsely  to  any  material  matter,  you  are  at  lib- 
erty to  disregard  the  testimony  of  that  witness,  ex- 
cept so  far  as  it  may  be  corroborated  by  other 
credible  testimony  in  the  case. 

You  will  understand  that  to  justify  you  in  doing 
that,  the  witness  must  have  wilfully  testified  falsely 
to  a  material  matter  in  the  case;  that  they  have  wil- 
fully testified  falsely  to  a  material  matter  with  the 
intention  of  deceiving  you,  and  it  does  not  apply  to 
everything  that  a  witness  says.  It  applies  to  the 
material  matters  in  the  case.  If  a  witness  testifies 
falsely  on  some  immaterial  matter,  that  does  not 
affect  the  case  one  way  or  the  other,  you  will  not  be 
justified  in  applying  that  rule. 

The  Court  instructs  you  that  two  forms  of  verdict 
have  been  prepared,  one  finding  for  the  defendant 
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generally  and  one  finding  for  the  plaintiff.  In  the 
latter  verdict  is  a  blank  in  which  you  will  insert 
the  amount  that  you  agree  upon  if  you  find  for  the 
plaintiff,  in  which  you  will  insert  the  amount  you  ar- 
rive at,  if  you  so  find.  When  you  arrive  at  a  verdict 
you  will  cause  which  ever  one  you  have  agreed  upon 
to  be  signed  by  your  foreman,  to  apprise  the  bailiff 
of  the  fact  that  you  have  agreed  and  return  into 
court. 

EXCEPTION  VIII. 

And  the  defendant,  at  a  former  day  of  the  Court 
and  before  the  conclusion  of  the  testimony  and  with- 
in the  time  fixed  by  the  law  and  the  rules  of  the 
Court,  requested  the  Court  in  writing,  to  give  to  the 
jury  Instruction  numbered  III  filed  by  it,  which  in- 
struction was  in  the  following  language : 

''You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  [156]  believe  from  a  fair  preponderance  of 
the  evidence  that  Mr.  Moore  was  one  of  the  officers 
of  the  plaintiff  and  that  it  was  one  of  his  duties  to 
obtain  knowledge  of  accidents  to  employees  of  the 
plaintiff  occurring  while  in  the  course  of  their  em- 
ployment at  its  warehouse,  and  if  you  further  believe 
from  a  fair  preponderance  of  the  evidence  that  Mr. 
Moore  did  not  exercise  such  a  personal,  reasonable 
direction,  control  and  supervision  over  the  employees 
as  to  render  it  likely  or  probable  that  he  himself 
would  obtain  knowledge  of  the  accidents  to  the  em- 
ployees, within  a  reasonable  time  after  they  occurred, 
and  that  he  took  no  precautions  to  obtain  such  knowl- 
edge himself  and  did  not  exercise  a  reasonable  degree 
of  care  and  diligence  in  the  supervision  and  manage- 
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ment  of  the  business  as  would  give  to  him  such 
knowledge,  but  that  he  relied  and  depended  on  some 
employee  of  the  Company  to  give  him  such  informa- 
tion, and  if  you  believe  from  a  fair  preponderance 
of  the  evidence  that  this  employee  had  knowledge  of 
the  accident  to  Merrill,  for  which  he  recovered  dam- 
ages against  the  plaintiff,  and  knew  that  it  occurred 
at  plaintiff's  warehouse  while  he  was  at  work  there 
for  it,  but  that  he  did  not  convey  such  knowledge 
to  the  said  Moore,  or  to  any  officers  of  the  Company, 
and  that  by  reason  of  such  failure  on  his  part  neither 
Moore  nor  any  of  the  officers  of  the  plaintiff  company 
had  knowledge  of  the  accident  until  long  after  it 
happened,  and  did  not  give  notice  of  it  to  the  de- 
fendant until  more  than  ten  days  after  this  em- 
ployee's knowledge  of  it  and  after  he  could  have 
informed  them  of  it,  then  and  in  such  event  you  are 
instructed  that  the  plaintiff  cannot  plead  lack  of 
knowledge  of  the  accident  as  an  excuse  for  a  failure 
to  give  notice  within  ten  days,  according  to  the  terms 
of  the  policy." 

Which  instruction  the  Court  refused  and  declined 
to  give.     [157] 

Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  de- 
fendant excepted  to  the  failure  and  refusal  of  the 
Court  to  give  the  said  instruction  and  its  exception 
was  allowed. 

EXCEPTION  IX. 

And  the  defendant,  at  a  former  day  of  the  Court 
and  before  the  conclusion  of  the  testimony  and 
within  the  time  fixed  by  the  law  and  the  rules  of  the 
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Court,  requested  the  Court  in  writing  to  give  to  the 
jury  Instruction  numbered  IV  filed  by  it,  which  in- 
struction was  in  the  following  language : 

**You  are  instructed,  gentlemen  of  the  jury,  that 
even  if  you  believe  from  a  fair  preponderance  of  the 
evidence  in  this  case,  that  none  of  the  officers  of  the 
plaintiff  corporation  knew  of  the  accident  to  Merrill, 
yet  this  does  not  necessarily  show  a  lack  of  knowl- 
edge on  the  part  of  the  plaintiff,  because  the  knowl- 
edge of  some  individual  other  than  the  officers  of  the 
plaintiff  might  be  knowledge  of  the  plaintiff.  You 
are  therefore  instructed,  that  if  you  believe  from  a 
fair  preponderance  of  the  evidence  that  Mr.  Com- 
stock,  the  foreman  of  the  plaintiff,  superintended 
and  directed  the  men  in  the  exercise  of  their  work 
on  the  premises  and  personally  supervised  them  while 
so  engaged,  and  that  the  character  of  his  duties  was 
such  that  he  would  know  when  the  employees  in  his 
charge  met  with  accidents,  and  that  he  employed 
and  discharged  the  men  and  reported  their  time  to 
the  plaintiff;  and  if  you  further  believe  from  a  fair 
preponderance  of  the  evidence  that  the  officers  of  the 
plaintiff  did  not  personally  supervise  the  work  of  the 
men  or  the  men  while  engaged  in  it,  and  did  not  oc- 
cupy such  a  relation  or  position  to  the  men  and  their 
work  as  would  render  it  reasonably,  likely  and  prob- 
able that  they  would  know  of  the  accidents  to  the 
men,  and  if  you  further  believe  from  a  fair  pre- 
ponderance of  the  evidence  that  they  established  no 
rules  or  regulations  requiring  or  directing  anyone  to 
report  to  them  accidents  [158]  to  the  employees 
while  engaged  at  their  work  on  the  premises,  and  if 
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you  further  believe  from  a  fair  preponderance  of  the 
evidence  that  none  of  the  officers  paid  any  attention 
to  the  question  or  subject  of  such  accidents  to  the 
employees,  except  one,  and  that  he  assumed  or  was 
charged  by  virtue  of  his  position  with  the  duty  of 
knowing  of  and  ascertaining  such  accidents  and  re- 
porting them ;  and  if  you  further  believe  that  this  offi- 
cer gave  no  directions  to  anyone  else  to  report 
accidents  to  him;  established  no  regulations  or  rules 
on  the  subject,  and  that  he  performed  such  duties 
and  remained  in  such  a  place  as  that  it  was  not 
reasonably  likely  or  probable  that  he  would  know  of 
such  accidents,  and  if  you  further  believe  from  a  fair 
preponderance  of  the  evidence  that  this  officer  relied 
on  the  foreman,  Mr.  Comstock,  to  report  to  him  such 
accidents  to  employees  and  for  this  reason  made  no 
supervision  and  took  no  steps  to  ascertain  about  such 
accidents;  and  if  you  further  believe  that  Mr.  Com- 
stock, the  foreman,  knew  that  Merrill  met  with  the 
accident  while  at  work  for  plaintiff  at  its  warehouse, 
for  which  he  recovered  damages  against  the  plain- 
tiff, but  that  for  any  reason  he  failed  to  inform  any 
of  the  officers  of  the  plaintiff  thereof,  and  that  by 
reason  of  his  failure  to  give  such  notice  and  informa- 
tion to  the  said  officers,  they  did  not  know  of  it  and 
that  they  did  not  give  notice  thereof  until  more  than 
thirty  days  after  the  accident  and  after  Comstock 
knew  of  it,  then  and  in  that  event  you  will  find  that 
the  plaintiff  knew  of  the  accident  when  Comstock 
knew  of  it." 

Which  instruction  the  Court  refused  and  declined 
to  give. 
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Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  defend- 
ant excepted  to  the  failure  and  refusal  of  the  Court 
to  give  the  said  instruction  and  its  exception  was 
allowed.     [159] 

EXCEPTION  X. 

And  the  defendant,  at  a  former  day  of  the  Court 
and  before  the  conclusion  of  the  testimony  and 
within  the  time  fixed  by  the  law  and  the  rules  of  the 
Court,  requested  the  Court  in  writing  to  give  to  the 
jury  Instruction  numbered  V  filed  by  it,  which  in- 
struction was  in  the  following  language: 

"You  are  instructed,  gentlemen  of  the  jury,  that  if 
you  believe  from  a  fair  preponderance  of  the  evi- 
dence in  this  case,  that  the  plaintiff  did  not  give 
notice  of  the  accident  to  Merrill  within  the  time  re- 
quired by  the  policy,  as  explained  to  you  in  these 
instructions,  it  is  not  necessary  that  the  defendant 
should  show  that  it  suffered  any  damage  by  reason 
of  the  failure  to  give  the  notice.  The  difficulty  of 
determining  what  effect  the  delay  and  the  failure 
of  the  plaintiff  to  give  the  notice  may  have  had  on  the 
result  of  the  case  of  Merrill  against  Stevens,  and  the 
difficulty  of  showing  whether  the  delay  in  the  giving 
of  the  notice  produced  conditions  which  controlled 
or  affected  the  decision  of  the  jury  in  the  case  of 
Merrill  against  the  plaintiff,  are  all  presumed  in  law 
to  have  been  provided  against  by  the  requirement  of 
the  policy  making  the  plaintiff's  right  of  action  de- 
pend on  the  giving  of  the  notice." 

Which  instruction  the  Court  refused  and  declined 
to  give. 
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Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  de- 
fendant excepted  to  the  failure  and  refusal  of  the 
Court  to  give  the  said  instruction  and  its  exception 
was  allowed. 

EXCEPTION  XI. 

And  the  defendant,  at  a  former  day  of  the  Court 
and  before  the  conclusion  of  the  testimony  and  with- 
in the  time  fixed  b}^  the  law  and  the  rules  of  the 
Court,  requested  the  Court  in  writing  to  give  to  the 
jury  Instruction  numbered  VII  filed  by  it,  which  in- 
struction was  in  the  following  language: 

"You  are  instructed,  that  if  the  officers  of  the 
plaintiff  [160]  did  not  exercise  such  a  supervision 
over  the  management  of  the  business  and  the  control 
of  the  men  and  the  performance  of  their  work,  as 
would  render  it  reasonably  likely  or  probable  that 
they  would  know  of  such  an  accident  to  one  of  the 
men,  and  if  they  did  not  establish  rules  or  regula- 
tions requiring  or  directing  some  one  else  to  give 
them  notice  or  knowledge  of  such  accidents,  then  you 
are  instructed  that  the  relation  of  Mr.  Comstock,  the 
foreman,  to  the  management  of  the  business  and  con- 
trol and  supervision  of  the  men,  was  such  that  his 
know^ledge  of  the  accident  was  the  knowledge  of 
the  plaintiff  and  that  likewise,  in  his  absence,  the 
knowledge  of  Mr.  Bass  while  acting  as  foreman  of 
the  men  in  the  same  manner,  was  the  knowledge  of 
the  plaintiff,  and  particularly  is  it  true  that  the 
knowledge  of  Mr.  Comstock  was  the  knowledge  of 
the  plaintiff  if  you  believe  from  a  fair  preponderance 
of  the  evidence  that  Mr.  Moore,  one  of  the  officers 
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of  the  plaintiff,  regarded  himself  as  the  proper  per- 
son to  acquire  knowledge  and  give  notice  of  such  ac- 
cidents, and  if  you  believe  that  this  duty  was  tacitly 
or  expressly  left  to  him  by  the  other  officers  of  the 
plaintiff  and  that  he  took  no  active  steps  with  regard 
to  the  matter  of  acquiring  knowledge  of  such  ac- 
cidents and  established  no  rules  or  regulations  on 
the  subject,  but  depended  on  Mr.  Comstock  to  give 
to  him  such  knowledge." 

Which  instruction  the  Court  refused  and  declined 
to  give. 

Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  de- 
fendant excepted  to  the  failure  and  refusal  of  the 
Court  to  give  the  said  instruction  and  its  exception 
was  allowed. 

EXCEPTION  XII. 

And  the  defendant,  at  a  former  day  of  the  Court 
and  before  the  conclusion  of  the  testimony  and  within 
the  time  fixed  by  the  law  and  the  rules  of  the  Court, 
requested  the  Court  in  writing,  to  give  to  the  jury 
Instruction  numbered  IX  filed  by  it,  which  [161] 
instruction  was  in  the  following  language: 

"You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence in  this  case  that  Mr.  Comstock  knew  that  Mer- 
rill had  met  with  an  accident  while  engaged  at  the 
warehouse  of  the  plaintiff,  in  determining  the  ques- 
tion w^hether  this  knowledge  is  to  be  treated  as 
knowledge  of  the  plaintiff,  it  makes  no  difference 
how  this  knowledge  was  acquired  by  Comstock.  It 
is  not  necessary  that  it  should  have  been  acquired 
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by  him,  in  order  to  charge  the  company,  while  in 
the  course  of  his  duties  for  the  plaintiff.  If  he  actu- 
ally knew  of  the  accident  to  Merrill,  the  question 
whether  he  acquired  this  knowledge  while  discharg- 
ing any  of  his  duties  as  a  foreman  or  employee  of 
the  plaintiff,  is  immaterial." 

Which  instruction  the  Court  refused  and  declined 
to  give. 

Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  defend- 
ant excepted  to  the  failure  and  refusal  of  the  Court 
to  give  the  said  instruction  and  its  exception  was 
allowed. 

EXCEPTION  XIII. 
And  the  defendant,  at  a  former  day  of  the  court 
and  before  the  conclusion  of  the  testimony  and 
within  the  time  fixed  by  the  law  and  rules  of  the 
court,  requested  the  Court  in  writing  to  give  to  the 
jury  Instruction  numbered  X  filed  by  it,  which  in- 
struction was  in  the  following  language: 

**You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence that  Comstock  bore  such  a  relation  to  the  busi- 
ness of  the  plaintiff  and  its  supervision,  at  the  time 
of  the  injury  to  Merrill,  that  the  duty  devolved  on 
him  of  reporting  accidents  to  the  employees,  and 
if  you  believe  that  Stevens  and  Moore,  President 
and  Secretary  of  the  plaintiff,  relied  on  him  and 
depended  on  him  to  give  such  notice,  and  if  you  further 
believe  from  a  fair  [162]  preponderance  of  the 
evidence  that  the  said  Comstock  did  know  of  the 
accident,  then  you  are  instructed  that  it  makes  no 
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difference  whether  this  knowledge  was  acquired  by 
him  while  he  was  engaged  in  the  discharge  of  any 
of  his  duties  as  foreman." 

Which  instruction  the  Coui-t  refused  and  declined 
to  give. 

Thereupon,  at  this  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  defend- 
ant excepted  to  the  failure  and  refusal  of  the  Court 
to  give  the  said  instruction,  and  its  exception  was 
allowed. 

EXCEPTION  XIV. 

And  the  defendant,  at  a  former  day  of  the  court, 
and  before  the  conclusion  of  the  testimony  and 
within  the  time  fixed  by  the  law  and  rules  of  the 
court,  requested  the  Court  in  writing  to  give  to  the 
jury  Instruction  numbered  XII  filed  by  it,  which 
instruction  was  in  the  following  language : 

*'You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the  evi- 
dence that  Mr.  Bass,  while  he  was  acting  as  foreman 
of  the  plaintiff,  learned  in  connection  with  the  dis- 
charge of  his  duties  as  foreman,  of  the  accident  to 
MerriU,  at  some  time  during  the  month  of  July, 
and  learned  that  he  had  met  with  the  accident  at 
the  hopper  in  question  in  this  case,  then  you  are  in- 
structed that  the  knowledge  of  Mr.  Bass  under  these 
circumstances  was  the  equivalent  of  knowledge  of 
the  plaintiff,  to  the  extent  that  the  plaintiff  cannot 
claim  a  lack  of  knowledge  as  an  excuse  for  a  failure 
to  give  the  notice  under  such  circumstances." 

Which  instruction  the  Court  refused  and  declined 
to  give. 
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Thereupon,  at  tMs  time,  and  before  the  jury  re- 
tired and  while  they  were  still  at  the  bar,  the  de- 
fendant excepted  to  the  failure  and  refusal  of  the 
Court  to  give  the  said  instruction,  and  its  exception 
was  allowed.     [163] 

And  thereupon  and  before  the  jury  retired  to  con- 
sider of  its  verdict,  and  while  it  was  still  at  the  bar, 
the  defendant  took  the  following  exceptions  to  the 
instructions  given  by  the  Court,  in  the  language  fol- 
lowing, to  wit: 

EXCEPTION  XV. 
Mr.  HOLT. — The  defendant  excepts  to  the  instruc- 
tion given  by  the  Court  in  which  the  jury  were  in- 
formed that  the  plaintiff  in  this  case  would  not  be 
chargeable  with  any  knowledge  acquired  by  its 
agents  unless  it  was  acquired  while  in  the  discharge 
of  their  duties,  this  having  reference  to  others  than 
the  officers  of  the  company,  for  the  reason  that  this 
is  an  incorrect  statement  of  the  law  as  applied  to 
the  facts  and  testimony  in  the  case ;  and  its  exception 
was  allowed. 

EXCEPTION  XVI. 
Mr.  HOLT. — Defendant  further  excepts  to  the  in- 
struction given  by  the  Court  in  which  the  jury  were 
informed  that  imder  the  circumstances  stated  by 
the  Court  in  the  instruction,  the  knowledge  of  an 
accident  acquired  by  Mr.  Comstock  while  at  Mr. 
Merril's  house  or  at  the  hospital  was  not  acquired 
in  the  discharge  of  his  duty  for  the  reason  that  this 
instruction  was  in  effect  a  comment  upon  the  weight 
of  the  testimony  and  for  the  reason  that  it  was  not 
a    correct  instruction,  because  there  was  no  testi- 
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mony  that  Mr.  Comstock  did  acquire  any  knowledge 
of  the  accident  at  either  the  house  or  the  hospital, 
and  therefore  the  instruction  was  not  applicable  to 
the  testimony  and  was  calculated  to  create  the  im- 
pression on  the  jury  that  in  the  mind  of  the  Court 
that  the  testimony  which  was  given  on  that  subject 
was  of  such  a    character  and  calculated  to  mislead 
the  jury;  and  its  exception  was  allowed. 
EXCEPTION  XVII. 
Mr.    HOLT. — Defendant   excepts  to  the    instruc- 
tion of  the  Court  in    [164]    its  statement  of  the  issues 
in  this  case  in  which  it  informed  the  jury  that  if  the 
defendant  was  not  damaged  by  the  failure  to  give 
notice  within  the  time  fixed  in  the  policy,  that  the 
failure  to  give  notice  would  not  defeat  the  plaintiff's 
action ;  and  its  exception  was  allowed. 
EXCEPTION  XVIII. 
Defendant  objects  to  the  instruction  informing  the 
jury  that  if  the  defense  might  have  been  made  suc- 
cessfully by  the  defendant,  notwithstanding  the  fact 
that  the  witnesses  may  have  scattered  or  that  alter- 
ations may  have  been  made  in  the  premises  or  appli- 
ances,   the    failure    of   the   plaintiff  to  give  notice 
within  the  time  required  by  the  policy  would  not 
defeat  this  action;  and  its  exception  was  allowed. 
EXCEPTION  XIX. 
Defendant   excepts  to  the  instruction    which    in- 
formed the  jury  that  unless   the    defendant  would 
have  been  embarrassed  or  injured  in  the  defending 
of  the  action  by  the  failure  of  the  plaintiff  to  give 
notice  within  the  time  fixed  in  the  policy  would  not 
defeat  its  action.     The  language  I  could  not  remem- 
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ber,  of  course;  and  its  exception  was  allowed. 

The  COURT.— The  Coui't  stated  the  proposition 
both  "positively  and  negatively." 

EXCEPTION  XX. 

Mr.  HOLT. — 'Defendant  excepts  to  the  giving  of 
this  instruction  for  the  reason  that  it  is  an  incorrect 
statement  of  the  law  for  the  reason  that  if  the  notice 
was  not  given  within  the  time  fixed  by  the  policy 
it  makes  no  difference  whether  the  defendant  would 
have  been  damaged  or  hindered  or  interfered  with 
in  making  a  defense.  The  law  conclusively  pre- 
sumes a  damage  from  the  giving  of  the  notice,  a  con- 
dition precedent  to  the  recovery  on  the  policy. 

The  COURT.— The  Court  ruled  with  you  that  way 
once.     Exception  allowed.     [165] 

EXCEPTION  XXL 

Mr.  HOLT. — Defendant  excepts  to  the  instruc- 
tion given  by  the  Court  calling  attention  to  the  tes- 
timony detailing  admissions  and  conversations  in 
which  the  jury  were  instructed  that  they  should  re- 
ceive such  testimony  with  caution  because  it  is  an 
instruction  commenting  on  the  weight  of  the  evi- 
dence, because  it  is  incorrect  as  a  statement  of  law, 
because  the  true  rule  is  that  the  testimony  relates 
to  such  admissions  or  declarations  is  as  convincing 
as  other  testimony,  it  should  have  the  same  force  and 
effect.  There  is  no  difference  between  the  two 
classes  of  testimony  indicated ;  and  its  exception  was 
allowed. 

EXCEPTION  XXII. 

Defendant  further  excepts  to  the  instruction  for 
the  reason    that  in  it  the  Court  alluded  to  the  fact 
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that  one  counsel  in  his  argument  had  given  reasons 
why  such  testimony  should  be  received  with  great 
caution,  and  that,  inasmuch  as  this  was  one  of  the 
counsel  for  the  plaintiff  and  the  only  testimony  of 
this  character  was  given  in  behalf  of  the  defendant, 
this  instruction  affected  the  weight  of  the  testimony 
of  the  defendant  on  this  subject  and  gave  a  certain 
amount  of  sanction  and  approval  to  the  argument  of 
the  attorney  for  the  plaintiff  thereon. 

EXCEPTION  XXIII. 
Mr.  HOLT. — Defendant  further  excepts  to  the 
instruction  on  this  subject  for  the  reason  that  during 
the  course  of  it  the  Court  instructed  the  jury  that 
the  Answer  of  the  defendant  set  forth  that  the  acci- 
dent occurred  on  or  about  the  19th  day  of  July,  for 
the  reason  that  it  was  an  incorrect  statement  of  the 
issues,  because  the  Answer  to  the  Amended  Com- 
plaint alleged  that  the  accident  occurred  on  or  before 
the  19th  of  July.  I  do  not  know  whether  that 
is  material  or  not,  but  I  noted  it ;  and  its  exception  was 
allowed.     [166] 

[Order  Certifying,  Approving  and  Allowing  Bill  of 

Exceptions.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division, 

No.  1739-C. 
JOHN  B.  STEVENS  &  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 
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THE  FRANKFORT  MARINE,  ACCIDENT  & 
PLATE  GLASS  INSURANCE  COMPANY, 
a  Corporation, 

Defendant. 

United  States  of  America, 
Western  District  of  Washington, 
Southern  Division, — ss. 

I,  E.  E.  CUSHMAN,  Judge  of  the  District  Court 
of  the  United  States,  Western  District  of  Washing- 
ton, in  the  Southern  Division,  being  the  Judge  be- 
fore whom  the  above-entitled  action  was  tried,  do 
hereby  certify  that  the  above,  foregoing  and  an- 
nexed Bill  of  Exceptions  in  the  above-entitled  action 
contains  a  true  and  correct  record  of  all  the  matters 
and  proceedings  occurring  in  the  said  cause;  that 
the  same  is  a  true  and  correct  Bill  of  Exceptions 
therein  and  the  same  is  hereby  certified,  approved 
and  allowed  this  5th  day  of  March,  1914. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  Mar.  5,  1914.)     [167] 


Writ  of  Error  [Copy]. 
The  President  of  the  United  States,  to  the  Honor- 
able Judges  of  the  United  States  District  Court, 
for  the  Western  District  of  Washington,  South- 
ern Division,  Greeting: 
Because  in  the  record  and  rendition  of  a  judg- 
ment  in   the  above-entitled   court   before   you,    on 
January  2,   1914,   for   Six  Thousand   Seven  Hun- 
dred Sixty-six  and  88/100  ($6,766.88)  Dollai-s,  in  a 
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cause  wherein  John  B.  Stevens  &  Company,  a  cor- 
poration, is  plaintiff,  and  The  Frankfort  Marine, 
Accident  &  Plate  Glass  Insurance  Company,  a  cor- 
poration, is  defendant,  manifest  error  hath  hap- 
pened to  the  injury  of  the  defendant,  and  we  being 
willing  that  the  said  error  should  be  corrected  and 
justice  done  to  the  said  defendant,  do  command  you, 
under  your  seal,  to  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you  may 
have  the  same  at  San  Francisco,  California,  in  the 
said  Circuit  Court  of  Appeals,  in  thirty  days  from 
the  date  of  this  w^it,  to  wit,  on  or  before  the  4th 
day  of  April,  1914,  so  that  the  record  and  proceed- 
ings aforesaid,  being  inspected,  the  said  Circuit 
Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right  and  ac- 
cording to  law  and  the  custom  of  the  United  States 
ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  5th  day  of  March,  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Fourteen. 

[Seal  of  Court]  FRANK  L.  CROSBY, 

Clerk  of  the  District  Court  of  the  United  States  for 

the  Western  District  of  Washington,  Southern 

Division.     [168] 

By  E.  C.  Ellington, 

Deputy. 
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The  bond  having  been  approved  the  foregoing 
writ  is  allowed. 

EDWARD  E.  CUSHMAN, 
Judge  of  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  Southern 
Division. 
Service  of  the  within  and  foregoing  as  well  as  the 
assignment  of  errors  and  bond  by  receipt  of  true 
copies  thereof,  is  hereby  admitted  this  5th  day  of 
March,  1914. 

J.  W.  QUICK  and 
L.  B.  da  PONTE, 
Attorneys  for  John  B.  Stevens  &  Company,  a  Cor- 
poration, Plaintiff. 

[Endorsed]:  ''Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Mar.  5,  1914.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy."     [169] 


In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

No.  


THE  FRANKFORT  MARINE,  ACCIDENT  & 
PLATE  GLASS  INSURANCE  COMPANY, 
a  Corporation, 

Plaintiff  in  Error, 
vs. 

JOHN  B.  STEVENS  &  COMPANY,  a  Corporation, 

Defendant  in  Error. 
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Citation  on  Writ  of  Error  [Copy]. 

United  States  of  America, 

The  President  of  the  United  States  of  America  to 

John  B.   Stevens  &  Company,  a  Corporation, 

Defendant  in  Error,  Greeting : 
You  are  cited  and  admonished  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  at  the  courtroom  of  said  Court,  in  the 
city  of  San  Francisco,  in  the  State  of  California, 
within  thirty  days  after  the  date  of  this  citation,  to 
wit,  on  the  4rth  day  of  April,  1914,  pursuant  to  the 
writ  of  error  filed  in  the  office  of  the  Clerk  of  the 
District  Court  of  the  United  States,  for  the  Western 
District  of  Washington,  Southern  Division,  wherein 
The  Frankfort  Marine,  Accident  &  Plate  Glass  In- 
surance Company,  a  corporation  is  defendant  and 
you  are  plaintiff,  to  show  cause,  if  any  there  be,  why 
the  judgment  in  the  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  5th  day  of  March,  1914.     [170] 

[Seal  of  Court]     EDWARD  E.  CUSHMAN, 
Judge  of  the  District  Court  of  the  United  States,  for 

the  Western  District  of  Washington,  Southern 

Division. 

Service  of  the  within  and  foregoing  Citation  and 
Writ  of  Error  therein  mentioned  and  the  receipt  of 
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true  copies  thereof  is  hereby  admitted  this  5  day  of 

March,  1914. 

J.  W.  QUICK  and 
L.  B.  da  PONTE, 

Attorneys  for  John  B.  Stevens  &  Company,  Defend- 
ant in  Error. 

[Endorsed]:  ''Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Mar.  5,  1914.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy."     [171] 


[Cetificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record.] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  and  return  that  the  fore- 
going is  a  true  and  correct  copy  of  the  record  and 
proceedings  in  the  case  of  John  B.  Stevens  and 
Company  vs.  Frankfort  Marine,  Accident  &  Plate 
Glass  Insurance  Company,  No.  1739-C,  lately  pend- 
ing in  this  court,  as  required  by  the  stipulation  of 
counsel  filed  herein. 

I  hereto  attach  and  herewith  transmit  the  original 
Writs  of  Error  and  Citation  in  this  case ; 

I  further  certify  and  return  that  the  cost  of  cer- 
tifying and  making  the  foregoing  record  amounts  to 
the  sum  of  $126.70,  which  amount  has  been  paid  to 
me  by  the  attorneys  for  the  plaintiff  in  error. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  the  seal  of  this  Court,  at  Tacoma,  this 
first  day  of  April,  A.  D.  ISM. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 
Deputy  Clerk.     [172] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1739-C. 

JOHN  B.  STEVENS  &  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

THE  FRANKFORT  MARINE,  ACCIDENT  & 
PLATE  GLASS  INSURANCE  COM- 
PANY, a  Corporation, 

Defendant. 

Writ  of  Error  [Original]. 

The  President  of  the  United  States,  to  the  Honorable 
Judges  of  the  United  States  District  Court,  for 
the  Western  District  of  Washington,  Southern 
Division,  Greeting : 
Because  in  the  record  and  rendition  of  a  judgment 
in  the  above-entitled  court  before  you,  on  January 
2,  1914,  for  Six  Thousand  Seven  Hundred  Sixty-six 
and  88/100  ($6,766.88)  Dollars,  in  a  cause  wherein 
John  B.  Stevens  &  Company,  a  corporation,  is  plain- 
tiff, and  The  Frankfort  Marine,   Accident  &  Plate 
Glass  Insurance  Company,  a  corporation,  is  defend- 
ant, manifest  error  hath  happened  to  the  injury  of 
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the  defendant,  and  we  being  willing  that   the   said 
error  should  be  corrected  and  justice  done  to  the  said 
defendant,  do  command  you,  under  your  seal,  to  send 
the    records    and    proceedings    aforesaid,   with    all 
things  concerning  the  same,  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  may  have  the  same  at  San 
Francisco,  California,  in  the  said  Circuit  Court  of 
Appeals,  in  thirty  days  from  the  date  of  this  writ, 
to  wit,  on  or  before  the  4th  day  of  April,  1914,  so  that 
the   records  and  proceedings   aforesaid,   being   in- 
spected, the   said   Circuit    Court    of   Appeals   may 
cause   further  to   be   done   therein   to   correct   the 
error,  what  of  right  and  according  to  law  and  the 
custom  of  the  United  States  ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  5th  day  of  March,  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Fourteen. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  Southern 
Division. 

By  E.  C.  Ellington, 
Deputy. 
The  bond  having  been  approved  the  foregoing  writ 

is  allowed. 

EDWARD  E.  CUSHMAN, 
Judge  of  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  Southern 
Division. 
Service  of  the  within  and  foregoing,  as  well  as  the 
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assignment  of  errors  and  bond  by  receipt  of  true 

copies  thereof,  is  hereby  admitted  this  5th  day  of 

March,  1914. 

J.  W.  QUICK  and 
L.  B.  da  PONTE, 

Attorneys  for  John  B.  Stevens  &  Company,  a  Cor- 
poration, Plaintiff. 

[Endorsed] :  No.  1739-C.  In  the  United  States 
District  Court,  Western  District  of  Washington. 
Jno.  B.  Stevens  &  Co.,  a  Corporation,  Plaintiff,  vs. 
The  Frankfort  Marine  etc.  Ins.  Co.,  a  Corporation, 
Defendant.  Writ  of  Error.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Southern 
Division.  Mar.  5,  1914  Frank  L.  Crosby,  Clerk. 
[By  F.  M.  Harshberger,  Deputy. 


In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

No.  


THE  FRANKFORT  MARINE,  ACCIDENT  & 
PLATE  GLASS  INSURANCE  COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 

vs. 

JOHN  B.  STEVENS  &  COMPANY,  a  Corporation, 

Defendant  in  Error. 
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Citation  on  Writ  of  Error  [Original]. 

United  States  of  America. 

The  President  of  the  United  States  of  America  to 
John  B.   Stevens  &  Company,  a  Corporation, 
Defendant  in  Error,  Greeting: 
You  are  cited  and  admonished  to  be  and  appear 
in  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  at  the  courtroom  of  said  Court,  in 
the  city  of  San  Francisco,  in  the  State  of  California, 
within  thirty  days  after  the  date  of  this  citation,  to- 
wit:  on  the  4th  day. of  April,  1914,  pursuant  to  the 
writ  of  error  filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  of  the  United  States,  for  the  Western 
District  of  Washington,  Southern  Division,  wherein 
The  Frankfort  Marine,  Accident  &  Plate  Glass  Insur- 
ance Company,  a  corporation  is  defendant  and  you 
are  plaintiff,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should 
not  be   corrected  and  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
this  5th  day  of    March,  1914. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge  of  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  Southern 
Division. 

Service  of  the  within  and  foregoing  Citation  and 
!Writ  of  Error  therein  mentioned  and  the  receipt  of 
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true  copies  thereof  is  hereby  admitted  this  5th  day 

of  March,  1914. 

J.  W.  QUICK  and 
L.  B.  da  PONTE, 

Attorneys  for  John  B.  Stevens  &  Company,  Defend- 
ant in  Error. 

[Endorsed]:    No.    .     In    the    United    States 

Circuit  Court  of  Appeals,  for  the  9th  Circuit.  The 
Prankfort  Marine,  etc.  Ins.  Co.,  a  Corporation,  Pltff. 
in  Error,  vs.  Jno.  B.  Stevens  &  Co.,  a  Corporation, 
Deft,  in  Error.  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Southern  Divi- 
sion. Mar.  5,  1914.  Frank  L.  Crosby,  Clerk.  By 
F.  M.  Harshberger,  Deputy. 


[Endorsed]:  No.  2397.  United  States  Circuit 
Oourt  of  Appeals  for  the  Ninth  Circuit.  The 
Frankfort  Marine,  Accident  &  Plate  Glass  Insurance 
Company,  a  Corporation,  Plaintiff  in  Error,  vs.  John 
B.  Stevens  &  Company,  a  Corporation,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of  Error 
io  the  United  States  District  Court  of  the  Western 
District  of  Washington,  Southern  Division. 
Received  and  filed  April  2,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


2) 


IN  THE 


United  States  CiRCun  Court 
Of  Appeals 

FOR  THE  NINTH  CIRCUIT 


THE  FRANKFORT  MARINE,  ACCI- 
DENT   &     PLATE     GLASS     IN- 
SURANCE COMPANY,  a  corpora-] 
tion, 

Plaintiff  in  Error \   xr       -rili/ 

vs. 

JOHN  B.  STEVENS  &  COMPANY,^ 
a  corporation. 

Defendant  in  Error. 


Brief  of  Plaintiff  in  Error 


HUDSON,  HOLT  &  HARMON, 
Attorneys  for  Plaintiff  in  Error, 
Tacoma,  Washington. 

Filed 

AUG  :;  1  1914 
F.  D.  Alonckton, 

Clerk. 


IN  THE 


United  States  Circutf  Court 
Of  Appeais 

FOR  THE  NINTH  CIRCUIT 


THE  FRANKFORT  MARINE,  ACCI- 
DENT &  PLATE  GLASS  IN- 
SURANCE COMPANY,  a  corpora- 
tion, 

Plaintiff  in  Error \   xr 

vs. 


JOHN  B.  STEVENS  &  COMPANY,' 
a  corporation, 

Defendant  in  Error. 


Brief  of  Plaintiff  in  Error 


STATEMENT  OF  THE  CASE. 

This  action  was  brought  by  defendant  in  error 
to  recover  from  plaintiff  in  error  on  an  Employer's 
Liability  Policy  issued  by  it. 

While  this  policy  was  in  force  I.  B.  Merrill,  one 
of  the  employees  of  defendant  in  error,  sustained 
an  injury  while  in  the  course  of  his  employment 
and  brought  suit  in  the  Superior  Court  of  Pierce 
County,   Washington,   recovering   a   judgment   for 


damages  against  defendant  in  error,  which  was  paid 
by  it.  This  action  was  brought  for  the  purpose  of 
recovering  such  part  thereof  as  was  covered  by 
the  policy. 

In  the  suit  brought  by  Merrill  he  claimed  that 
while  he  was  attempting  to  pass,  in  the  usual  way, 
from  the  platform  of  defendant  in  error's  ware- 
house to  a  freight  car  that  stood  on  a  track  a 
few  feet  away,  he  stepped  on  the  edge  of  a  hopper 
used  for  the  purpose  of  conveying  the  grain  from 
the  freight  car  to  the  warehouse,  and  that  one  of 
the  planks  constituting  the  side  of  the  hopper  split 
and  part  of  it  broke  off,  causing  him  to  fall  on  his 
side,  inflicting  on  him  serious  injuries.  (Tr.  of  R., 
pp.  46-76). 

The  framework  and  appliance  were  both  referred 
to  as  the  hopper,  but  the  framework  was  planked  up 
on  two  sides  with  four  posts  and  one  end  of  it  was 
at  the  platform  and  the  other  end  at  the  car.  It 
was  a  permanent  structure.  (Tr.  of  R.,  p.  46). 

The  complaint  of  defendant  in  error  alleged  the 
execution  and  delivery  of  the  policy  in  the  State 
of  Washington  and  set  up  the  rendition  of  the 
judgment  against  it  in  favor  of  I.  B.  Merrill,  and 
alleged  a  performance  by  it  of  all  the  conditions 
of  the  policy. 

The  complaint  was  amended  once  or  twice  and  the 
amended  answer  to  the  amended  complaint  denied, 
practically,    all    the    material  allegations    of    this 
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complaint,  except  the  issuance  of  the  policy,  and  as 
a  part  of  its  denial  it  affirmatively  alleged  that  the 
policy  contained  a  condition  precedent,  requiring 
defendant  in  error,  "upon  the  occurrence  of  an 
accident,  to  give  notice  in  writing  thereof  imme- 
diately, and  at  the  latest  within  ten  days."  Plaintiff 
in  error  also  set  up,  in  the  affirmative  defense 
to  its  amended  answer,  the  existence  of  this  condition 
in  the  policy  and  alleged  that,  notwithstanding  the 
fact  that  defendant  in  error  well  knew  of  the 
accident  on  or  before  the  19th  day  of  July,  1909, 
yet  it  did  not  give  notice  thereof  until  the  latter 
part  of  October  or  the  first  of  November  following. 
It  also  alleged  that  the  condition  requiring  notice 
was  a  condition  precedent  by  the  terms  of  the 
contract. 

The  answer  contained  an  additional  affirmative 
defense  in  which  it  alleged  that,  at  the  time  of  the 
accident,  on  or  before  July  19,  1909,  defendant  in 
error  well  knew  of  the  accident  to  Merrill,  but 
that  it  did  not  give  notice  thereof  until  the  latter 
part  of  October  or  the  first  part  of  November,  and 
that  by  reason  thereof  plaintiff  in  error  was  de- 
prived of  the  opportunity  to  investigate  the  accident ; 
to  preserve  the  testimony;  the  evidence  became 
destroyed;  the  witnesses  scattered;  alterations  were 
made  in  the  structure  on  which  the  accident 
occurred,  and  it  was  no  longer  possible  to  success- 
fully defend  the  action. 

A  reply  was  filed  denying  the  allegations  of  the 


amended   answer  and   the   case   went  to  trial  on 
these  issues. 

Defendant  in  error  is  a  corporation  and  at  the 
time  of  the  injury  it  had  a  president  and  a  secretary 
and  two  foremen,  one  of  whom  acted  at  night  and 
at  times  in  the  place  of  the  other  one.  Moore,  the 
secretary,  testified  that  his  duties  pertained  entirely 
to  the  office  and  his  relation  to  the  work  was  not 
such  as  that  he  would  likely  know  of  accidents  to 
the  men,  and  that  he  relied  on  the  foremen  to  inform 
him  if  any  such  accidents  occurred,  and  that  he 
never  gave  any  instructions  or  directions  to  the 
foremen  on  the  subject,  and  that  no  rules  requiring 
the  foremen  to  report  accidents  were  made  or  pro- 
mulgated by  defendant  in  error.  (Tr.  of  R.,  pp. 
59-60). 

While  the  testimony  on  this  subject  of  Mr. 
Stevens,  the  president  of  plaintiff  in  error,  was 
evasive,  he  finally  admitted  that  he  would  not  know 
of  an  accident  unless  he  happened  to  be  out  around 
where  the  men  were  at  work,  and  that  he  relied 
on  Mr.  Moore,  the  secretary,  and  Mr.  Comstock 
and  Mr.  Bass,  the  foremen,  to  inform  him  if  such 
accidents  occurred,  and  that  it  was  their  duty  to 
know  of  them.  He  admitted  that  he  had  established 
no  rules  or  regulations  with  respect  to  the  giving  of 
notice  and  that  he  had  not  given  them  any  instruc- 
tions on  the  subject.  His  time  was  spent  chiefly  in 
the  office,  except  as  he  might  incidentally  pass 
out  through  the  warehouse  where  the  men  were 
at  work.  (Tr.  of  R.,  pp.  72,  81,  82). 


Mr.  Moore  testified  that  on  other  occasions  Mr. 
Comstock  had  reported  accidents.  (Tr.  of  R.,  p.  60). 
It  appeared  that  Mr.  Comstock  and,  in  his  absence, 
Mr.  Bass,  the  foremen,  had  exclusive  charge  and 
control  of  the  men,  superintended  their  work, 
directed  them  in  it,  hired  and  discharged  them,  made 
out  the  payroll  and  conducted  the  practical  opera- 
tions of  the  work,  except  those  parts  which  might 
be  called  financial  or  clerical. 

Mr.  Merrill  testified  that  Mr.  Comstock  knew 
all  about  the  accident  to  him  at  the  time  it  happened 
(Tr.  of  R.,  p.  77),  and  that  shortly  afterwards 
Comstock  told  him  that  he  had  replaced  the  broken 
board  (Tr.  of  R.,  p.  80),  and  that  a  few  days  after 
it  happened,  when  Mr.  Comstock  was  absent  and 
Mr.  Bass  was  acting  as  foreman  in  his  place,  he 
discussed  it  with  Mr.  Bass,  in  connection  with 
making  some  changes  and  alterations  in  the  hopper 
on  which  it  occurred.    (Tr.  of  R.,  p.  77). 

It  seems  that  Mr.  Stevens,  the  president  of  de- 
fendant in  error,  was  in  the  East  at  the  time  the 
accident  to  Merrill  occurred,  and  that  after  Merrill 
had  worked  a  few  days  subsequently  to  the  accident 
his  condition  became  such  that  he  went  home  and 
an  operation  for  the  removal  of  his  kidney  was 
found  to  be  necessary.  He  telephoned  to  Mr.  Com- 
stock, who  came  to  his  house.  He  discussed  the 
accident  v/ith  Mr.  Comstock  on  this  occasion.  Sub- 
sequently Mr.  Comstock  visited  him  at  the  hospital 
and  promised  that  his  wages  would  be  paid  and 


asked  him  if  he  intended  to  sue  the  company.  (Tr. 
of  R.,  p.  78).  Comstock  also  told  Mrs.  Tute  to 
inform  Mrs.  Merrill  that  his  wages  would  go  on  and 
that  he  was  as  much  entitled  to  tnem  <xs  other 
men  who  had  been  hurt  in  the  employ  of  defendant 
in  error.  (Tr.  of  R.,  p.  95).  He  also  talked  to 
Mrs.  Merrill,  on  the  day  Merrill  was  taken  to  the 
hospital,  about  Merrill's  having  been  injured.  He 
said  that  it  was  too  bad  that  he  had  been  hurt; 
that  Mr.  Stevens  would  stand  good  for  his  hospital 
bills  and  pay  his  wages.  The  wages  were  paid  for 
some  time,  until  on  one  occasion  when  Mrs.  Merrill 
went  to  the  warehouse  to  receive  them  she  was  told 
that  they  would  not  be  paid  any  more.  (Tr.  of  R., 
p.  84).  These  conversations  were  all  denied  by 
Mr.  Comstock. 

During  the  trial,  when  Mr.  Merrill  was  on  the 
stand,  the  Court  directed  the  jury  to  disregard 
the  conversations  between  him  and  Comstock  unless 
they  showed  that  Comstock  knew  of  the  accident  at 
the  time  it  occurred,  and  also  directed  him  to 
disregard  them  unless  Mr.  Comstock  was  sent  to 
the  hospital  by  defendant  in  error  and  that  they 
would  regard  them  only  in  the  event  they  showed 
that  Comstock  knew  of  the  accident  at  the  time  it 
occurred.  (Tr.  of  R.,  p.  79).  One  instruction 
directed  to  the  testimony  of  both  Mr.  and  Mrs. 
Merrill,  to  the  same  effect,  was  given  to  the  jury 
by  the  Court,  (Tr.  of  R.,  p.  163),  and  the  Court 
also  instructed  the  jury  that  they  should  receive 
with  great  caution  the  evidence  of  the  witnesses  as 


to  the  declarations  and  admissions  of  Comstock. 
(Tr.  of  R.,  p.   167). 

Defendant  in  error  undertook  to  show  that  it 
had  no  knowledge  of  the  accident  until  within  a 
few  days  before  the  notice  was  given,  some  time 
during  the  last  of  October,  1909.  This  was  dis- 
puted by  plaintiff  in  error  and  the  testimony  in 
the  case  was  directed  chiefly  to  this  question. 

While  defendant  in  error  was  proving  its  case 
in  chief,  its  attorneys  sought  to  extract  from  the 
Court  an  opinion  on  the  question  whether  it  should 
show  at  that  time,  as  a  part  of  its  case,  that 
plaintiff  in  error  suffered  no  damage  and  that  for 
that  reason  the  questions  of  knowledge  of  the  acci- 
dent on  the  part  of  defendant  in  error  and  notice 
to  plaintiff  in  error,  were  immaterial.  The  Court 
declined  to  express  an  opinion  on  that  subject.  (Tr. 
of  R.,  p.  66),  Defendant  in  error  rested  its  case 
without  any  testimony  on  this  subject,  but  in  rebuttal 
it  attempted  to  show  that  the  case  could  have  been 
defended  as  well  at  the  time  the  notice  was  given 
as  it  could  have  been,  if  the  notice  had  been  given 
immediately  after  the  accident.  (Tr.  of  R.,  p.  106). 
This  testimony  was  objected  to  by  plaintiff  in 
error,  who  took  the  position  that  the  question 
whether  it  sustained  any  damage  by  a  failure  to  give 
notice  in  accordance  with  the  requirements  of  the 
policy  was  immaterial,  because  the  condition  re- 
quiring notice  was  a  condition  precedent  both  by 
its  nature  and  by  the  express  provisions  of  the 
policy. 
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During  the  testimony  of  Merrill,  one  of  the 
witnesses  for  plaintiff  in  error,  he  stated  that  he 
discussed  the  accident,  a  day  or  two  after  the  injury, 
with  Mr.  Comstock ;  that  he  told  him  the  board  had 
broken  off  and  that  Comstock  said  it  ought  to  have 
been  fixed,  and  that  Comstock  then  told  him  he  had 
knocked  off  the  piece  of  the  board  that  was  left 
on  the  hopper  and  had  taken  the  bottom  board 
and  put  it  there.  (Tr.  of  R.,  pp.  77-80).  This 
testimony  was  offered  for  the  purpose  of  corro- 
borating Mr.  Merrill  in  his  statement  that  Mr. 
Comstock  knew  of  the  accident,  as  shown  by  the 
fact  that  he  had  repaired  and  altered  the  hopper 
after  the  accident. 

The  evidence  offered  by  defendant  in  error  for 
the  purpose  of  showing  that  plaintiff  in  error  had 
not  been  damaged  was  the  testimony  of  Mr.  Com- 
stock, who  testified  only  in  rebuttal.  He  contradicted 
Mr.  Merrill  with  reference  to  the  alterations  in 
the  hopper.  In  his  testimony  on  this  subject  he 
stated  that  no  change  in  the  hopper  was  made  except 
with  reference  to  the  cover  on  it,  which  change  would 
have  had  no  bearing  whatever  on  the  question 
whether  making  the  change  indicated  a  knowledge* 
of  the  accident.  His  testimony  on  this  subject  went 
somewhat  beyond  the  mere  contradiction  of  Mr. 
Merrill,  but  it  was  difficult  to  draw  the  line  and  it 
was  not  objected  to. 

Defendant  in  error  then  proceeded  to  show  by 
Mr.  Comstock  that  all  the  employees  and  witnesses 
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were  as  much  available  at  the  time  the  Merrill  suit 
was  begun  as  they  were  at  any  time  after  the 
accident.  There  was  only  one  witness  to  the  acci- 
dent, as  shown  by  the  report  of  accident,  and  his 
name  was  Busard.  When  counsel  for  defendant 
in  error  undertook  to  interrogate  the  witness  about 
Busard's  presence,  the  testimony  was  objected  to 
because  it  was  irrelevant  and  immaterial  and  for 
the  reason  that  it  made  no  difference,  the  reason 
and  purpose  of  the  objection  being  made  plain  and 
manifest.  Defendant  in  error  was  permitted  to 
prove  that  Mr.  Busard  was  present  and  could  have 
been  used  as  a  witness  if  plaintiff  in  error  had 
defended  the  suit,  but  it  turned  out  on  cross-examin- 
ation that  he  was  missing  at  the  time  of  the  trial 
and  that  defendant  in  error  spent  much  money  en- 
deavoring to  find  him,  but  was  unable  to  do  so.  (Tr. 
of  R.,  pp.  106-107).  Defendant  in  error  defended 
the  case  itself,  plaintiff  in  error  having  refused 
to  do  so. 

On  the  cross-examination  of  Comstock,  for  the 
purpose  of  contradicting  him  and  breaking  down  the 
force  of  his  testimony,  plaintiff  in  error  went  into 
the  question  of  the  alterations  that  were  really  made 
in  the  hopper  and  demonstrated  that  his  testimony 
in  chief  was  untrue,  and  it  also  thus  showed  that  it 
was  in  conflict  with  his  testimony  on  the  trial  of  the 
Merrill  case,  and  this  cross-examination  necessarily 
developed  the  fact  that  after  the  accident  and  before 
notice  of  it  was  given  to  plaintiff  in  error,  the  entire 
hopper  was  reconstructed  and  the  very  plank  which 
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Merrill  claimed  broke  off  with  him,  if  it  had  ever 
been  put  back,  was  subsequently  knocked  off  and 
thrown  away,  and  the  physical  condition  of  the 
hopper  at  the  time  of  the  accident  was  no  longer 
susceptible  of  satisfactory  proof.  (Tr.  of  R.,  pp.  108 
to  110). 

This  testimony  was  brought  out  on  cross-examina- 
tion for  the  purpose  of  exposing  the  falsity  of 
Comstock's  testimony  in  chief,  but  at  the  same  time 
it  showed  acts  on  the  part  of  defendant  in  error 
between  the  time  of  the  accident  and  more  than 
ten  days  after  it  occurred,  and  more  than  ten 
days  after  it  knew  of  it,  which  practically  made  it 
impossible  for  plaintiff  in  error  to  have  successfully 
defended  the  case,  if  it  had  desired  to  do  so. 

Plaintiff  in  error  introduced  no  evidence  on  the 
subject  of  the  damage  sustained  by  it  by  reason 
of  the  failure  to  give  notice,  taking  the  positior- 
that  this  question  was  immaterial  and  that,  if  it 
was  not,  the  damage  had  been  shown  by  the  testi- 
mony of  defendant  in  error. 

Plaintiff  in  error  requested  the  Court  to  instruct 
the  jury  that  if  they  believed  that  Comstock  knew 
that  Merrill  had  met  with  the  accident,  in  deter- 
mining whether  this  knowledge  was  to  be  treated  as 
the  knowledge  of  the  plaintiff,  it  made  no  differ- 
ence how  it  was  acquired  by  him  and  that  it  was 
not  necessary  that  it  should  have  been  acquired 
by  him  while  in  the  course  of  his  duties.  This 
instruction  was  refused  and  the  Court  gave  two 
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instructions  presenting  the  contrary  view,  the  first 
one  relating  to  the  testimony  of  Merrill  and  Mrs. 
Merrill  in  relating  to  the  conversations  with  Corn- 
stock  at  the  house  and  at  the  hospital,  which  it  was 
claimed  showed  that  Comstock  knew  of  the  accident, 
or  was  at  least  informed  of  it  at  that  time.  (Tr.  of 
R.,  pp.  175,  176,  156,  163,  164).  The  Court  in- 
structed the  jury  that  knowledge  acquired  by  Com- 
stock in  this  way  was  not  the  knowledge  of  the 
principal,  unless  it  was  acquired  while  acting  in  the 
course  of  his  employment. 

In  the  second  instruction  the  Court  informed  the 
jury  that  any  knowledge  or  information  that  Com- 
stock might  have  acquired  concerning  the  accident, 
while  visiting  at  Merrill's  house  or  at  the  hospital, 
would  not  be  the  knowledge  of  defendant  in  error 
unless  he  was  there  to  see  Merrill  in  the  dis- 
charge of  his  employment. 

On  the  trial  plaintiff  in  error  requested  the 
Court  to  instruct  the  jury  that  the  condition  re- 
quiring notice  was  a  condition  precedent  and  that, 
if  there  was  a  breach  of  it,  defendant  in  error  could 
not  recover,  and  that  the  question  whether  plaintiff 
in  error  suffered  any  damage  by  reason  of  the 
failure  to  give  the  notice  was  immaterial  in  the 
case.  (Tr.  of  R.,  p.  173).  Plaintiff  in  error 
refused  to  defend  the  case  because  of  the  alleged 
failure  to  give  notice  as  required  by  the  terms  of  the 
policy.  The  Court  not  only  refused  to  give  this  in- 
struction,   but    instructed  the    jury    that,    if    the 
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witnesses  were  available,  and  if  it  was  possible 
to  show  the  condition  of  the  hopper,  etc.,  and  if  it 
appeared  that  plaintiff  in  error  could  have  success- 
fully defended  the  case  at  the  time  the  notice  of  the 
injury  was  given,  then  the  failure  to  give  notice 
was  no  defense.  (Tr.  of  R.,  pp.  162,  163).  These 
instructions  are  more  fully  referred  to  in  the  as- 
signment of  errors. 

According  to  the  view  taken  of  the  case  by  the 
Court,  if  plaintiff  in  error  suffered  no  damage  by 
reason  of  a  failure  to  give  the  notice  within  the 
time  required  by  the  policy,  a  failure  to  give  the 
notice  within  such  time  was  no  defense.  It  was,  how- 
ever, incumbent  on  plaintiff  in  error,  under  the  view 
of  the  law  adopted  by  the  Court,  to  show  knowledge 
of  the  accident  and  a  failure  to  give  the  notice  within 
the  time  required  by  the  policy,  because  this  was 
the  breach  of  the  policy  which  constituted  a  defense, 
in  the  event  defendant  in  error  failed  to  show  that 
plaintiff  in  error  suffered  no  damage  by  the  delay 
in  the  giving  of  the  notice. 

In  the  complaint  in  the  suit  of  Merrill  against 
defendant  in  error,  it  was  alleged  that  the  accident 
occurred  in  July,  1909.  Defendant  in  error  set 
forth  in  its  answer  that  the  accident  occurred  in 
June,  1909.  For  some  reason  the  parties  had  a 
controversy  in  that  action  about  the  time  of  the 
accident,  although  it  did  not  appear  to  be  very 
material.  In  this  action,  in  plaintiff  in  error's 
answer,   it  set  up   that  the   accident  occurred   on 
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June  15,  1909,  but  that  no  notice  was  given  until 
the  latter  part  of  October.  Merrill  testified  in  this 
case  that  the  accident  occurred  on  July  19,  1909. 
Comstock  showed  that  he  did  not  know  of  the 
accident  because  he  was  not  in  Tacoma  at  that  time 
and  that  therefore  the  testimony  of  Merrill  that 
he  knew  of  the  accident  when  it  occurred,  could  not 
be  true. 

Apparently  it  occurred  to  defendant  in  error  to 
take  advantage  of  this  dispute  as  to  the  time  when 
the  accident  occurred  and,  accordingly,  just  before 
the  trial,  defendant  in  error  amended  his  complaint 
in  this  action  by  interlining  that  the  accident 
occurred  on  July  19,  1909,  and  thus  indicated  an 
intention  to  make  the  date  of  this  accident  material. 

In  its  amended  answer  to  the  amended  complaint 
plaintiff  in  error  alleged  that  the  accident  occurred 
on  or  before  July  19,  1909,  for  the  purpose  of 
avoiding  an  affirmative  allegation  as  to  when  it 
did  occur.  At  the  trial  it  was  contended  by  de- 
fendant in  error  that  Mr.  Merrill  did  meet  with 
some  slight  injury  in  June,  but  that  the  injury  for 
which  he  recovered  damages  occurred  in  July,  and 
that  Comstock  was  absent  at  that  time  and  knew 
nothing  about  it. 

In  its  instructions  to  the  jury,  when  the  Court 
undertook  to  state  the  issues  in  this  case,  he  stated 
that  the  answer  of  plaintiff  in  error  alleged  that 
the  accident  occurred  "on  or  about  July  19,  1909." 
An  exception  was  taken  to  this  statement  of  the 
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issues  and  the  attention  of  the  Court  was  called 
to  the  matter,  but  he  did  not  see  fit  to  correct  it. 

Plaintiff  in  error  thinks  this  was  material  because 
it  gave  color  to  the  claim  of  defendant  in  error  that 
the  accident  for  which  Merrill  recovered  was  a  dif- 
ferent one  from  the  one  of  which  Comstock  admitted 
that  he  had  notice,  which  he  said  occurred  in  June 
and  which  he  claimed  was  a  slight  one. 

From  the  foregoing  statement  it  will  be  seen 
that  two  main  issues  were  submitted  to  the  jury. 

FIRST :  Did  defendant  in  error  have  knowledge 
of  the  accident? 

SECOND:  Was  plaintiff  in  error  damaged  by 
the  failure  to  give  notice  of  the  accident? 

It  is  impossible  to  ascertain  what  was  the  con- 
clusion of  the  jury  as  to  these  issues.  The  verdict 
may  have  been  based  on  the  theory  that  defendant 
in  error  did  not  know  of  the  accident.  It  may  have 
been  based  on  the  theory  that  it  did  know  of  the 
accident,  but  that  plaintiff  in  error  was  not  damaged 
by  its  failure  to  give  the  notice.  The  rulings  and 
the  instructions  of  the  Court  with  respect  to  either 
of  these  issues  may  have  determined  the  verdict 
of  the  jury. 

This  full  statement  of  the  case  is  made  by 
plaintiff  in  error  for  the  purpose  of  aiding  the 
Court  in  a  ready  understanding  and  comprehension 
of  the  questions  involved. 
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SPECIFICATIONS     OF     THE     ERRORS     ON 
WHICH  PLAINTIFF  IN  ERROR  RELIES. 

I. 

For  the  purpose  of  showing  that  Comstock  knew 
of  the  accident  to  Merrill  and  that  he  knew  when 
Merrill  was  at  the  hospital  that  he  had  met  with 
the  accident,  and  was  then  suffering  therefrom, 
and  that  he  knew  that  he  had  met  with  the  accident 
while  performing  the  work  of  defendant  in  error,  as 
to  which  Merrill  had  already  testified  (Tr.  of  R., 
p.  77),  plaintiff  in  error  showed  the  following 
conversation  between  Comstock  and  Merrill  at 
the  hospital  in  the  first  part  of  August,  to- wit  (Tr. 
of  R.,  p.  78) : 

"Q.  At  the  time  you  went  to  the  hospital  did 
you  have  any  conversation  with  Mr.  Comstock 
about  your  accident  or  condition? 

*'A.  He  was  telephoned  to  and  he  comes  to  the 
house  and  talked  to  me,  and  he  said  they  calculated 
to  do  what  was  right  about  paying  my  wages,  and 
he  came  to  the  hospital  to  see  me  and  asked  me 
if  I  was  going  to  bring  suit  against  the  company, 
and  I  told  him  I  had  nothing  to  say  and  to  go  ahead 
and  do  something  and  he  said  he  would,  too. 

"He  said  they  had  never  had  a  suit  against  the 
company  and  they  wouldn't  like  to  have  one  brought 
because  they  were  willing  to  do  anything  to  get 
along,  and  I  told  him  to  go  ahead  and  do  so. 

"He  helped  pack  me  out  of  the  house  to  the 
ambulance  to  take  me  to  the  hospital." 

That  thereupon  the  Court  said  to  the  jury,  in  re- 
ference to  the  conversation  at  the  hospital : 
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"Now,  gentlemen  of  the  jury,  regarding  this  con- 
versation at  the  hospital,  to  which  objection  is 
made,  the  Court  instructs  you  that  it  is  not  every- 
thing that  a  man  who  is  an  agent  for  a  corporation ; 
that  everything  that  he  happens  to  learn  binds  the 
corporation.  It  is  only  that  knowledge  that  comes 
to  him  while  he  is  acting  for  the  corporation  in 
the  scope  of  his  employment.  There  has  been  testi- 
mony in  the  case  regarding  what  Mr.  Comstock 
learned  at  the  time  this  accident  happened.  Now, 
with  regard  to  these  conversations  at  the  hospital, 
there  is  no  testimony  that  the  company  sent  Mr. 
Comstock  to  the  hospital,  and,  there  being  nothing 
to  that  effect,  you  are  to  disregard  that  as  binding 
the  plaintiff  company,  the  John  B.  Stevens  Com- 
pany, and  only  consider  it  to  this  extent:  That  is, 
as  to  enabling  you  to  determine  what  he  learned — 
he,  Comstock,  learned — when  this  accident  happened. 
If  those  conversations  are  in  effect  an  admission 
on  his  part  that  he  did  know  from  the  beginning 
that  this  man  was  hurt  in  the  mill,  you  will  consider 
it  to  that  extent,  but,  so  far  as  the  company  is 
concerned,  you  will  disregard  any  admissions  he 
made  that  the  company  was  going  to  fix  it  up,  or 
going  to  make  it  good,  or  all  rii2:ht  and  all  that. 
You  will  disregard  that,  because  there  was  nothing 
to  show  that  he  was  on  the  business  of  the  company. 
(Tr.  ofR.,  p.  79). 

Plaintiff  in  error  contends  that  the  Court  erred 
in  informing  the  jury  that  it  was  only  knowledge 
that  came  to  an  agent  while  he  was  acting  for  the 
corporation  in  the  scope  of  his  employment  that 
bound  the  corporation;  also  in  informing  them  that 
there  was  no  testimony  that  the  company  sent  Com- 
stock to  the  hospital,  and  that  therefore  they  were 
to  disregard  the  conversation  as  binding  the  plain- 
tiff and  consider  it  only  to  the  extent  of  enabling 
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them  to  determine  what  Comstock  learned  when  the 
accident  happened ;  also  in  informing  them  that  they 
would  disregard  the  conversation  unless  it  was  in 
effect  an  admission  that  he  knew  from  the  begin- 
ning that  the  man  was  hurt  in  the  mill;  and  that 
it  also  erred  in  informing  them  that  they  would 
disregard  the  admissions  Comstock  made  that  the 
company  was  going  to  fix  it  up  or  make  it  good, 
because  there  was  nothing  to  show  that  he  was  on 
the  business  of  the  company;  and  that  the  Court 
erred  also  in  informing  the  jury  that  there  was 
nothing  to  show  that  Comstock  was  on  the  business 
of  the  company. 

II. 

Error  of  the  Court  in  admitting  testimony  to 
show  that  Oren  Busard,  the  chief  witness  to  the 
accident,  was  still  around  town  in  Tacoma  and  was, 
available  as  a  witness  at  the  trial  of  the  case  of 
Merrill  against  Stevens,  the  testimony  being  offered 
to  show  that  no  damage  was  sustained  by  the 
delay  in  the  giving  of  the  notice.  The  testimony  is 
as  follows: 

"Q.  Now,  calling  your  attention  to  one  Oren 
Busard,  was  he  still  around  town  at  the  time  this 
notice  was  received  from  Fitch  &  Jacobs  and  notice 
given  to  the  insurance  company? 

"A.  I  am  not  sure  where  Oren  Busard  was  at 
the  time.  He  was  here  shortly  afterwards,  but  he 
may  have  been  working  there  at  the  time,  but  he  was 
either  working  for  John  B.  Stevens  &  Company  or 
working  around  town." 
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The  men  I  have  mentioned  constituted  all  the 
witnesses  in  the  Merrill  case  except  the  doctors 
and  excepting  Busard.  The  witnesses  I  mentioned 
were  the  witnesses  in  the  Merrill  action,  except 
Busard.  I  am  a  little  dark  in  regard  to  Busard. 
I  would  like  to  explain  if  you  will  allow  me.  Busard 
was  with  us  and  worked  with  us  some  time  about  the 
time  this  summons  and  complaint  was  served,  but 
he  was  not  a  witness  for  us.  He  disappeared  before 
the  suit  was  tried.     (Tr.  of  R.,  p.  106). 

This  testimony  was  admitted  over  the  objection  of 
the  plaintiff  in  error. 

III. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  numbered  III,  requested  by  plaintiff  in 
error,  as  follows: 

**You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  fair  preponderance  of  the 
evidence  that  Mr.  Moore  was  one  of  the  officers  of 
the  plaintiff  and  that  it  was  one  of  his  duties  to 
obtain  knowledge  of  accidents  to  employees  of  the 
plaintiff  occurring  while  in  the  course  of  their  em- 
ployment at  its  warehouse,  and  if  you  further  believe 
from  a  fair  preponderance  of  the  evidence  that  Mr. 
Moore  did  not  exercise  such  a  personal,  reasonable 
direction,  control  and  supervision  over  the  employee.-' 
as  to  render  it  likely  or  probable  that  he  himself 
would  obtain  knowledge  of  the  accidents  to  the  em- 
ployees within  a  reasonable  time  after  they  occurred, 
and  that  he  took  no  precautions  to  obtain  such 
knowledge  himself  and  did  not  exercise  a  reason- 
able degree  of  care  and  diligence  in  the  supervision 
and  management  of  the  business  as  would  give  to 
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him  such  knowledge,  but  that  he  relied  and  depended 
on  some  employee  of  the  company  to  give  him  such 
information,  and  if  you  believe  from  a  fair  pre- 
ponderance of  the  evidence  that  this  employee  had 
knowledge  of  the  accident  to  Merrill,  for  which  he 
recovered  damages  against  the  plaintiff,  and  knew 
that  it  occurred  at  plaintiff's  warehouse  while  he 
was  at  work  there  for  it,  but  that  he  did  not  convey 
such  knowledge  to  the  said  Moore,  or  to  any  officers 
of  the  company,  and  that  by  reason  of  such  failure 
on  his  part  neither  Moore  nor  any  of  the  officers  of 
the  plaintiff  company  had  knowledge  of  the  acci- 
dent until  long  after  it  happened,  and  did  not  give 
notice  of  it  to  the  defendant  until  more  than  ten 
days  after  this  employee's  knowledge  of  it  and  after 
he  could  have  informed  them  of  it,  then  and  in  such 
event  you  are  instructed  that  the  plaintiff  cannot 
plead  lack  of  knowledge  of  the  accident  as  an  excuse 
for  a  failure  to  give  notice  within  ten  days,  accord- 
ing to  the  terms  of  the  policy."    Tr.  of  R.,  p.  169). 

To  which  failure  and  refusal  plaintiff  in  error 
duly  excepted. 

IV. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  numbered  IV,  requested  by  plaintiff  in 
error,  as  follows : 

"You  are  instructed,  gentlemen  of  the  jury,  that 
even  if  you  believe  from  a  fair  preponderance  of 
the  evidence  in  this  case,  that  none  of  the  officers 
of  the  plaintiff  corporation  knew  of  the  accident  to 
Merrill,  yet  this  does  not  necessarily  show  a  lack 
of  knowledge  on  the  part  of  the  plaintiff,  because 
the  knowledge  of  some  individual  other  than  the 
officers  of  the  plaintiff  might  be  knowledge  of  the 
plaintiff,  you  are  therefore  instructed,  that  if  you 
believe  from  a  fair  preponderance  of  the  evidence 
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that  Mr.  Comstock,  the  foreman  of  the  plaintiff, 
superintended  and  directed  the  men  in  the  exercise 
of  their  work  on  the  premises  and  personally  super- 
vised them  while  so  engaged,  and  that  the  character 
of  his  duties  was  such  that  he  would  know  when 
the  employees  in  his  charge  met  with  accidents, 
and  that  he  employed  and  discharged  the  men  and 
reported  their  time  to  the  plaintiff;  and  if  you 
further  believe  from  a  fair  preponderance  of  the 
evidence  that  the  officers  of  the  plaintiff  did  not 
personally  supervise  the  work  of  the  men  or  the 
men  while  engaged  in  it,  and  did  not  occupy  such  a 
relation  or  position  to  the  men  and  their  work  as 
would  render  it  reasonably  likely  and  probable  that 
they  would  know  of  the  accidents  to  the  men,  and  if 
you  further  believe  from  a  fair  preponderance  of 
the  evidence  that  they  established  no  rules  or 
regulations  requiring  or  directing  anyone  to  report 
to  them  accidents  to  the  employees  while  engaged  a^ 
their  work  on  the  premises,  and  if  you  further 
believe  from  a  fair  preponderance  of  the  evidence 
that  none  of  the  officers  paid  any  attention  to  the 
question  or  subject  of  such  accidents  to  the  em- 
ployees, except  one,  and  that  he  assumed  or  was 
charged  by  virtue  of  his  position  with  the  duty  of 
knowing  of  and  ascertaining  such  accidents  and 
reporting  them ;  and  if  you  further  believe  that  this 
officer  gave  no  directions  to  anyone  else  to  report 
accidents  to  him ;  established  no  regulations  or  rules 
on  the  subject,  and  that  he  performed  such  duties 
and  remained  in  such  a  place  as  that  it  was  not  rea- 
sonable, likely  or  probable  that  he  would  know 
of  such  accidents ;  and  if  you  further  believe  from  a 
fair  preponderance  of  the  evidence  that  this  officer 
relied  on  the  foreman,  Mr.  Comstock,  to  report  to 
him  such  accidents  to  employees  and  for  this  reason 
made  no  supervision  and  took  no  steps  to  ascertain 
about  such  accidents;  and  if  you  further  believp 
that  Mr.  Comstock,  the  foreman,  knew  that  Merrill 
met  with  the  accident  while  at  work  for  plaintiff  at 
its   warehouse,   for   which   he   recovered   damages 
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against  the  plaintiff,  but  that  for  any  reason  he 
failed  to  inform  any  of  the  officers  of  the  plaintiff 
thereof,  and  that  by  reason  of  his  failure  to  give 
such  notice  and  information  to  the  said  officers, 
they  did  not  know  of  it  and  that  they  did  not  give 
notice  thereof  until  more  than  thirty  days  after 
the  accident  and  after  Comstock  knew  of  it,  then 
and  in  that  event  you  will  find  that  the  plaintiff 
knew  of  the  accident  when  Comstock  knew  of  it." 

To  which  failure  and  refusal  plaintiff  in  error 
duly  excepted.     (Tr.  of  R.,  p.  171). 

V. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  numbered  V.  requested  by  plaintiff  in 
error,  as  follows: 

"You  are  instructed,  gentlemen  of  the  jury,  that  if 
you  believe  from  a  fair  preponderance  of  the  evi- 
dence in  this  case,  that  the  plaintiff  did  not  give 
notice  of  the  accident  to  Merrill  within  the  time 
required  by  the  policy,  as  explained  to  you  in  these 
instructions,  it  is  not  necessary  that  the  defendant 
should  show  that  it  suffered  any  damage  by  reason 
of  the  failure  to  give  the  notice.  The  difficulty 
of  determining  what  effect  the  delay  and  the 
failure  of  the  plaintiff  to  give  the  notice  may 
have  had  on  the  result  of  the  case  of  Merrill  against 
Stevens,  and  the  difficulty  of  showing  whether  the 
delay  in  the  giving  of  the  notice  produced  conditions 
which  controlled  or  affected  the  decision  of  the 
jury  in  the  case  of  Merrill  against  the  plaintiff, 
are  all  presumed  in  law  to  have  been  provided 
against  by  the  requirement  of  the  policy  making  the 
plaintiff's  right  of  action  depend  on  the  giving  of 
the  notice." 

To  which  failure  and  refusal  plaintiff  in  error 
duly  excepted.  (Tr.  of  R.,  p.  173). 
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VI. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  numbered  VII,  requested  by  plaintiff 
in  error,  as  follows : 

"You  are  instructed,  that  if  the  officers  of  the 
plaintiff  did  not  exercise  such  a  supervision  over  the 
management  of  the  business  and  the  control  of 
the  men  and  the  performance  of  their  work,  as 
would  render  it  reasonably  likely  or  probable  that 
they  would  know  of  such  an  accident  to  one  of 
the  men,  and  if  they  did  not  establish  rules  or  re- 
gulations requiring  or  directing  someone  else  to 
give  them  notice  or  knowledge  of  such  accidents, 
then  you  are  instructed  that  the  relation  of  Mr. 
Comstock,  the  foreman,  to  the  management  of  the 
business  and  control  and  supervision  of  the  men, 
was  such  that  his  knowledge  of  the  accident  was 
the  knowledge  of  the  plaintiff  and  that  likewise, 
in  his  absence,  the  knowledge  of  Mr.  Bass  while 
acting  as  foreman  of  the  men  in  the  same  manner, 
was  the  knowledge  of  the  plaintiff,  and  particularly 
is  it  true  that  the  knowledge  of  Mr.  Comstock  was 
the  knowledge  of  the  plaintiff  if  you  believe  from  a 
fair  preponderance  of  the  evidence  that  Mr.  Moore, 
one  of  the  officers  of  the  plaintiff,  regarded  him- 
self as  the  proper  person  to  acquire  knowledge  and 
give  notice  of  such  accidents,  and  if  you  believe 
that  this  duty  was  tacitly  or  expressly  left  to  him 
by  the  other  officers  of  the  plaintiff  and  that  he  took 
no  active  steps  with  regard  to  the  matter  of 
acquiring  knowledge  of  such  accidents  and  estab- 
lished no  rules  or  regulations  on  the  subject,  but 
deDended  on  Mr.  Comstock  to  give  to  him  such  know- 
ledge." 

To  which  failure  and  refusal  plaintiff  in  error 
duly  excepted.     (Tr.  of  R.,  p.  174). 
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VII. 

The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  numbered  IX,  requested  by  plaintiff  in 
error,  as  follows : 

"You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  believe  from  a  fair  preponderance  of 
the  evidence  in  this  case  that  Mr.  Comstock  knew 
that  Merrill  had  met  with  an  accident  while  engaged 
at  the  warehouse  of  the  plaintiff,  in  determining 
the  question  whether  this  knowledge  is  to  be 
treated  as  knowledge  of  the  plaintiff,  it  makes  no 
difference  how  this  knowledge  was  acquired  by 
Comstock.  It  is  not  necessary  that  it  should  have 
been  acquired  by  him,  in  order  to  charge  the 
company,  while  in  the  course  of  his  duties  for 
the  plaintiff.  If  he  actually  knew  of  the  accident 
to  Merrill,  the  question  whether  he  acquired  this 
knowledge  while  discharging  any  of  his  duties  as  a 
foreman  or  employee  of  the  plaintiff  is  immaterial." 

To  which  failure  and  refusal  plaintiff  in  error 
duly  excepted.  (Tr.  of  R.,  p.  175). 

VIII. 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows: 

"The  Court  permitted  certain  testimony  con- 
cerning conversations  alleged  to  have  occurred  at 
Merrill's  house,  or  at  the  hospital,  between  Com- 
stock and  I.  B.  Merrill  and  between  Comstock 
and  Mrs.  Merrill.  This  testimony  was  admitted 
for  a  limited  purpose,  as  the  Court  explained 
to  you  at  the  time.  And  in  this  connection 
you  are  instructed  that  the  principal  is  charged 
with  knowledge  of  all  material  facts  of  which  the 
agent  receives  notice  or  acquires  knowledge,  while 
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acting  in  the  course  of  his  employment  and  within 
the  scope  of  his  authority,  whether  the  agent  informs 
the  principal  of  such  facts  or  not.  But  you  are 
instructed  that  a  principal  is  not  charged  with 
knowledge  of  any  fact  which  the  agent  may  acquire 
while  not  acting  in  the  course  of  his  employment, 
or  of  information  which  the  agent  acquired  while 
attending  to  business  of  his  own." 

To  which  plaintiff  in  error  duly  excepted.  (Tr. 
of  R.,  p.  163). 

IX. 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows: 

^'Therefore,  you  are  instructed  that,  if  you  find 
and  believe  from  the  testimony  that  I.  B.  Merrill 
met  with  an  accident  on  July  19th,  1909,  and  that 
at  that  time  the  foreman,  Comstock,  was  away  on 
his  vacation  and  did  not  know  of  the  said  accident, 
then  you  are  instructed  that  any  knowledge  or 
information  Comstock  may  have  acquired  con- 
cerning the  accident  while  visiting  at  Merrill's 
house,  or  at  the  hospital  unless  he  was  there  to  see 
Merrill  in  the  discharge  of  his  employment  by  the 
plaintiff,  would  not  be  the  knowledge  of  the  plaintiff 
in  this  case,  because  not  acquired  by  Comstock  in 
the  discharge  of  his  employment  or  in  connection 
with  matters  within  the  scope  of  his  authority  as 
an  agent  or  employee  of  the  plaintiff,  John  B. 
Stevens  &  Company." 

To  which  plaintiff  in  error  duly  excepted.  (Tr. 
of  R.,  p.  164). 

X. 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows: 
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''And  you  are  further  instructed  in  this  regard 
that  if  the  defendant  could  have  learned  all  of  the 
facts  concerning  the  condition  of  the  hopper,  the 
manner  in  which  it  was  constructed,  and  all  the 
facts  relating  thereto,  from  the  witnesses,  after 
notice  was  given,  so  that  the  charge  or  alteration 
in  the  hopper  did  not  prevent  the  defendant  from 
learning  the  condition  of  the  hopper  and  satisfacto- 
rily establishing  the  same  and  its  manner  of  con- 
struction at  the  time  Merrill  was  injured,  or  the 
fact  in  connection  with  the  alleged  break  of  a  board 
in  the  hopper,  and  that  it  was  not  prejudiced  in 
its  rights  by  reason  of  such  alterations;  then  the 
fact  that  the  hopper  was  altered,  after  the  alleged 
injury  to  Merrill,  would  be  immaterial  and  would 
not  constitute  grounds  for  the  defendant  refusing 
to  accept  and  defend  the  suit  brought  by  Merrill 
against  John  B.  Stevens  &  Company." 

To  which  plaintiff  in  error  duly  excepted.  (Tr. 
of  R.,  p.  161). 

XL 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows : 

"The  Court  further  instructs  the  jury  that  the 
failure  or  delay  in  giving  notice,  even  though 
plaintiff  had  knowledge  of  the  accident,  would  not 
of  itself  be  a  defense  to  plaintiff's  suit.  In  order 
to  be  a  defense  such  failure  or  delay  in  giving 
notice  must  have  been  prejudicial  to  the  insurance 
company's  rights.  Therefore,  if  notice  was  not 
given  immediately  as  provided,  yet  if  the  jury  believe 
from  the  evidence  that  said  suit  of  Merrill  could 
have  been  defended  by  said  company  to  as  good 
advantage  as  if  notice  had  been  sooner  given  as 
required,  it  would  be  bound  to  accept  the  accident 
and  defend  the  suit.     In  other  words,  if  the  jury 
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believe  that  the  witnesses  to  the  accident  and  all  evi- 
dence were  available  and  that  the  suit  could  have 
been  defended  as  well  as  if  notice  had  been  sooner 
given,  the  failure  to  give  notice  sooner  would  not 
in  any  event  be  a  defense,  even  though  plaintiff 
knew  of  the  accident  at  all  times,  and  you  will  find 
a  verdict  for  plaintiff. 

''Another  matter  in  issue  relates  to  the  allegation 
that  by  reason  of  plaintiff's  delay  in  giving  notice 
of  the  accident  the  witnesses  were  scattered.  If 
the  jury  believe  that  such  delay  in  giving  notice  was 
due  to  the  want  of  knowledge  of  said  accident  by 
plaintiff  and  that  the  plaintiff  was  ignorant  of  it 
and  without  fault  on  its  part,  as  before  explained, 
it  would  be  immaterial  that  the  witnesses  were  scat- 
tered, and  you  cannot  find  for  defendant  on  that 
account." 

To  which  plaintiff  in  error  duly  excepted.  (Tr. 
of  R.,  p.  162). 

XII. 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows: 

''In  this  case  there  has  been  testimony  concerning 
conversations  and  admissions,  oral  admissions.  The 
Court  instructs  you  that  evidence  of  that  kind 
should  be  accepted  with  great  caution  by  the  jury. 
Especially  is  that  true  where  a  considerable  lapse  of 
time  has  intervened  between  the  time  of  these  alleged 
admissions  or  conversations  and  the  time  the  wit- 
ness testified.  One  counsel  has  pointed  out  some 
reasons  for  that,  too.  In  addition  to  those  pointed 
out  by  counsel,  would  be  the  fallibility  of  the 
memory  of  the  witness  who  undertakes  to  relate  a 
conversation,  as  the  meaning  of  persons  often  de- 
pends upon  the  arrangement  of  the  words.     The 
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same  words  arranged  differently  often  give  a  dif- 
ferent impression,  or  a  word  omitted  here  or  sub- 
stituted there  may  change  the  whole  meaning  of 
a  conversation ;  therefore,  that  is  why  I  instruct  you 
that  testimony  of  that  kind  should  be  accepted  with 
caution." 

To  which  plaintiff  in  error  duly  excepted.  (Tr. 
of  R.,  pp.  167,  168). 

XIII. 

The  Court  erred  in  instructing  the  jury  as  fol- 
lows: 

"For  a  further  defense  the  defendant  alleges 
in  its  answer  that  I.  B.  Merrill  received  the  injuries 
referred  to  on  or  about  the  19th  day  of  July,  1909, 
and  that  plaintiff  had  knowledge  of  said  accident 
and  injuries  to  said  Merrill  at  the  time  but  gave  no 
notice  in  writing  to  defendant  or  its  representatives 
in  this  locality,  until  the  latter  part  of  October  or 
first  of  November  following."     (Tr.  of  R.,  p.  149). 

XIV. 

That  the  court  erred  in  failing  and  refusing  to 
grant  the  motion  of  plaintiff  in  error  for  a  non- 
suit and  dismissal  of  the  case.  (Tr.  of  R.,  p.  74). 

SUCCINCT  STATEMENT  OF  LEADING  QUES- 
TIONS OF  LAW  RAISED  BY  ASSIGNMENT 
OF  ERRORS. 

The  statement  of  the  case  indicates  that  the 
following  are  questions  of  law  raised  by  the  record 
in  this  case : 
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FIRST:  Where  a  foreman  who  is  confessedly 
charged  with  the  duty  of  superintending  the  em- 
ployees and  ascertaining  when  they  are  injured 
and  of  informing  his  employer  of  that  fact,  during 
the  existence  of  his  foremanship,  discovers  through 
conversations  with  him  and  his  declarations,  that 
one  of  the  employees  has  been  injured  while  in  the 
discharge  of  his  duties  at  the  place  indicated  in  the 
policy,  and  subsequently  visits  him  where  he  is  un- 
dergoing an  operation  on  account  of  the  injuries, 
and  there  conversations  and  declarations  take  place 
between  them  which  show  that  the  foreman  had 
knowledge  of  the  occurrence  of  the  accident  prior 
to  that  time,  or  that  he  acquired  it  then,  was  it  not 
error  for  the  Court,  while  admitting  the  conversa- 
tions and  declarations  in  evidence,  to  direct  the 
jury  that  they  should  disregard  them 

(a)  Unless  they  found  that  the  foreman  was 
sent  to  the  hospital  by  the  employer  at  the  time 
of  the  conversations? 

To  say : 

(b)  That  there  was  no  testimony  that  he  was 
so  sent; 

(c)  That  as  there  was  no  testimony  that  the 
foreman  had  been  so  sent,  they  would  regard  the 
conversations  only  so  far  as  they  might  show  what 
he  learned  at  the  time  the  accident  happened. 

(d)  That  they  would  regard  the  conversations 
only  in    the    event    they  constituted  an  admission 
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on  the  part  of  the  foreman  that  he  knew  from  the 
beginning  that  the  employee  was  injured. 

(e)  That  they  would  disregard  any  admissions 
that  the  employer  would  fix  it  up  or  make  it  good, 
because  there  was  nothing  to  show  that  he  was  on  the 
business  of  the  employer.  (Assignment  of  Error 
I;  Tr.  of  R.,  p.  25).  An  agreement  to  make  it  good 
was  some  evidence  of  knowledge  as  to  the  fact  and 
the  manner  of  the  accident. 

SECOND :  If  a  foreman  charged  with  the  duties 
already  indicated,  discovers  or  learns,  in  any  way, 
that  one  of  the  employees  has  met  with  an  accident 
or  injury  while  in  the  course  of  his  employment  on 
the  premises,  is  it  not  error  for  the  Court  to  in- 
struct the  jury,  in  dealing  with  this  question, 

(a)  That  the  employer  could  not  be  charged 
with  such  knowledge  unless  it  was  acquired  by 
the  foreman  while  acting  in  the  course  of  his  em- 
ployment? 

(b)  Was  it  not  error  for  the  Court  under  such 
circumstances  to  refuse  to  instruct  the  jury  that 
the  knowledge  of  the  foreman  during  the  time  he 
was  charged  with  the  duty  of  finding  out  and 
reporting  accidents  to  the  employees,  was  charge- 
able to  the  employer,  regardless  of  the  question 
how  and  when  this  knowledge  was  acquired,  if  it 
was  acquired  during  the  existence  of  his  foreman- 
ship  and  the  continuance  of  his  duties? 

With  such  a  foreman,  charged  with  such  a  duty. 
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is  not  the  discovery  during  the  period  of  his  fore- 
manship  at  any  time,  place  or  under  any  circum- 
stances, of  a  fact  which  it  is  his  duty  to  discover,  a 
matter  entirely  within  the  scope  of  his  employment 
and  strictly  in  the  line  of  his  duty? 

If  such  a  fact  should  be  discovered  by  such  a 
foreman,  even  while  he  was  engaged  for  the  moment 
in  his  own  personal  business,  when  he  turned  from 
that  business  to  the  performance  and  the  discharge 
of  his  duties  as  foreman,  was  he  not  then  charged 
with  knowledge  of  the  fact  which  he  discovered 
during  the  period  of  his  foremanship,  even  if  he 
was  not  then  engaged  in  the  performance  of  any 
duty? 

THIRD :  Where  the  testimony  showed  that  Com- 
stock,  while  at  the  house  of  the  employee,  Merrill, 
for  the  purpose  of  assisting  and  conveying  him  to 
the  hospital,  engaged  in  conversations  with  Mrs. 
Merrill  and  Mrs.  Tute  and  made  declarations  which 
showed  that  he  knew  of  the  accident  which  occurred 
to  Merrill,  and  that  he  afterwards  went  to  the 
hospital  to  see  Merrill  and  certain  conversa- 
tions and  declarations  occurred  there  between  them 
which  gave  him  that  knowledge,  if  he  did  not  alread.^' 
have  it,  was  it  not  error  for  the  Court  to  instruct 
the  jury  that,  if  Comstock  was  away  at  the  time 
when  the  accident  to  Merrill  occurred,  the  know- 
ledge subsequently  acquired  while  visiting  at  the 
house  or  the  hospital,  would  not  be  the  knowledge 
of  his  employer  unless  he  was  there  to  see  Merrill  in 
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the  discharge  of  his  employment,  and  that,  if  he  was 
not  there  in  the  discharge  of  his  employment,  the 
knowledge  so  acquired  would  not  be  acquired  by 
Comstock  in  the  discharge  of  his  employment  and 
therefore  would  not  be  in  connection  with  matters 
within  the  scope  of  his  authority  as  an  agent  or 
employee. 

Was  not  this  instruction  particularly  erroneous 
in  view  of  the  fact  that  the  Court  had  already 
instructed  the  jury  that  unless  Comstock  had  been 
sent  to  the  hospital  at  the  time  by  defendant  in 
error,  they  would  disregard  the  conversations  that 
took  place  there,  unless  they  showed  that  Com- 
stock knev/  of  the  accident  at  the  time  it  happened, 
and  had  at  the  same  time  told  them  that  there  was 
no  evidence  that  Comstock  had  been  sent  to  the 
hospital  by  defendant  in  error?  In  other  words, 
when  these  two  instructions  are  coupled  together, 
do  they  not,  in  effect,  say  to  the  jury,  that  if  they 
believe  that  Comstock,  on  account  of  his  absence, 
did  not  know  of  the  accident  at  the  time  it  happened, 
the  declarations  and  conversations  at  the  house  and 
the  hospital  should  be  disregarded  as  evidence, 
although  they  may  have  showed  that  he  knew  of  the 
accident  through  knowledge  of  it  that  he  acquired 
at  that  or  at  some  previous  time?  (Assignment  of 
Error  XIII;  Tr.  of  R.,  p.  35). 

FOURTH :  Where  a  policy  of  insurance  under- 
takes to  indemnify  ''against  loss  arising  from  a 
liability  imposed  by  law,"  and  the  policy  provides 
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that  no  right  of  action  can  be  maintained  until 
after  the  payment  of  the  damage  by  the  assured, 
and  contains  a  special  warranty  or  stipulation  that 
notice  of  accidents  shall  be  given  within  a  fixed 
time,  and  where  the  policy  also  contains  the  further 
agreement  that  the  special  warranties  and  stipula- 
tions shall  be  treated  as  conditions  precedent,  was  it 
not  error  for  the  Court  to  instruct  the  jury 

(a)  That  the  failure  to  give  notice  within  the 
terms  of  the  policy,  constituted  no  defense  to  the 
action,  unless  it  appeared  that  the  insurance  com- 
pany had  been  damaged  by  such  failure? 

(b)  Was  it  not  error  to  refuse  to  instruct  the 
jury  that  if  the  notice  was  not  given  within  the 
time  required  by  the  terms  of  the  policy,  the  as- 
sured could  not  recover? 

(c)  Is  not  such  a  condition  requiring  notice 
in  a  policy  indemnifying  "against  loss  from  liabi- 
lity," a  condition  precedent  in  its  nature  and  char- 
acter and  also  by  reason  of  the  fact  that  it  is  re- 
quired to  be  performed  before  the  loss  occurs,  the 
loss  being  the  payment  of  the  claim  of  the  injured 
man ;  and  particularly  is  it  not  a  condition  precedent 
where  the  policy,  in  express  terms,  makes  it  one? 

(d)  If  such  a  condition  is  a  condition  precedent, 
is  not  its  breach  fatal  to  the  right  of  the  assured 
to  recover,  regardless  of  the  question  whether  the 
insurance  company  sustained  any  damage  by  its 
breach? 
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FIFTH:  If  a  breach  of  the  condition  requiring 
the  giving  of  notice  within  ten  days  after  the  hap- 
pening of  the  accident,  defeated  the  right  of  action 
on  the  policy,  without  regard  to  the  question 
whether  the  insurance  company  sustained  any 
damage  by  reason  of  its  breach,  did  not  the  Court 
err  in  permitting  defendant  in  error  to  prove  that 
Busard,  the  witness  to  the  accident,  was  still  around 
town  and  available  as  a  witness  at  the  time  the  suit 
was  brought?    (Tr.  of  R.,  p.  106). 

SIXTH:  In  view  of  the  directions  and  instruc- 
tions given  by  the  Court  to  disregard  the  declara- 
tions and  conversations  between  Merrill  and  Com- 
stock  at  the  house  and  the  hospital,  as  set  forth 
in  assignment  of  error  numbered  I,  if  it  was  error 
for  the  Court  to  so  instruct  the  jury,  was  it  not  still 
more   erroneous,  when,  in  the   instruction   set  out 
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in  assignment  of  error  numbered  XII,  the  Court 
applied  to  the  testimony  of  Mrs.  Merrill  the  same 
instructions  and  directions,  Mrs.  Merrill  having 
testified  that  Comstock  told  her,  before  Merrill  was 
taken  to  the  hospital,  that  he  was  sorry  Merrill  was 
hurt  and  that  defendant  in  error  would  pay  his 
wages?     (Assignment  of  Error  XII). 

SEVENTH :  In  view  of  the  fact  that  it  was  ne- 
cessary to  show  knowledge  on  the  part  of  Comstock 
that  the  accident  to  Merrill  had  occurred  more 
than  ten  days  prior  to  the  time  when  the  notice  of 
the  accident  was  given,  and  in  view  of  the  charcter 
of  the  declarations  and  conversations  between  Com- 
stock and  Merrill  and  Mrs.  Merrill  and  Mrs.  Tute, 
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was  it  not  error  for  the  Court  to  instruct  the  jury 
"that  evidence  of  that  kind"  should  be  accepted 
with  great  caution  by  the  jury?  Was  it  not  parti- 
cularly erroneous  for  the  Court  to  say  to  the  jury 
that  "one  of  the  counsel  had  pointed  out  some 
reasons  for  this  evidence  being  so  regarded  and  that 
the  Court  would  point  out  some  additional  ones," 
and  to  then  proceed  so  to  do? 

As  a  matter  of  fact,  considering  the  strong  cir- 
cumstances corroborating  these  conversations,  the 
number  of  those  who  testified  to  them,  and  their 
probability,  was  it  not  error  for  the  Court  to  single 
out  these  declarations  and  admissions  and  brand 
them  with  suspicion  and  impose  on  the  jury  the 
duty  of  regarding  them  with  suspicion  even  if  it 
should  be  deemed  true  by  the  Court  that,  under 
ordinary  circumstances,  oral  conversations  and  ad- 
missions are  to  be  received  with  caution?  Did  not 
the  Court  commit  two  mistakes  with  reference  to 
this  testimony,  which  was  so  important  to  plaintiff 
in  error,  first,  in  applying  the  abstract  rule  which 
the  Court  had  in  mind  to  the  facts  of  this  case,  by 
a  positive  direction  and  instruction,  and  also  by 
failing  to  leave  to  the  jury  the  determination  of  the 
question  whether  the  particular  declarations  and 
admissions  in  evidence  in  this  case  were  of  such  a 
character  as  to  require  the  jury  to  apply  this  rule 
to  them  or  to  justify  them  in  so  doing?  Did  not 
the  Court  err  in  enforcing  on  the  jury  the  applica- 
tion of  the  rule  to  the  particular  admissions  and 
declarations,  instead  of  stating  the  general  rule  and 
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leaving  it  to  them  to  say  whether  it  should  be  applied 
to  the  particular  admissions  and  declarations  in 
question? 

ARGUMENT. 

FIRST    ASSIGNMENT — DIRECTIONS  TO    DISREGARD 
TESTIMONY. 

At  the  time  when  the  ruling  involved  in  this 
assignment  was  made,  the  testimony  of  Mr.  Stevens, 
the  president  of  defendant  in  error,  and  of  Mr. 
Moore,  the  secretary  thereof,  and  of  Mr.  Merrill, 
showed  that  Mr.  Comstock  had  general  supervision 
of  the  men  and  their  work,  employing  and  discharg- 
ing them,  and  that  he  was  relied  on  to  report  acci- 
dents to  them  coming  under  the  policy  and  that  he 
had  done  so  several  times  before;  that  he  had 
arranged  for  the  payment  of  part  of  his  wages  to 
Merrill  and  they  were  paid  by  Mr.  Moore  on  his 
recommendation,  and  that  the  question  of  the  pay- 
ment of  his  wages  and  the  stopping  of  them  had 
been  left  with  Mr.  Comstock  and  Mr.  Moore  by 
Mr.  Stevens. 

It  appeared  from  Mr.  Stevens^s  testimony  that  he 
knew  Merrill  was  sick  and  that  his  wages  were  being 
paid,  and  that  he  left  the  payment  of  his  wages  to 
Comstock  and  Moore.  (Tr.  of  R.,  p.  73).  Merrill 
had  testified  that  he  met  with  the  accident  in  July; 
that  Comstock  knew  about  it ;  that  the  serious  result 
of  the  accident  was  not  known  until  ten  days  or 
two  weeks  after  the  accident,  when  it  was  found 
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necessary  to  take  Merrill  to  the  hospital  for  the 
operation  of  removing  his  kidney.  (Tr.  of  R., 
p.  77). 

Comstock  testified  that  the  only  accident  he 
knew  of  was  one  occurring  in  June  and  that  he  did 
not  know  of  the  accident  in  July,  and  that  the 
accident  in  June  was  slight  and  that  Merrill  con- 
tinued at  work. 

In  the  conversations  at  the  hospital,  to  which 
the  Court  referred  in  his  ruling,  Merrill  testified 
that  he  discussed  the  accident  with  Comstock  and 
that  Comstock  told  him  that  the  company  would  do 
what  was  right ;  would  pay  his  wages ;  and  that  he 
asked  him  if  he  was  going  to  bring  suit  against 
the  company  and  said  that  they  did  not  want  a  suit 
against  them,  and  that  Merrill  told  him  to  go  ahead 
and  do  what  was  right.  (Tr.  of  R.,  p.  78).  These 
conversations  took  place  in  the  first  part  of  August, 
following  the  accident  of  July  19,  1909.  The 
accident  was  not  reported  to  plaintiff  in  error  until 
the  latter  part  of  October,  when  suit  was  brought. 
The  payment  of  the  wages  continued  after  this 
time  and  was  discussed  between  Comstock,  Moore 
and  Stevens. 

The  conversations  with  Merrill  showed  that,  at 
the  time  they  took  place,  Comstock  knew  that  Mer- 
rill was  suffering  from  the  consequences  of  the 
accident  and  the  fact  that  he  then  arranged  for 
the  payment  of  the  wages  in  pursuance  of  the 
power  and  authority  which  he  had  on  that  subject, 
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and  the  fact  that  this  was  subsequently  ratified 
by  defendant  in  error,  made  these  conversations 
competent  and  relevant  to  establish  knowledge  on 
the  part  of  Comstock  and  made  it  a  question  for 
the  jury  whether  the  arrangement  made  by  Com- 
stock about  the  wages  was  within  his  authority, 
and  likewise  made  it  a  question  for  the  jury  to 
determine  whether  the  subsequent  payment  of  the 
wages  in  pursuance  of  this  arrangement  did  not 
show  that  Comstock  was  acting  within  the  scope  of 
his  authority. 

If  the  fact  that  a  third  person  has  knowledge  of 
a  certain  event,  becomes  material  in  an  action,  that 
fact  is  to  be  proved  like  any  other.  The  acts  and 
declarations  of  a  person  made  at  a  time  when  his 
knowledge  is  material,  are  competent  to  establish 
such  knowledge  as  fully  as  though  they  were  the 
acts  and  declarations  of  a  party  to  the  action. 
Knowledge  is  a  mental  condition  and  while  the 
person  whose  knowledge  is  the  subject  of  inquiry 
is  perhaps  in  a  better  position  to  speak  on  the  subject 
than  is  anyone  else,  his  admission  or  denial  of 
knowledge  is  not  conclusive  against  an  adverse  con- 
tention, and  the  contrary  of  his  statement  may  be 
shown  by  any  acts,  declarations  or  circumstances 
from  which  it  may  be  reasonably  inferred.  This  is 
elementary. 

"Ordinarily  whether  or  not  another  person  had 
knowledge  of  a  particular  fact  is  not  capable  of  proof 
by  the  mere  opinion  or  conclusion  of  a  witness, 
although  it  has  been  held  proper  to  permit  a  witness 
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to  state  that  another  person  had  knowledge  of  the 
fact,  where  he  also  states  the  facts  indicating  un- 
mistakably that  he  knows  whereof  he  speaks.  It  is 
proper  to  show  that  a  party  had  knowledge  of  a  fact 
by  the  testimony  of  a  witness  that  he  had  informed 
such  party  of  the  fact." 

8  Encyc.  of  Evidence,  pp.  15  and  16. 
See,  also, 

St  Louis,  A.  &  C.  R.  Co.  vs.  Dalby,  19  111.  352. 

Acts  of  a  party  sought  to  be  charged  with  know- 
ledge of  a  fact,  or  statements  by  him  in  the  nature 
of  or  constituting  an  admission  of  his  knowledge, 
may  be  received  in  evidence  against  him,  although 
collateral  and  foreign  to  the  main  subject. 

"Wherever  it  is  material  to  prove  the  state  of  a 
person's  niind  or  what  was  passing  in  it  and  what 
his  intentions  were,  you  may  prove  what  he  said 
because  that  is  the  only  means  by  which  you  can 
find  out  what  his  intentions  are." 

Sugden  vs.  St.  Leonards,  L.  R.  I.  P.  D.  154. 

The  rule  admitting  such  evidence  for  such  a 
purpose  is  an  exception  to  the  general  rule  in  refer- 
ence to  hearsay  evidence. 

3  Wigmore  on  Evidence,  1714-15. 

The  person  whose  knowledge  becomes  material 
stands  in  the  position  of  a  party  to  the  suit  to 
the  extent  that  the  knowledge  may  be  proved  by  the 
same  character  of  evidence. 

The  application  of  this  rule,  we  take  it,  does  not 
depend,  in  any  sense,  on  the  question  whether,  at 
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the  time  of  the  declarations  and  conversations, 
Comstock  was  acting  within  the  scope  of  his 
authority.  On  him  was  conferred  the  duty  of 
ascertaining  that  the  men  were  injured  and  re- 
porting the  fact  of  such  injuries  to  his  employer. 
It  was  by  virtue  of  the  duties  thus  imposed  on  him 
that  his  knowledge  became  material,  and,  to  say 
the  least,  his  acts  and  declarations  showing  such 
knowledge  during  the  time  when  his  possession  of 
it  was  material,  are  admissible  for  the  purpose 
of  showing  that  during  that  period  he  possessed 
it.  If  Comstock  had  ceased  to  be  foreman  and 
had  thus  been  relieved  of  his  duties  in  respect  to 
this  matter,  and  had  then  acquired  knowledge 
which  it  would  formerly  have  been  his  duty  to 
communicate,  we  would  not  contend  that  the  evi- 
dence of  his  knowledge  at  that  time  would  be 
admissible  and  we  do  not  care  to  argue  the  proposi- 
tion that  the  declarations  made  by  him  after  he 
had  ceased  to  be  foreman  and  after  he  had  been 
relieved  of  his  duty  of  reporting  accidents,  would 
be  admissible  for  the  purpose  of  showing  that  he 
did  possess  knowledge  at  a  time  when  its  possession 
by  him  was  material. 

The  Court  seemed  to  lose  sight  of  the  distinction 
between  the  rule  applicable  to  the  state  of  facts 
shown  in  this  case  with  respect  to  this  question  and 
the  rule  applicable  in  a  case  where  it  is  sought  to 
charge  the  principal  by  acts  and  declarations  made 
by  the  agent  with  respect  to  some  subject  which 
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it  is  claimed  was  within  the  scope  and  limits  of  his 
authority. 

In  this  case  it  was  conceded  that  knowledge  of 
Comstock  that  Merrill  had  been  injured  was  know- 
ledge of  defendant  in  error  and  it  was  merely  a 
question  how  this  knowledge  should  be  proved. 

The  Court  first  said  that  they  would  disregard 
the  declarations  and  conversations  unless  they 
found  that  defendant  in  error  sent  Comstock  to  the 
hospital.  As  a  matter  of  fact,  if  it  was  a  part 
of  the  duties  of  Mr.  Comstock  to  ascertain  if  men 
were  injured  while  in  his  employment,  to  pay 
their  wages,  and  to  overlook  them,  it  was  not 
necessary  that  he  should  have  been  sent  on  this 
particular  occasion  by  some  officer  of  the  com- 
pany. He  testified  that  he  went  there  voluntarily, 
but  it  is  a  significant  fact  that  he  arranged  for  the 
payment  of  the  wages. 

The  Court  further  told  them  that,  as  there  was 
no  testimony  to  the  effect  that  he  had  been  sent 
to  the  hospital,  they  would  regard  the  conversa- 
tions there  only  so  far  as  they  might  show  what 
Comstock  had  learned  at  the  time  the  accident 
happened,  and  that  they  would  regard  the  conversa- 
tions only  in  the  event  they  constituted  an  admis- 
sion on  his  part  that  he  knew  from  the  beginning 
that  Merrill  was  hurt.  In  other  words,  the  Court  in- 
formed the  jury  that  any  information  as  to  the  acci- 
dent and  injury  to  Merrill  which  Comstock  acquired 
while  at  the  hospital,  should  be  disregarded  by  them 
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and  that  they  should  disregard  all  admissions  of 
Comstock  unless  they  were  admissions  that  he 
knew  of  the  accident  from  the  beginning. 

A  very  remarkable  situation  is  presented  in  the 
instruction  by  the  Court.  He  told  the  jury  that  if 
Comstock  knew  of  the  accident  at  the  time  it  hap- 
pened, his  declarations  to  Merrill  showing  this 
fact  should  be  regarded  by  them.  The  effect  of  the 
instruction,  however,  was  to  say  to  them,  that  if, 
however,  he  did  not  know  of  the  accident  at  the 
time  it  happened,  they  should  disregard  evidence 
of  any  information  about  it  that  was  conveyed  to 
him  at  the  hospital,  or  any  declarations  of  his  show- 
ing that  he  then  knew  or  acquired  knowledge  of  it. 
Merrill  remained  in  the  hospital  about  four  weeks, 
leaving  there  some  time  the  early  part  of  September. 

The  idea  of  the  Court  seemd  to  be  that  if  Com- 
stock did  not  learn  of  the  accident  at  the  time  it 
happened,  no  subsequent  information  on  the  subject 
acquired  by  him,  would  bind  defendant  in  error 
unless  he  acquired  it  while  actually  engaged  in 
the  discharge  of  some  duty. 

It  is  a  little  remarkable  that  the  Court  should 
hold  in  this  case  that  the  duty  of  giving  notice 
of  an  accident  did  not  arise  until  knowledge  of  it 
was  acquired,  and  that,  if  defendant  in  error  did 
not  know  of  the  accident  when  it  happened,  it  was 
not  its  duty  to  give  notice  of  it  until  it  did  know 
of  it,  and  then   to  say  in   these   remarks  to  the 
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jury  that  the  jury  should  disregard  evidence  show- 
ing that  defendant  in  error  acquired  this  know- 
ledge at  some  subsequent  time. 

The  testimony  of  Merrill  as  to  the  conversations 
between  him  and  Comstock  at  the  hospital  demon- 
strated that,  whether  the  accident  happened  in 
June  or  in  July,  Comstock  then  knew  of  the  acci- 
dent and  that  Merrill's  condition  was  the  result 
of  it. 

The  Court  also  told  the  jury  to  disregard  any 
admissions  that  defendant  in  error  would  fix  it  up 
or  make  it  good  because  there  was  nothing  to  show 
that  he  was  on  the  business  of  the  company.  On 
what  theory  the  Court  determined,  in  view  of  the 
testimony,  that  Comstock  was  not  at  the  hospital 
or  at  the  house  on  the  business  of  the  company, 
we  are  unable  to  determine. 

The  statement  of  the  Court  that  there  was 
nothing  to  show  that  Comstock  was  sent  to  the 
hospital  or  house,  and  the  further  statement  that 
there  was  nothing  to  show  that  he  was  there  on 
the  business  of  the  company,  were  both  erroneous, 
for  independently  of  the  general  circumstances 
connected  with  these  visits  and  the  duties  imposed 
on  Comstock,  Mr.  Stevens  had  already  testified  as 
follows : 

"Yes,  sir,  I  paid  Mr.  Merrill's  wages  for  a  time. 
I  knew  he  was  sick  and  finally  went  to  the  hospital 
I  knew  that  one  of  his  kidneys  was  removed.     I 
think  we  paid  part  of  his  wages  for  three  weeks. 
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I  left  the  payment  of  his  wages  and  the  stopping  of 
them  to  Mr.  Comstock  and  Mr.  Moore.  I  was  away 
in  September  and  it  was  during  my  absence  when 
the  boys  stopped  paying  his  wages."  (Tr.  of  R., 
p.  73). 

When  Comstock  told  Merrill  at  the  hospital  that 
they  would  pay  his  wages  and  that  they  did  not 
want  any  suit  against  the  company  on  account  of 
it,  it  can  hardly  be  said,  in  view  of  the  testi- 
mony of  Mr.  Stevens,  that  Comstock  was  not  acting 
in  the  course  of  his  duties  or  in  the  business  of  de- 
fendant in  error  when  he  made  these  remarks. 

The  admissions  or  declarations  by  Comstock  that 
defendant  in  error  would  fix  it  up  or  make  it  good, 
which  the  Court  directed  the  jury  to  disregard, 
were  but  a  part  of  the  declaration  in  which  Com- 
stock expressed  the  hope  that  Merrill  would  not 
sue  defendant  in  error.  We  think  these  declara- 
tions were  evidence  that  Comstock  knew  of  the 
injury  and  accident  to  Merrill,  of  the  most  emphatic 
character.  The  idea  seemed  to  be  uppermost  in 
the  mind  of  the  Court  at  all  times,  that  Comstock 
must  have  been  engaged  in  some  duty  at  the  ware- 
house when  he  acquired  his  knowledge,  in  order 
to  affect  defendant  in  error  by  it. 

While  we  think  it  was  not  essential  to  the  ad- 
missibility of  the  conversations  showing  knowledge 
on  the  part  of  Comstock,  that  he  should  have  either 
been  sent  there  or  that  he  should  have  gone  there 
on  the  business  of  the  company,  yet  if  the  other 
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view  of  the  question  should  be  taken,  this  instruc- 
tion wiped  out  all  room  for  the  contention  on  the 
part  of  plaintiff  in  error  that  he  was  either  sent 
or  that  he  was  there  on  the  business  of  the  com- 
pany. 

This  error  is  still  further  emphasized  by  the 
fact  that  the  Court  refused  to  give  the  instruction 
requested  by  plaintiff  in  error,  referred  to  in  as- 
signment number  XI,  to  the  effect  that  if  Corn- 
stock  acquired  knowledge  of  the  accident  it  made 
no  difference  how  he  acquired  it,  and  that  it  was 
not  necessary,  in  order  to  bind  defendant  in  error, 
that  he  should  have  acquired  it  while  in  the  dis- 
charge of  his  duties  as  a  foreman  or  employee 
of  defendant  in  error. 

The  bad  effect  and  the  injurious  character  of  this 
instruction  was  more  far-reaching  than  we  have 
indicated  in  this  argument,  and  while  this  exact 
question  will  be  more  fully  discussed  in  the  argu- 
ment on  one  of  the  other  assignments  of  error,  yet 
we  call  the  attention  of  the  Court  to  the  fact  that 
there  were  conversations  and  declarations  between 
Comstock  and  Mrs.  Merrill  and  Mrs.  Tute  at  the 
time  Merrill  was  taken  to  the  hospital  and  while 
he  was  in  the  hospital,  which  showed  that  he  then 
knew  of  the  accident.  These  conversations  and 
declarations  also  fell  under  the  statement  by  the 
Court  that  there  was  no  evidence  to  show  that  Com- 
stock was  sent  to  the  hospital  or  that  he  was  there 
on  the  business  of  the  company,  and  the  jury  were 
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instructed  that  knowledge  acquired  by  him  when 
he  was  not  on  the  business  of  the  company  was  not 
chargeable  to  the  company. 

SEVENTH,  EIGHTH,  NINTH  AND  TENTH  ASSIGNMENTS. 

The  instructions  involved  in  these  assignments 
correctly  stated  the  law  and  they  were  given  with 
important  changes  and  alterations,  but  in  giving 
them  the  Court  injected  into  their  midst  the  fol- 
lowing, which  completely  limited  and  qualified 
them: 

"Knowledge  of  any  person  if  charged  by  the 
plaintiff  with  the  duty  of  ascertaining  whether 
men  were  hurt  in  any  accident  on  the  premises 
while  at  work  for  plaintiff,  and  informing  plaintiff 
thereof,  whether  such  person  were  Mr.  Comstock 
or  Mr.  Bass  or  any  other,  if  such  knowledge  was 
acquired  by  such  person  in  the  course  of  his  em- 
ployment it  would  be  knowledge  on  the  part  of  the 
plaintiff;  if  such  person  knew  of  Merrill's  injuries, 
and  knew  that  it  was  on  his  own  premises  and  re- 
ceived while  in  the  discharge  of  his  duties.  This 
would  be  true  whether  the  person  informed  the 
plaintiff  or  any  of  its  officers  or  not." 

By  this  language  the  Court  made  the  duty  of 
giving  notice  or  information  by  them  depend  on 
whether  Mr.  Comstock  or  Mr.  Bass  acquired  know- 
ledge of  the  accident  while  in  the  course  of  his 
employment. 

We  call  the  attention  of  the  Court  at  this  time 
specially  to  the  fact  that  Mr  Merrill  testified  that 
Mr.  Bass  knew  of  the  accident  and  the  mannei* 
in  which  it  occurred  shortly  after  the  time  of  its 
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occurrence,  and  while  he  was  acting  as  foreman  in 
place  of  Mr.  Comstock,  who  was  away,  and  we 
call  your  attention  further  to  the  fact  that  Mr. 
Stevens  and  Mr.  Moore  both  testified  that  they 
relied  on  Mr.  Bass  as  well  as  on  Mr.  Comstock  to 
inform  them  of  accidents,  and  Mr.  Stevens  said 
that  it  was  one  of  Mr.  Bass's  duties  to  do  so;  and 
we  call  attention  to  the  further  fact  that  the  testi- 
mony of  Mr.  Merrill  in  this  respect  was  not  con- 
tradicted. 

For  the  reasons  indicated  the  instructions  re- 
quested by  plaintiff  in  error  were  not  given  in  the 
form  in  which  they  were  requested,  the  instruction 
quoted  by  us  being  injected  into  their  midst  as  a 
part  of  one  of  them. 

ELEVENTH,  TWELFTH  AND  THIRTEENTH  ASSIGN- 
MENTS. 

These  assignments  are  based  on  the  alleged  error 
of  the  Court  in  refusing  to  instruct  the  jury  that 
if  Comstock  knew  that  Merrill  had  met  with  an 
accident  while  engaged  at  the  warehouse  of  defend- 
ant in  error,  it  was  not  necessary,  in  order  to  charge 
defendant  in  error  with  this  knowledge,  that  it 
should  have  been  acquired  by  him  while  he  was  in 
the  discharge  of  his  duties.  In  this  argument  is 
also  involved  the  error  in  the  first  assignment  as 
well  as  the  error  in  the  instructions  referred  to  in 
assignments  12  and  13,  presenting  the  contrary 
view,  and  particularly  in  the  giving  of  the  in- 
struction  involved  in  assignment  13  to  the  effect 
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that  any  knowledge  or  information  Comstock 
acquired  concerning  the  accident  while  visiting  at 
Merrill's  house  or  at  the  hospital,  would  not  be  the 
knowledge  of  defendant  in  error,  * 'unless  he  was 
there  to  see  Merrill  in  the  discharge  of  his  em- 
ployment.'* 

We  here  desire  to  call  the  attention  of  the  Court 
particularly  to  the  language  in  quotations,  because 
the  Court  had  previously  instructed  the  jury  during 
the  trial,  as  is  pointed  out  in  the  argument  on  as- 
signment of  error  I,  that  there  was  no  evidence 
that  Comstock  was  at  the  hospital  or  the  house  in 
the  discharge  of  his  duties.  The  effect  of  all  these 
instructions  on  this  question  was  to  say  to  the  jury 
that  any  information  or  knowledge  acquired  by 
Comstock  while  at  the  hospital  or  the  house  was 
not  chargeable  to  defendant  in  error  because  he 
was  not  there  in  the  discharge  of  his  duties.  This 
assumption  by  the  Court  was  not  only  unwarranted, 
but  was,  it  seems  to  us,  in  direct  contradiction  of 
the  positive  testimony,  and  by  the  instruction  now 
under  consideration  and  the  direction  or  instruc- 
tion given  by  the  Court  during  the  trial  of  the 
case,  all  knowledge  acquired  by  Comstock  while  at 
the  house  or  hospital,  was  eliminated  from  the  con- 
sideration of  the  jury,  and  the  jury  were  directed 
to  disregard  the  conversations  at  the  hospital  and 
house  unless  they  showed  an  admission  on  the  part 
of  Comstock  that  he  knew  of  the  accident  at  the 
time  it  happened. 
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This  is  not  a  case  where  the  Court  was  express- 
ing an  opinion  to  the  jury  on  the  weight  of  the 
testimony,  but  it  was  a  positive  direction  to  the 
jury  to  disregard  certain  testimony  for  certain 
reasons,  leaving  them  no  discretion  in  the  matter. 

The  instruction  referred  to  in  assignment  of 
error  numbered  XII,  began  in  these  words: 

"The  Court  permitted  certain  testimony  con- 
cerning conversations  alleged  to  have  occurred  at 
Merrill's  house  or  at  the  hospital,  between  Com- 
stock  and  I.  B.  Merrill  and  between  Comstock  and 
Mrs.  Merrill.  This  testimony  was  admitted  for  a 
limited  purpose,  as  the  Court  explained  to  you  at 
the  time." 

The  explanation  referred  to  by  the  Court  con- 
sists of  the  comment  and  the  instruction  given  by 
the  Court,  which  are  the  subject  of  the  first  assign- 
ment of  error  in  this  case.     (Tr.  of  R.,  pp.  24,  25). 

At  the  time  these  were  given  by  the  Court,  Mr. 
Stevens  had  already  testified  that  he  left  it  to 
Comstock  and  Moore  to  arrange  about  the  payment 
of  Merrill's  wages,  his  testimony  on  this  subject 
being  set  out  elsewhere  in  this  brief,  and  the  other 
testimony  and  facts  and  circumstances  already 
in  evidence  at  the  time,  show  that  it  was  a  question 
for  the  jury  to  determine  whether  Comstock  was 
not  sent  to  the  hospital  or  whether  he  was  not  there 
in  the  discharge  of  his  duties.  A  fair  inference 
from  the  testimony  necessarily  leads  to  the  conclu- 
sion that  he  was. 
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In  this  comment  and  instruction  the  Court  re- 
ferred only  to  the  testimony  of  Merrill,  who  was 
the  witness  then  under  examination.  By  the 
instruction  referred  to  in  assignment  of  error  XII, 
which  we  have  just  quoted,  the  Court  applied  the 
instruction  and  comment  he  had  given  with  refer- 
ence to  the  testimony  of  Merrill,  to  the  testimony  of 
Mrs.  Merrill  as  well,  and  the  effect  of  the  instruc- 
tion given  at  the  conclusion  of  the  evidence  was 
to  say  to  the  jury  that,  at  that  time,  the  testimony 
of  Mrs.  Merrill  as  well  as  Mr.  Merrill,  should  be 
disregarded  unless  they  showed  that  Comstock 
knew  of  the  accident  from  the  beginning  and  that 
there  was,  at  the  time  of  the  giving  of  the  instruc- 
tion, no  evidence  that  Comstock  had  been  sent  to  the 
house  or  hospital  by  the  company  or  that  he  was 
there  on  the  business  of  the  company.  In  other 
instructions  the  Court  informed  the  jury  that  unless 
Comstock  was  there  on  the  business  of  the  company, 
none  of  the  declarations  made  by  him  or  the  in- 
formation acquired  by  him  at  the  time,  would 
be  evidence  of  his  knowledge  of  the  accident.  The 
Court  should  not  have  thus  excluded  the  testimony 
of  Merrill,  because  his  conclusion  as  to  the  testi- 
mony was  erroneous. 

The  other  important  question  presented  by  the 
instructions,  involved  in  these  assignments,  is  this : 
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ADMISSIBILITY     OF     DECLARATIONS     AND    CONVERSA- 
TIONS  AS    DEPENDENT     ON     THE     QUESTION 
WHETHER   THEY   WERE   MADE   IN   THE 
DISCHARGE    OF    A   DUTY  OR  IN 
PURSUANCE  OF  AUTHORITY. 

In  instructing  the  jury  that  the  declarations 
of  Comstock  and  the  conversations  with  him  were 
only  admissible  in  the  event  they  were  made  in 
the  line  of  his  duty,  or  in  the  event  he  was  sent 
to  the  hospital,  where  they  took  place,  the  Court 
lost  sight  of  an  elementary  rule  of  evidence  or 
failed  to  recognize  the  purpose  for  which  they 
were  offered,  although  this  was  fully  stated. 

The  declarations  and  conversations  were  in- 
troduced in  evidence  solely  for  the  purpose  of 
showing  that  Comstock  knew  at  the  time  they 
were  made,  or  at  some  previous  time,  that  Merrill 
had  met  with  the  accident  in  question.  They  were 
not  made  for  the  purpose  of  establshing  an  agency 
on  the  part  of  Comstock  or  of  establishing  any 
liability  flowing  from  them  or  the  facts  they  es- 
tablished. 

The  agency  of  Comstock  with  reference  to  the 
jubject-matter  of  these  conversations  was  conceded. 
It  was  conceded  that  it  was  the  duty  of  Comstock, 
in  the  discharge  of  the  obligation  imposed  by  the 
policy,  to  exercise  a  reasonable  degree  of  super- 
vision over  the  employees  in  order  to  ascertain  when 
accidents  occurred  and  to  report  them,  and  by  the 
imposition  and  acceptance  of  this  duty,  under  the 
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issues  in  this  case,  the  question  whether  Corn- 
stock  knew  of  the  accident  in  time  to  have  reported 
it  more  than  ten  days  prior  to  the  time  when  it 
was  reported,  became  material.  In  fact  it  was 
the  chief  question  involved  in  the  case. 

We  may  concede  that  the  declarations  of  an 
agent  do  not  affect  his  principal  unless  they  relate 
to  some  matter  within  the  scope  of  his  authority, 
and  we  may  likewise  concede,  although  the  authori- 
ties are  somewhat  conflicting  on  this  subject,  that 
where  it  is  sought  to  charge  the  principal  with 
the  legal  consequences  of  the  declarations  of  the 
agent,  such  declarations  must  be  made  during  the 
existence  of  the  agency. 

In  this  case,  however,  whatever  legal  term  may 
be  applied  to  the  relation  between  Comstock  and 
defendant  in  error,  a  simple  statement  of  this 
relation  involves  only  the  declaration  that  it  was 
the  confessed  duty  of  Comstock  to  plaintiff  in 
error  as  well  as  to  defendant  in  error,  to  ascertain 
when  employees  were  injured  in  the  discharge  of 
their  duty  and  to  impart  that  knowledge  to  those 
concerned,  and  that,  under  the  issues  in  this  case, 
the  sole  question  was  whether  he  had  such  know- 
ledge, ten  days  prior  to  the  time  when  it  was 
imparted. 

The  probative  value  of  the  testimony  on  this 
subject,  which  was  introduced  by  plaintiff  in  error, 
was  a  question  of  fact  for  the  jury,  and  this  value 
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did  not  depend  on  the  conditions  or  the  circum- 
stances under  which  Comstock  acquired  his  know- 
ledge. It  depended  simply  on  the  question  to  what 
extent  it  proved  knowledge  on  his  part. 

In  a  very  admirable  treatise  on  evidence  the 
following  statement  of  the  law  is  laid  down : 

"Mental  states  may  properly  be  proved  by  extra- 
judicial utterances  which  logically  tend  to  indicate 
.their  existence.  *  *  *  j^  all  such  cases  the 
mental  state  is  proved  because  it  is  a  relevant 
fact  and  the  extrajudicial  statement  is  offered  in 
evidence  because  it  is  a  logically  sound  way  of 
proving  this  relevant  fact.  *  *  *  The  evi- 
dence of  unsworn  statements  in  proof  of  mental 
states  is  primary,  there  being  no  superior  grade  of 
proof  for  establishing  such  a  fact." 

4  Modern  Law  of  Evidence,  Chamberlayne, 
section  2643,  and  cases  cited. 

"The  case  of  agents  presents  no  exception  to 
the  general  rule  of  evidence  that  where  the  exist- 
ence of  a  mental  state  by  a  given  person  at  a  certain 
time  is  probative,  the  fact  may  be  proved  by 
appropriate  declarations  of  the  person  in  question. 
In  accordance  with  this  general  principle,  the  state- 
ments of  an  agent  may  be  independently  or  circum- 
stantially relevant  to  establish  the  existence  on  his 
part  of  intent  or  intention,  knowledge,  motive,  or 
other  material  mental  state.  As  the  statement  is 
merely  a  fact  tending  to  prove  the  existence  of  a 
state  of  mind  from  which  it  would  naturally  arise, 
it  may  properly  precede  or  follow  the  time  at  which 
the  existence  of  the  mental  state  is  of  importance. 
While  it  is  essential  that  the  relevant  state  of 
mind  should  be  connected  with  the  doing  of  some 
act  within  the  scope  of  the  agency  it  is  not  required 
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that  the  making  of  the  statement  which  indicates 
its  presence  should  have  been  so  connected;  pro- 
vided, that  the  existence  of  the  mental  state  at  the 
time  the  declaration  is  made  may  be  fairly  deemed 
relevant  on  the  question  of  its  existence  at  the 
time  involved  in  the  inquiry.  Statements  too  remote, 
in  point  of  time,  to  be  probatively  relevant  are  re- 
jected." 

In  the  case  of  Garretson  vs.  Merchants*  &  Bank- 
ers' Ins,  Co.,  60  N.  W.  540,  the  Court  said: 

**The  grounds  of  the  motion  are  that  the  testi- 
mony was  immaterial,  and  that  it  did  not  appear 
that  Carpenter,  at  the  time  of  the  conversation, 
'was  acting  in  the  capacity  of  president  of  the 
insurance  company  and  transacting  its  business.' 
The  case  is  argued  to  us  on  the  theory  that  the 
Court  sustained  the  motion  to  strike  on  the  latter 
ground,  by  which  we  understand  the  same  rule 
is  to  be  applied  to  the  imparting  of  knowledge 
or  to  the  acquisition  of  knowledge  by  a  corpora- 
tion that  would  obtain  where  it  sought  to  bind 
a  principal  by  the  acts  and  declarations  of  his 
agent,  which  is  that  when  the  acts  are  done  or 
when  the  declarations  are  made  he  must  be  engaged 
in  the  business  of  his  agency.  We  are  not  prepared 
to  sanction  such  a  rule,  nor  do  we  think  that  the 
learned  judge  who  presided  at  the  trial  took  that 
view  of  the  law." 

See,  also. 

International  &  G.  N.  R.  Co.  vs.  Telephone, 
Tel.  Co.,  5  S  W.  517. 

The  case  of  Fidelity  &  Deposit  Co.  vs.  Courtney, 
186  N.  S.  3421,  46  L.  Ed.  1193,  was  referred  to  by 
counsel  for  defendant  in  error  in  the  court  below 
and,   presuming  that   it  will   be   relied  on   as  an 
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authority  in  this  case,  we  desire  to  call  the  atten- 
tion of  the  Court  to  the  fact  that  it  has  not  the 
slightest  bearing  on  the  question  involved  here. 

An  officer  of  the  corporation  in  that  case,  whose 
duties  were  clearly  defined  and  which  did  not  in 
any  way  relate  to  or  embrace  the  transaction  which 
it  was  claimed  imposed  notice  on  the  corporation, 
shared  with  one  of  the  employees  of  the  bank,  in 
a  corrupt  transaction,  which  was  for  his  own 
benefit,  and  it  was  claimed  that,  by  virtue  of  the 
knowledge  acquired  by  him  in  this  way,  the  bank 
was  charged  with  notice  of  the  dishonesty  of 
the  employee  involved  in  this  transaction.  The 
Supreme  Court  placed  its  decision  upon  two 
grounds : 

FIRST :  That  the  particular  transaction  which 
evidenced  a  lack  of  honesty  and  fidelity  on  the 
part  of  the  employee,  was  in  a  department  and 
branch  of  the  business  of  the  bank  which  was 
in  no  way  entrusted  to  the  official  in  question  and 
which  lay  wholly  beyond  the  scope  of  his  authority 
and  duty,  and  in  this  connection  the  Court  said 
that  if  it  had  been  the  cashier  instead  of  the  offi- 
cer in  question,  the  bankrupt  would  have  been 
charged  with  notice  because  of  the  fact  that  the 
transaction  lay  within  the  department  or  branch 
of  the  business  of  which  the  cashier  had  supervision. 

In  the  case  at  bar  it  is  conceded  that  the  ques- 
tion of  acquiring   knowledge  of   accidents  to   em- 
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ployees  and  of  imparting  that  knowledge  was  im- 
posed on  Comstock,  and  that  defendant  in  error 
looked  to  him  chiefly,  if  not  alone,  for  the  dis- 
charge of  its  duty  to  exercise  such  a  reasonable 
degree  of  supervision  of  the  business  as  to  learn 
of  accidents  and  report  them. 

SECOND :  The  Supreme  Court  also  held,  in  the 
case  in  question,  that  it  was  an  exception  to  the 
general  rule  because,  where  one  who  is  the  agent 
of  another  acts  in  respect  to  a  transaction,  even 
where  it  is  involved  within  the  scope  of  his  agency, 
corruptly  and  in  his  own  interest  and  not  for  the 
benefit  of  the  principal,  the  principal  is  not  charged 
in  such  cases  with  the  act  of  the  agent  or  with 
the  knowledge  so  acquired. 

The  declarations  of  a  party  showing  knowledge 
or  lack  of  knowledge,  where  this  is  material  to 
the  issues  in  the  case,  and  conversations  with  him 
and  his  representatives  showing  the  same  facts,  are 
admissible  whenever  and  wherever  made,  provided 
they  are  not  so  remote  from  the  time  during  which 
the  existence  of  the  condition  is  material,  as  to 
render  them  of  no  value. 

NINTH,  FOURTEENTH  AND  FIFTEENTH  ASSIGNMENTS 

— REQUIREMENT  OF  NOTICE  A  CONDITION 

PRECEDENT. 

The  policy  in  this  case  undertook  to  indemnify 
defendant  in  error  against  loss  arising  from  the 
liability  imposed  by  law  for  injuries  to  employees, 
etc. 
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Among  the  agreements  and  warranties  contained 
in  the  policy  was  one  that,  "upon  the  happening  of 
an  accident,  whether  a  claim  was  made  in  respect 
thereto  or  not,  the  assured  would  give  notice  imme- 
diately, and  at  the  latest  within  ten  days  there- 
after." The  policy  also  contained  a  provision  that 
no  action  should  be  brought  thereon  until  after  a 
judgment  had  been  rendered  against  the  assured  and 
the  claim  had  been  paid. 

The  policy  also  contained  the  provision,  "The 
special  agreements  and  warranties  herein  contained 
shall  be  constructed  as  conditions  precedent  to  the 
payment  of  any  loss  under  this  policy." 

The  Court  refused  to  instruct  the  jury  that  a 
failure  to  give  notice  of  the  accident  within  the 
time  required  by  the  policy  would  defeat  the  action, 
but  it  instructed  them  that  a  failure  to  give  the 
notice  would  not  defeat  the  action  if  it  appeared 
that  the  case  could  have  been  tried  as  successfully 
if  notice  had  been  given  and  if  it  appeared  that 
plaintiff  in  error  was  not  prejudiced  by  reason  of 
the  alterations  in  the  hopper;  and  the  Court  also 
instructed  the  jury  that,  in  order  to  constitute  a 
defense,  the  failure  to  give  or  delay  in  giving  the 
notice,  must  have  been  prejudicial  to  the  rights  of 
plaintiff  in  error. 

These  assignments  of  error  present  the  question 
whether  the  failure  to  give  notice  according  to  the 
requirements  of  the  policy  would  defeat  the  action 
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of  defendant  in  error,  without  a  further  showing 
that  it  had  been  damaged  by  such  failure. 

We  believe  that  the  authorities  are  almost  unani- 
mous in  holding  that  a  condition  in  a  policy  of  this 
character,  requiring  the  giving  of  notice  of  an 
accident,  is  a  condition  precedent,  and  that  there 
must  be  a  compliance  with  it  in  order  to  entitle 
the  assured  to  recover.  Among  the  cases  affirming 
this  rule  are  the  following: 

Employers  Liability  Assur.  Corp.  vs.  Lights 
Heat&P.Co.,eS'N.E.b4; 

London  Guarantee  &  Ace.  Co.  vs.  Siwy^  66 
N.  E.  481; 

Underwood  Veneer  Co.  vs.  London  Guarantee 
(fe  Ace.  Co.,  75  N.  W.  996; 

Green  vs.  Northwestern  Live  Stock  Co.,  54 
N.   W.   349; 

California  Sav.  Bank  vs.  Am.  Surety  Co., 
87  F.  118; 

Ermentraut  vs.  Girard  Fire  &  Marine  Ins. 
Co.,  65  N.  E.  746; 

Woolverton  vs.  Fidelity  &  Casualty  Co.,  82 
N.  E.  746; 

Travelers  Ins.  Co.  vs.  Myers,  57  N.  E.  458 ; 

McFarland    vs.    United    States    Mut.    Ace. 
Assr^.,  27  S.W.  436; 

11  Am.  &  Eng.  Ann.  Cases  253. 

4  Cooley's  Briefs  Ins.,  p.  3570. 
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In  the  case  of  Underwood  Veneer  Co.  vs.  London 
Guarantee  &  Ace.  Co.,  supra,  the  Court  distin- 
guished and  criticized  the  two  cases  of  Anoka  Lbr. 
Co.  vs.  Fidelity  etc.  Co.,  65  N.  E.  353,  and  Grand 
Rapids  Elect.  Light  etc.  Co.  vs.  Fidelity  etc.  Co.,  69 
N.  W.  249,  and  used  this  language: 

"After  careful  consideration  we  are  constrained 
to  hold  that  the  conditions  indorsed  upon  the  policy 
and  quoted  above  were  conditions  precedent.  *  *  * 
True,  there  is  no  forfeiture  clause  in  the  contract. 
Nevertheless,  the  plaintiff,  in  order  to  maintain  this 
action,  was  bound  to  perform  such  condition  pre- 
cedent." 

In  the  case  of  Travelers^  Ins.  Co.  vs.  Myers,  et  al., 
57  N.  E.  458,  the  Court,  in  speaking  of  the  condition 
requiring  notice,  used  this  language : 

"It  is  obvious  that  this  stipulation  is  of  the 
essence  of  the  contract  in  insurance  of  this  kind. 
It  is  not  merely  a  stipulation  as  to  the  form  of 
bringing  to  the  notice  of  the  insurer  the  fact  of  a 
loss  as  in  policies  of  fire  and  life  insurance.  It  is 
clearly  a  matter  of  substance  in  the  contract, 
because  the  obligation  of  the  insurer  is  not  against 
the  mere  happening  of  an  accident  or  an  injury, 
but  against  'loss  from  liability'  to  employees,  who 
may  be  accidentally  injured.  *  *  *  In  a  very 
little  time  the  facts  may,  in  a  great  measure,  fade 
out  of  memory,  or  become  distorted ;  witnesses  may 
go  beyond  reach;  physical  conditions  may  change; 
and,  more  dangerous  than  all,  fraud  and  cupidity 
may  have  had  time  to  perfect  their  work.  Therefore 
this  stipulation  is  vital  to  the  contract." 

In  the  absence  of  a  provision  in  the  policy  de- 
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daring  the  condition  in  question  to  be  a  condition 
precedent,  its  character  is  ordinarily  determined  by 
a  consideration  of  the  question  whether  it  is  a 
condition  which,  by  the  terms  of  the  contract,  is 
required  to  be  performed  before  the  right  in 
question  attaches  or  comes  into  existence.  In 
those  cases  where  it  appears  from  the  nature 
of  the  contract  that  it  was  contemplated  by  the 
parties  that  the  condition  should  be  performed 
before  the  right  attached,  it  is  declared  to  be  a 
condition  precedent,  without  reference  to  other  con- 
siderations. 

Where  the  contract  is  to  indemnify  against  loss 
from  liability  it  is  held  that  no  right  exists  against 
the  indemnitor  until  the  loss  has  been  sustained, 
and  this  loss  is  defined  by  the  courts  (as  well  as  by 
the  terms  of  the  contract  in  question  here),  to  be 
the  payment  of  the  judgment,  and  in  all  cases  where 
this  language  is  construed  this  rule  is  adopted. 

Ford  vs.  Aetna  Life  Ins.  Co.,  126  Pac.  69; 

Allen  vs.  Gilman,  McNeil  &  Co.,  137  F.  136; 

Conolly  vs.  Bolster,  72  N.  E.  981 ; 

Allen  vs.  Aetna  Life  Ins.  Co.,  Garnishee,  145 
F.  881; 

Puget  Sound  Imp.  Co.  vs.  Frankfort  etc.  Ins. 
Co.,  52  Wash.  124; 

Burke  vs.  London  Guaranty  &  Ace.  Co.,  92 
N.  Y.  Supp.  652; 
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Cushman  vs.  Carbonado  Fuel  Co.,  122  la. 
656; 

Sheard  vs.  United  States  Fidelity  &  Guar. 
Co.,  58  Wash.  29; 

Finley  vs.  United  States  Gas  Co.,  113  Tenn. 
597; 

Frye  vs.  Bath,  Gash  &  Elec.  Co.,  97  Me.  241 ; 
Travelers  Ins.  Co.,  vs.  Moses,  63  N.  J.  Equity 
260; 

Byers  vs.  International  Aluvfiinum  Co.,  101 
N.  Y.  Supp.  83. 

In  accident  policies  where  the  right  to  compen- 
sation accrues  upon  the  happening  of  the  accident; 

In  fire  insurance  cases  where  the  loss  to  the 
insured  takes  place  on  the  destruction  of  the 
property; 

Under  employers  liability  policies  where  the  con- 
tract is  to  indemnify  against  liability  as  opposed  to 
loss  from  liability ;  in  the  absence  of  a  provision  in 
the  policy  making  conditions  precedent  the  condi- 
tions with  reference  to  notice  which  are  to  be 
performed  subsequently  to  the  attaching  of  the 
loss  or  liability  and  prior  to  the  enforcement  of 
the  right  arising  therefrom;  such  conditions  are 
held  to  be  conditions  subsequent.  The  cases  clearly 
make  the  distinction  between  conditions  in  policies 
with  the  different  provisions  indicated. 

Grand  Rapids  Elect.  Light  etc.  Co.  vs.  Fide- 
lity etc.  Co.,  69  N.  W.  249; 
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Employers  Liability  Assur.  Corp.  vs.  Lights 
Heat  &P.  Co.,  63  N.  E.  54; 

Solomon  vs.  Cont.  Fire  Ins.  Co.,  55  N.  E. 
279; 

California  Sav.  Bank  vs.  Am.  Surety  Co., 
87  F.  118; 

Travelers'  Ins.  Co.  vs.  Myers,  57  N.  E.  458 ; 

McFarland    vs.    United   States    Mut.    Ace. 
Assn.,  27  S.W.  436; 

Woodmen's  Ace.  Ass'n  vs.  Byers,  87  N.  W. 
546; 

London  Guaranty  &  Ace.  Co.  vs.  Siwy,  66  N. 
E.  481; 

Woolverton  vs.  Fidelity  &  Casualty  Co.,  82 
N.  E.  745; 

Tripp  vs.  Provident  Fund  Soc.,  37  Am.  St. 
Rpts.  529. 

Where,  however,  the  condition  in  question  was 
one  to  be  performed  before  the  loss  had  been  sus- 
tained by  the  assured  by  the  establishment  of  a 
liability  against  it  and  the  discharge  of  it,  and 
where,  in  addition  thereto,  the  policy  itself  con- 
tains a  stipulation  making  the  condition  in  question 
a  condition  precedent,  no  room  is  left  for  the  argu- 
ment or  discussion  and  the  condition  is  treated  by 
the  courts  and  enforced  as  a  true  condition  pre- 
cedent. 

In  the  case  of  Woodmen's  Ass'n  vs.  Byers,  supra. 
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the  question  of  the  character  of  the  condition  was 
disposed  of  in  these  words : 

"It  is  well  to  note  that  we  are  not  considering  a 
question  of  complying  with  conditions  before  loss 
or  injury." 

In  the  case  of  Tri'pp  vs.  Society,  supra,  the  Court 
said : 

"The  condition  upon  which  the  defense  is  based 
was  to  operate  upon  the  contract  of  insurance  only 
subsequent  to  the  fact  of  a  loss.  It  must  therefore* 
receive  a  liberal  and  reasonable  construction  in 
favor  of  the  beneficiaries." 

It  was  treated  by  the  Court,  for  the  reasons 
indicated  in  the  language  above,  as  a  condition 
subsequent. 

In  construing  a  policy  containing  any  condition 
which  is  made  a  condition  precedent  by  its  terms, 
the  courts  universally  and  invariably  hold  that  the 
condition  must  be  treated  as  a  condition  precedent 
because  it  is  so  written  in  the  contract,  except  that 
in  one  or  two  cases,  where  the  condition  was  of  such 
a  character  as  that  the  Court  was  able  to  say  that  it 
bore  such  a  relation  to  the  objects  and  purposes  of 
the  contract  that  the  parties  could  not,  even  by 
so  agreeing,  make  it  a  condition  precedent.  In 
other  words,  where,  in  its  character,  it  was  clearly 
and  emphatically  a  condition  subsequent,  they  held, 
in  the  cases  just  suggested,  that  the  stipulation  of 
the  parties  could  not  change  its  character. 
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CONDITION    PRECEDENT — NOT    NECESSARY  TO    SHOW 
DAMAGE   FROM   ITS   BREACH. 

The  vital  importance  of  the  giving  of  notice  of  an 
accident  within  the  time  fixed  in  the  policy  is  well 
pointed  out  in  the  language  we  have  just  quoted 
from  the  case  of  Travelers^  Insurance  Co.  vs. 
Myers,  supra.  The  condition  requiring  the  giving  of 
immediate  notice,  which  would  enable  the  insurance 
company  to  interview  the  witnesses  before  they  had 
been  tampered  with;  to  photograph  the  premises; 
to  preserve  the  evidence,  and  to  successfully  defend 
the  action,  should  be  treated  as  a  condition,  the 
breach  of  which  prevents  a  right  of  action  from 
attaching  and  renders  nugatory  the  contract  pro- 
viding for  indemnity.  The  difficulty  of  showing 
damage  in  such  cases  is  apparent  to  any  judge  or 
lawyer.  Whether  there  was  any  damage,  of  course, 
would  depend  on  the  result  of  the  case  against  the 
assured  and  on  the  fact  whether  the  conditions 
were  such  that  the  case  could  have  been  successfully 
defended  at  the  one  time  as  at  the  other,  and  a 
consideration  of  this  question  necessarily  involves 
the  effect  of  the  presence  or  the  absence  of  certain 
testimony  or  the  effect  of  certain  alterations  or 
changes  on  the  result  of  the  trial.  This  is  a  matter 
so  difficult  to  establish  that,  to  require  for  such  a 
breach  a  showing  of  damage  is  to  substitute  a  fiction 
or  an  idle  pretense  for  a  right  carefully  guarded. 
The  jury  that  tried  the  case  cannot  be  examined 
to  know  whether  the  absence  of  certain  testimony 
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affected  the  result  of  the  case  or  whether  the 
presence  of  certain  testimony  likewise  affected  it, 
or  whether  the  verdict  of  the  jury  would  have  been 
different  under  some  other  state  of  facts.  To  re- 
quire a  showing  of  damage  under  such  circum- 
stances is  in  most  cases  a  mockery  and  the  facts 
of  this  case  demonstrate  this  fact  in  a  striking 
manner. 

There  was  one  witness  who  saw  the  accident. 
Some  months  later  it  was  claimed  by  defendant  in 
error  that  he  was  still  available  as  a  witness  at  the 
time  the  suit  was  brought,  although  it  was  conceded 
that  he  was  not  available  at  the  time  of  trial  and 
that  defendant  in  error  spent  much  money  in  an 
effort  to  find  him.  It  was  claimed  that  he  was  some- 
where about  town  at  the  time  the  notice  of  the  acci- 
dent was  given  and  the  suit  was  begun,  but  appar- 
ently defendant  in  error  was  never  able  to  find  him, 
although  during  the  intervening  time  he  had  been 
in  its  employ. 

Merrill  claimed  that  the  top  plank  on  the  side  of 
the  hopper,  being  insecurely  nailed,  split,  and  that 
part  of  it  broke  off  and  caused  him  to  fall  on  the 
hopper.  Long  before  the  notice  of  the  accident 
was  given  and  long  after  defendant  in  error  knew 
of  the  accident,  it  caused  the  hopper  to  be  demolished 
and  enlarged  and  caused  the  very  plank  which 
Merrill  claimed  split  off  and  broke  with  him,  to  be 
knocked  off  and  thrown  to  one  side  so  that  its 
identification  was  rendered  difficult. 
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At  the  time  the  notice  was  given  to  plaintiff  in 
error  none  of  the  plank  that  were  on  the  hopper  at 
the  time  of  the  accident  were  still  on  it,  and  if 
Merrill's  statement  that  a  plank  broke  off  with 
him  was  untrue,  as  was  contended  by  Comstock  in 
the  Merrill  case,  then  when  defendant  in  error 
knocked  off  this  very  plank  and  threw  it  to  one 
side,  it  rendered  it  difficult  to  show  that  Merrill's 
statement  was  false.  If,  on  the  other  hand,  as 
testified  to  by  Merrill,  Comstock  nailed  back  on  the 
hopper  the  part  of  the  plank  that  broke  off,  and  all 
the  plank  was  subsequently  knocked  off  of  the 
hopper  and  thrown  under  the  warehouse,  the  diffi- 
culty of  determining  whether  these  conditions  pre- 
vented a  successful  defense  in  the  Merrill  case  is 
apparent. 

It  will  not  do  to  say  in  answer  to  this  that  the 
entire  hopper  and  all  the  planks  were  destroyed 
by  fire  at  some  subsequent  time  and  before  the 
trial.  If  notice  of  the  accident  had  been  given 
before  the  hopper  had  been  changed,  photographs 
of  it  could  have  been  taken,  witnesses  could  have  ex- 
amined it  and  it  could  have  been  demonstrated  con- 
clusively whether  or  not  the  plank  did  split  off. 

It  is  evident  that,  by  failure  to  give  notice  and 
the  change  in  the  hopper  after  knowledge  of  the 
accident  and  before  the  notice  was  given,  that, 
whether  or  not  plaintiff  in  error  was  damaged,  is 
a  mere  matter  of  speculation,  subject  to  no  fixed 
standard  and  was  subject  to  the  mere  whim  and 
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caprice  of  the  jury,  anxious  to  find  a  verdict  in 
favor  of  the  individual  and  against  the  insurance 
company. 

Conditions  of  this  character  in  policies  of  this 
kind  demand,  in  common  justice  and  fairness,  a 
strict  interpretation  and  require  compliance  with 
them  as  the  basis  of  any  right  to  indemnity  under 
the  policy.  If  the  trial  had  taken  place  and  there 
had  been  a  breach  of  some  condition  subsequent 
to  the  establishment  of  liability  and  the  payment 
of  it  by  defendant  in  error,  the  question  whether 
the  breach  of  that  condition  imposed  any  damage 
on  it,  would  be  the  subject  of  a  more  accurate  de- 
termination, but  to  impose  on  the  insurance  com- 
pany the  burden  of  showing  that  the  trial  of  tho 
case  against  the  assured  was  prejudiced  by  the 
existence  or  non-existence,  or  the  presence  or  ab- 
sence of  certain  testimony,  affecting  the  verdict 
of  the  jury,  is  carrying  the  doctrine  which  the 
Court  doubtless  had  in  mind  to  an  extreme  un- 
warranted by  any  rule  laid  down  in  any  of  the 
cases  of  which  we  have  knowledge. 

Where  the  condition  is  a  condition  precedent 
its  breach  is  fatal,  without  regard  to  the  question 
of  damage  resulting  from  it.  The  authorities 
all  affirm  this  proposition. 

In  the  case  of  National  Surety  Co.  vs.  Long,  125 
F.  887,  it  is  said: 

"Moreover,  it  is  not  indispensable  to  the  validity  or 
to  the  enforcement  of  this  plan  covenant  of  the 
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obligee — this  condition  precedent  to  the  liability 
of  the  defendant  under  the  bond — that  the  latter 
should  either  establish  its  beneficence  or  its  ma- 
teriality, or  that  it  should  show  that  it  has  sus- 
tained injury  from  the  failure  to  fulfill  it.  Parties 
to  agreements  have  the  right  and  the  power  to  con- 
tract that  things  immaterial  as  well  as  things  ma- 
terial shall  be  the  subjects  of  their  warranties, 
or  of  conditions  precedent  to  their  respective  liabili- 
ties, and  their  contracts  in  the  one  case  are  as 
legal  and  binding  as  in  the  other.  The  all-suffi- 
cient, the  conclusive,  answer  to  the  suggestion  that 
the  subject  of  the  warranty  or  of  the  condition  pre- 
cedent is  immaterial,  and  its  breach  without  effect, 
is  that  the  parties  had  the  right  to  agree  and  they 
have  contracted  otherwise.  The  immateriality  of 
a  warranty  or  of  a  condition  precedent  made  by  the 
agreement  of  the  parties,  and  the  innocuousness  of 
a  failure  to  perform  it,  do  not  nullify  or  mitigate 
the  fatal  effect  of  the  failure  prescribed  by  their 
contract.  Rice  vs.  Fidelity  &  Deposit  Co.,  103 
Fed.  427,  430,  432,  43  C.  C.  A.  270,  273,  275;  In- 
demnity Co.  vs.  Wood,  19  C.  C.  A.  264,  73  Fed.  81, 
84;  American  Credit  Indemnity  Co.  vs.  Carrollton 
Furniture  Mfg.  Co.,  36  C.  C.  A.  671,  95  Fed.  Ill, 
113;  Jeffries  vs.  Insurance  Co.,  22  Wall,  47,  54,  22 
L.  Ed.  833;  Insurance  Co.  vs.  France,  91  N.  S.  510, 
512,  23  L.  Ed.  401 ;  Anderson  vs.  Fitzgerald,  4  H.  L. 
Cas.  483,  487;  Cazenove  vs.  Assurance  Co.,  6  C.  B. 
(N.  S.)  437,  450,  451,  6  Jur.  (N.  S.)  826;  Piice 
vs.  Insurance  Co.,  17  Minn.  497  (Gil.  473),  10  Am. 
Rep.  166." 

In  the  case  of  Imperial  Fire  Ins.  Co.  vs.  County 
of  Coos,  151  U.  S.  542,  38  L.  Ed.  231,  the  question 
was  stated  in  this  way : 

"The  proposition  is  that  unless  such  repairs  and 
alterations  had  the  effect  of  either  causing  tue 
fire  or  of  increasing  the  risk  at  the  time  it  occurred, 
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then  there  was  no  breach  of  the  condition  contained 
in  the  contract." 

The  Court  said: 

''The  compliance  of  the  assured  with  the  terms 
of  the  contract  is  a  condition  precedent  to  the  right 
of  recovery.  If  the  assured  has  violated,  or  failed 
to  perform  the  conditions  of  the  contract,  and  such 
violation  or  want  of  performance  has  not  been 
waived  by  the  insurer,  then  the  assured  cannot 
recover.  It  is  immaterial  to  consider  the  reason  for 
the  conditions  or  provisions  on  which  the  contract 
is  made  to  terminate,  or  any  other  provision  of  the 
policy  which  has  been  accepted  and  agreed  upon. 
It  is  enough  that  the  parties  have  made  certain 
terms  conditions  on  which  their  contract  shall  con- 
tinue or  terminate.  The  courts  may  not  make  a 
contract  for  the  parties.  Their  function  and  duty 
consists  simply  in  enforcing  and  carrying  out  the 
one  actually  made." 

In  this  case  the  Supreme  Court,  quoting  from  a 
Minnesota  case,  used  this  language: 

"These  conditions  when  plainly  expressed  in  a 
policy,  are  binding  upon  the  parties  and  should 
be  enforced  by  the  courts,  if  the  evidence  brings 
the  case  clearly  within  their  meaning  and  intent.  It 
tends  to  bring  the  law  itself  into  disrepute  when, 
by  astute  and  subtile  distinction,  a  plain  case  is 
attempted  to  be  taken  without  the  operation  of  a 
clear,  reasonable,  and  material  obligaion  of  the  con- 
tract." 

The  case  of  Hope  Spoke  Co.  vs.  Maryland  Cas. 
Co.y  143  S.  W.  85,  also  contains  a  full  review  of  the 
question,  citing  many  cases  and  distinguishing  those 
where  the  conditions  were  conditions  precedent  from 
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those  where  they  were  conditions  subsequent.    It 
uses  this  language: 

"The  following  authorities  fully  sustain  the 
view  that  a  failure  to  give  notice  within  a  specified 
time  in  accordance  with  the  terms  of  the  policy, 
does  not  operate  as  a  forfeiture  of  the  right  to 
recover,  unless  the  policy  in  express  terms  or  by 
necessary  implication  makes  the  giving  of  notici 
within  a  time  specified,  a  condition  precedent  to 
recovery.  Accident  Ins.  Co.  vs.  Fielding,  35  Colo. 
19,  83  Pac.  1013,  9  Am.  &  Eng.  Ann.  Cas.  916; 
Southern  Fire  Ins.  Co.  vs.  Knight,  111  Ga.  622, 
36  S.  E.  821,  52  L.  R.  A.  70,  78  Am.  St.  Rep.  216; 
Insurance  Co.  vs.  Downs,  90  Ky.  236,  13  S.  W.  882, 
12  Ky.  Law.  Rep.  115;  Flatley  vs.  Insurance  Co., 
95  Wis.  618,  70  N.  W.  828;  Tubbs  vs.  Insurance 
Co.,  81  Mich.  646;  48  N.  W.  296;  Steele  vs.  German 
Ins  Co.,  93  Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85; 
Mason  vs.  Insurance  Co.,  82  Minn.  336,  85  N.  W. 
13,  83  Am.  St.  Rep.  433;  Taber  vs.  Insurance  Co., 
124  Ala.  681,  26  South.  252." 

"Nothing  in  the  opinion  of  this  Court  in  Teutonia 
Ins.  Co.  vs.  Johnson,  72  Ark.  484,  82  S.  W.  840, 
conflicts  with  the  views  we  now  express,  for  that 
decision  was  based  upon  the  fact  that  under  th ; 
terms  of  the  policy  the  requirement  for  notice  was 
made  a  condition  precedent  to  recovery." 

The  case  just  referred  to  held  that  the  condition 
then  in  question  v'.  as  not  a  condition  precedent  and 
that  the  failure  to  give  notice  within  the  time 
fixed  by  the  policy  did  not  defeat  the  action  unless 
damage  was  shown,  but  the  case  clearly  stated 
the  proposition  that  if  there  had  been  a  provision 
in  the  policy  making  the  condition  a  condition  pre- 
cedent, the  decision  would  have  been  otherwise. 


72 

The  following  extract,  taken  from  the  text  of  the 
opinion,  indicates  the  truth  of  what  we  say : 

**The  absence  of  language  indicating  an  inten- 
tion to  make  compliance  with  that  provision  a  con- 
dition of  recovery,  is  noticeable.  In  most  of  those 
cases  it  appears  that  there  were  other  clauses  in 
the  contract  providing  that  the  stipulation  for 
giving  notice  should  be  deemed  a  condition  pre- 
cedent." 

In  the  case  of  Jeffries  vs.  Economical  Mid.  Life 
Ins.  Co.,  22  Wall.  47,  22  Law  Ed.  853,  certain 
statements  and  declarations  were  made  and  it  was 
claimed  that  they  were  not  material  and  therefore 
did  not  operate  to  defeat  the  liability.  In  this 
case  the  Court  said: 

"The  statements  need  not  come  up  to  the  de- 
gree of  warranties.  They  need  not  be  representa- 
tions even,  if  this  term  conveys  an  idea  of  an 
affirmation  having  any  technical  character.  'State- 
ments and  declarations'  is  the  expression — what  the 
applicant  states  and  what  the  applicant  declares. 
Nothing  can  be  more  simple.  If  he  makes  any 
statement  in  the  application  it  must  be  true.  If 
he  makes  any  declaration  in  the  application  it  must 
be  true.  A  faithful  performance  of  this  agreement 
is  made  an  express  condition  to  the  existence  of  a 
liability  on  the  part  of  the  company. 

"There  is  no  place  for  the  argument  either  that 
the  false  statement  was  not  material  to  the  risk,  or 
that  it  was  a  positive  advantage  to  the  company  to 
be  deceived  by  it. 

"It  is  the  distinct  agreement  of  the  parties,  that 
the  company  shall  not  be  deceived  as  to  its  injury 
or  as  to  its  benefit.     The  right  of  an  individual  or 
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a  corporation  to  make  an  unwise  bargain  is   as 
complete  as  that  to  make  a  wise  bargain." 

In  the  policy  in  question  here,  the  condition  under 
consideration  was  one  of  the  special  agreements  and 
warranties  and  it  was  provided  that  "the  special 
agreements  and  warranties  herein  contained  shall 
be  construed  as  conditions  precedent  to  the  payment 
of  any  loss  under  this  policy." 

There  is  a  class  of  cases  holding  that  where  the 
performance  of  the  condition  is  required  before 
the  maintenance  of  an  action,  unless  the  policy 
contains  a  provision  making  the  performance  of 
the  condition  a  condition  precedent  or  declaring 
a  forfeiture  for  a  failure  to  comply  therewith, 
a  compliance  before  the  bringing  of  the  action  will 
be  deemed  a  sufficient  compliance  so  as  to  prevent 
a  forfeiture,  in  which  case  the  question  is  one  of 
the  damage  sustained  by  a  breach  of  the  condi- 
tion. 

The  cases  just  referred  to,  however,  are  wholly 
different  from  the  case  at  bar  and  have  no  appli- 
cation to  it  on  account  of  the  character  of  the 
provision  in  question.  Typical  among  these  cases 
is  Southern  Fire  Ins,  Co,  vs.  Knight y  113  Ga.  622, 
52  L.  R.  A.  70.  In  these  cases,  however,  it  is  con- 
ceded that  if  there  is  an  express  provision  making 
the  condition  a  condition  precedent  to  the  main- 
tenance of  an  action  on  the  policy,  the  breach  is 
fatal. 
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It  will  be  observed  that  most  of  these  cases  are 
cases  in  which  the  condition  was  to  be  performed 
after  the  loss  had  occurred.  In  this  case  the  con- 
dition was  to  be  performed  before  the  loss  by  the 
assured  occurred. 

In  the  case  of  Parmelee  vs.  Aetna  Life  Ins.  Co., 
166  Fed.  741,  there  was  a  provision  requiring  the 
assured  to  give  notice  if  a  suit  was  brought  and 
to  forward  every  summons  or  process  as  soon  as  it 
should  be  received.  There  was  a  failure  to  do  this 
and  default  was  entered  against  the  assured,  where- 
upon the  insurance  company  disclaimed  any  re- 
sponsibility for  want  of  notice.  It  appeared  that' 
the  return  on  the  summons  was  false  and  it  was 
contended  that  it  was  therefore  no  summons  and 
that  the  failure  to  send  it  to  the  insurance  com- 
pany was  not  a  breach  of  the  condition.  The  Court 
held  that  the  insurance  company  might  show  that 
the  summons  was  not  in  fact  a  summons  and 
held  that  it  was  liable.  None  of  the  conditions  of 
the  policy  are  set  out  except  the  one  with  reference 
to  the  sending  of  the  summons  or  other  process. 
It  does  not  appear  whether  there  were  any  condi- 
tions in  the  policy  making  the  performance  of  the 
condition  a  condition  precedent,  or  whether  there 
were  any  conditions  in  the  policy  making  a 
failure  to  perform  it  operate  as  a  forfeiture  of  the 
right  of  action. 

The  Court,  in  this  case,  without  apparently  hav- 
ing given  any  consideration  to  the  question,  or 
possibly  deeming  it  a  condition  subsequent,  said : 
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*'In  contracts  of  t^iis  kind,  to  escape  liability,  the 
insurer  must  show  that  the  breach  is  something 
more  than  a  mere  technical  departure  from  the 
letter  of  the  bond — that  it  is  a  departure  that  re- 
sults in  substantial  prejudice  and  injury  to  its 
position  in  the  matter." 

Citing  Rumford  Falls  P.  Co.  vs.  Fid.  &  Cas.  Co., 
92  Me.  574,  43  Atl.  503 ;  Ward  vs.  Maryland  Cas. 
Co.,  71  N.  H.  262,  51  Atl.  900. 

The  language  used  by  the  Court,  to  which  we 
refer,  was  not  necessary  to  the  decision  of  the  Court, 
for  it  had  already  been  held  that  the  assured  could 
show  that  the  summons  was  not  in  fact  a  sum- 
mons. In  addition,  it  does  not  appear  that  ihe 
sending  of  the  summons  was  made  a  condition 
-precedent  and  if  it  was  not,  in  the  absence  of  a 
provision  making  a  failure  to  send  it  operate  as 
a  forfeiture,  it  would  be  a  question  of  damage. 
The  language  of  the  Court,  ^'contracts  of  this  kind," 
we  presume  had  reference  to  the  particular  char- 
acter of  the  contract  in  question. 

The  case  of  Rumford  Falls  P.  Co.  vs.  Fid.  &  Cas. 
Co.,  supra,  cited  by  the  Court,  did  not  involve,  in 
any  degree,  this  question.  The  sole  question  was 
whether  certain  misconduct  on  the  part  of  the 
assured  and  its  attorneys,  constituted  a  breach 
of  the  condition  requiring  them  to  render  reason- 
able aid,  and  prohibiting  them  from  interfering 
with  the  case.  It  was  claimed  that  the  superin- 
tendent of  the  assured  said  in  the  presence  of  the 
justice  and  several  of  the  jurors  trying  the  case: 
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''This  is  the  Fidelity  &  Casualty;  they  insure  us, 
and  they  are  the  ones  who  are  responsible.  We 
wouldn't  defend  this  case." 

The  Court  held  that  this  was  not  a  breach  of  the 
condition  requiring  them  to  render  reasonable  aid 
and  that  in  any  event  the  assured  could  not  be  af- 
fected by  such  an  unauthorized  and  unexecuted 
suggestion  by  the  superintendent.  The  Court  dis- 
posed of  the  matter  by  saying  that  the  facts  failed  to 
show  any  want  of  good  faith  on  the  part  of  the 
assured  or  any  omission  to  perform  the  obliga- 
tions imposed  upon  it  by  the  terms  of  the  policy. 

How  this  case  can  be  authority  for  the  decision 
in  the  Parmelee  case  we  do  not  see. 

In  the  case  of  Ward  vs.  Maryland  Casualty  Co., 
supra,  cited  by  the  Court,  it  is  held  that  the  failure 
to  send  the  summons  immediately,  did  not  forfeit 
the  rights  of  the  assured,  because  there  was  no 
provision  in  the  policy  making  such  failure  a  for- 
feiture, but  the  question  whether  it  was  necessary 
to  show  damage  in  such  a  case  was  not  before  the 
Court  and  was  not  discussed  by  it. 

In  the  Ward  case  there  were  provisions  in  the 
policy  making  certain  conditions  conditions  prece- 
dent, but  the  sending  of  the  summons  and  complaint 
was  not  among  these  conditions.  It  was  provided, 
however,  in  the  policy  as  a  condition  precedent, 
that  the  assured  should  aid  in  securing  information 
affecting  settlements,  etc.     It  was  claimed  that  the 
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assured  failed  to  send  a  copy  of  the  summons  or 
process  and  that  this  operated  to  defeat  the  action. 
The  Court  disposed  of  the  contention  in  these  words : 

"To  the  defendants'  claim  that  their  liability 
under  the  policy  was  ended  by  plaintiffs'  failure  to 
forward  to  the  defendants'  counsel  the  summons  or 
paper  served  upon  the  plaintiffs  in  the  O'Connell 
action  immediately  after  service,  in  compliance  with 
the  counsel's  request,  it  is  a  sufficient  answer  that 
there  is  no  provision  in  the  policy  making  such 
failure  a  cause  of  forfeiture  of  the  plaintiffs'  rights. 
Such  failure  would  be  competent  evidence  on  the 
question  whether  the  plaintiffs  reasonably  aided  the 
defendants  in  securing  information  concerning  the 
accident.  Its  weight  would  depend  upon  circum- 
stances and  must  be  determined  by  the  tribunal 
charged  with  the  duty  of  deciding  questions  of  fact," 

We  cannot  see  how  this  case  has  any  bearing  on 
the  question  whether,  on  a  breach  of  a  condition 
precedent,  it  is  necessary  to  show  that  some  dam- 
age resulted.  Evidently  the  Parmelee  case  fol- 
lov/ed  this  case  on  the  question  of  the  construction 
to  be  put  on  the  provision  with  reference  to  the 
sending  of  the  summons  or  process  to  the  insur- 
ance company,  and  it  is  fair  to  presume  from  the 
report  of  the  Parmelee  case,  that  the  policy  was 
similar  to  the  one  involved  in  the  Ward  case,  in 
that  it  contained  no  provision  making  the  sending  of 
the  summons  a  condition  precedent,  or  a  failure 
to  send  it  operate  as  a  forfeiture.  In  each  case 
the  condition  was  treated  as  a  condition  subsequent 

These  cases  are  referred  to  by  us  because  much 
stress  was  laid  on  them  in  the  former  hearing  of 


78 

this  case  before  this  Court  on  the  question  of  the 
construction  of  the  provisions  requiring  notice  with- 
in ten  days  and  incidentally  the  question  involved 
here  was  referred  to  by  defendant  in  error  as  being- 
decided  in  these  cases. 

We  may  say,  in  leaving  this  question,  that  the 
provisions  of  the  policy  in  the  case  at  bar  clearly 
indicate  that  among  the  rights  and  benefits  sought 
to  be  reserved  to  the  plaintiff  in  error,  by  prompt 
notice  of  the  accident,  was  the  right  to  compro 
mise  and  settle  the  claim  before  it  had  passed  into 
the  hands  of  attorneys  and  before  any  action  had 
been  brought.  This,  as  all  men  know,  is  one  of 
the  important  rights  affecting  insurance  of  this 
character.  The  failure  to  give  notice  until  the 
suit  was  brought  in  this  case,  after  a  long  period 
of  time  in  which  defendant  in  error  undoubtedly 
knew  of  the  accident,  should,  of  itself,  be  treatec 
as  being  conclusive  evidence  of  damage,  because  it 
undoubtedly  deprived  plaintiff  in  error  of  an  op- 
portunity to  settle  the  claim  before  suit  was  brought. 
The  impracticability  of  showing  that  the  claim 
would  or  would  not  have  been  settled  even  if  plain- 
tiff in  error  had  had  the  opportunity,  indicates 
that  inquiry  on  this  subject  should  halt  at  this 
question. 

SIXTEENTH   ASSIGNMENT. 

This  assignment  has  reference  to  the  instruction 
given  by  the  Court  to  the  jury  that  they  shoulc^ 
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receive  the  evidence  of  the  oral   admissions   and 
declarations  with  great  caution. 

When  it  became  necessary  for  Merrill  to  go  to 
the  hospital  for  the  operation  on  account  of  the  in- 
jury to  his  kidney,  he  telephoned  to  Comstock,  the 
foreman,  who  came  to  his  house  and  assisted  in 
removing  him  to  the  hospital.  While  at  the  house 
Comstock  said  to  Mrs.  Merrill  that  he  was  sorry 
Merrill  was  hurt  and  that  they  would  see  to  the 
payment  of  his  wages.  He  also  made  a  statement 
of  a  similar  character  to  Mrs.  Tute,  one  of  the 
neighbors  who  was  present,  and  afterwards,  at  the 
hospital,  he  told  Merrill  that  the  company  did  not 
want  any  suit  about  the  matter  and  that  they  would 
pay  his  wages. 

It  was  admitted  that  the  question  of  the  pay- 
ment of  Merrill's  wages  was  discussed  between  Com- 
stock and  one  of  the  officers  of  the  company  and 
that  these  wages  were  subsequently  paid  for  some 
time. 

Comstock  testified  in  the  case  that  he  did  not 
know  that  Merrill  had  met  with  an  injury  and 
that  when  he  saw  him  at  the  house  and  hospital 
nothing  was  said  about  his  having  been  injured  and 
that  he  did  not  previously  know  and  did  not  find 
out  then,  that  Merrill  had  met  with  an  accident 
resulting  in  his  condition. 

The  declarations  and  conversations  were  offered 
in  evidence  for  the  purpose  of  proving  that  Com- 
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stock  did  know  of  the  accident  and  injuries  result- 
ing therefrom.  The  Court  instructed  the  jury 
that  these  particular  declarations  should  be  re- 
ceived by  them  with  great  caution  and  in  the  course 
of  his  instruction  on  the  subject,  stated  to  them 
that  one  of  counsel  (alluding  to  counsel  for  de- 
fendant in  error),  had  given  some  reasons  for 
this  and  he  would  give  others.  These  declarations 
and  admissions  and  conversations  constituted  the 
evidence  chiefly  relied  on  by  plaintiff  in  error  to 
show  knowledge  on  Comstock's  part.  In  fact,  it 
was  difficult,  under  the  circumstances,  to  show 
knowledge  in  any  other  way,  although  it  was  also 
shown  by  the  statement  of  Merrill  that  Comstock 
knew  of  the  accident  at  the  time  it  happened.  The 
instruction  of  the  Court  practically  obliterated  the 
testimony  as  to  the  declarations  and  conversations 
and  took  it  from  the  jury.  The  declarations  were 
strongly  corroborated  by  circumstances  and  they 
were  highly  probable  in  character. 

We  concede  the  right  of  a  judge  of  a  United  States 
court  to  comment  on  the  credibility  of  a  witness  and 
the  weight  of  the  evidence,  if  this  comment  be 
of  such  a  character  that  it  does  not  control  the  jury 
but  leaves  the  matter  for  their  determination  in 
accordance  with  their  own  judgment,  discretion 
and  experience. 

It  may  be  true  that  human  experience  has  shown 
that,  in  determining  the  weight  of  evidence  of 
different  kinds,  it  has  been  found  that  the  recital 
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after  a  long  lapse  of  time,  of  conversations  and 
declarations,  is  less  liable  to  be  correct  than  is  the 
recital  by  the  witness  of  facts  coming  under  his 
observation,  which,  being  seen  instead  of  being 
merely  heard,  more  powerfully  impress  themselves 
upon  his  memory. 

We  believe  that  this  idea  might  be  suggested 
by  the  Court  to  a  jury  in  general  terms,  with  the 
statement  that  it  was  for  the  jury  to  determine 
from  the  nature  of  the  declarations  and  admis- 
sions, and  from  the  absence  or  the  presence  of 
corroborative  circumstances,  whether  they  would 
give  to  the  particular  evidence  under  considera- 
tion, credit  and  belief,  or  whether  they  would  re- 
ceive it  with  caution. 

We  take  it  that  in  dealing  with  specific  evidence 
of  admissions  and  declarations  in  any  case,  whether 
that  evidence  is  to  be  received  with  caution  de- 
pends on  whether  it  is  corrorborated ;  whether  it 
is  probable;  whether  it  is  consistent  with  the  other 
facts  in  the  case.  If  this  be  true,  when  a  judge, 
instructing  the  jury  with  reference  to  such  evi- 
dence, directs  them  to  receive  it  with  great  caution, 
he  practically  decides  that  it  is  not  corroborated  by 
other  evidence ;  that  it  is  not  probable,  or  that  it  is 
not  consistent,  and  thus  he  takes  away  from  the 
jury  the  right  to  decide  this  most  important  ques- 
tion. 

The  rule  on  this  subject  is  aptly  stated  in  the 
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case  of  Vicksburg  and  Meridian  R.  R.  Co.  vs.  Put- 
nam, 118  U.  S.  545,  30  Law.  Ed.  257,  as  follows: 

^'In  the  courts  of  the  United  States,  as  in  those  of 
England,  from  which  our  practice  was  derived,  the 
judge,  in  submitting  a  case  to  the  jury,  may  at  his 
discretion,  whenever  he  thinks  it  necessary  to  as- 
sist them  in  arriving  at  a  just  conclusion,  comment 
upon  the  evidence,  .  call  their  attention  to  parts 
of  it  which  he  thinks  important,  and  express  his 
opinion  upon  the  facts ;  and  the  expression  of  such 
an  opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately  sub- 
mitted to  the  determination  of  the  jury,  cannot  be 
reviewed  on  writ  of  error." 

We  contend  that  this  direction  by  the  Court 
forced  the  jury  to  view  this  evidence  with  suspicion 
and  receive  it  with  caution,  although  it  may  in  their 
opinion  have  been  so  strongly  corroborated  by  other 
evidence  and  collateral  circumstances  as  to  possess 
great  weight.  In  our  opinion  the  expression  by 
the  Court  took  the  form  of  a  statement  of  law 
which  was  controlling  on  the  jury. 

In  the  case  of  Games  et  al.  vs.  Stiles,  ex  dem. 
Dunn,  14  Peters  322,  10th  Law  Ed.  47,  the  Court 
said : 

**The  principle  is  well  established  that  a  court 
may  give  their  opinion  on  the  evidence  to  the  jury, 
being  careful  to  distinguish  between  matters  of 
law  and  matters  of  opinion  in  regard  to  the  facts. 
When  a  matter  of  law  is  given  by  the  Court  to  the 
jury  it  should  be  conceded  as  conclusive,  but  a  mere 
matter  of  opinion  as  to  the  facts  will  only  have 
such  influence  on  them  as  they  think  it  is  en- 
titled to." 
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We  believe  that  the  instruction  violated  this  rule 
and  that  it  deprived  the  jury  of  the  right  to  de- 
termine for  themselves  whether  the  admissions  and 
declarations  in  evidence  in  this  case  were  of  such 
a  character  as  to  bring  them  within  the  operation 
of  the  rule,  if  there  is  such  a  rule,  that  oral  declara- 
tions should  be  received  with  great  caution. 

As  a  matter  of  fact  the  only  denial  of  these  dec- 
larations and  admissions  was  the  denial  of  an 
interested  witness  and  he  was  opposed  by  three  dis- 
interested witnesses,  one  of  whom  had  never  had 
any  connection  whatever  with  the  controversy. 

After  delivering  this  instruction,  which  was  di- 
rected at  some  of  the  most  important  testimony  of 
plaintiff  in  error,  the  Court  proceeded  to  say  that 
the  argument  of  one  of  the  attorneys  of  defendant 
in  error  showed  why  this  was  true  and  then  added 
reasons  of  his  ov/n.  This,  in  effect,  approved  of  the 
argument  of  the  attorney  of  defendant  in  error 
and  gave  to  it  the  sanction  of  the  Court  and  of 
necessity  it  operated  as  a  disapproval  of  the  argu- 
ment of  the  attorney  of  plaintiff  in  error  on  this 
subject  and  indicated  that  the  court  did  not  sanc- 
tion it.  We  think  this  was  error  and  that  it  was 
harmful  and  reversible  error. 

In  the  case  of  Phoenix  Ins.  Co.  vs.  Gray,  38  S.  E. 
992,  the  question  of  the  legal  effect  of  such  an  in- 
struction as  the  one  involved  in  this  case,  is  dis- 
cussed very  fully  by  the  Supreme  Court  of  Georgia. 
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In  Georgia  there  is  a  provision  in  the  statute  which 
authorizes  the  Court  to  instruct  the  jury  to  the 
effect  that  admissions  of  parties  should  be  scanned 
with  care.  An  instruction  was  asked  incorporat- 
ing this  idea,  but  it  proceeded  to  say  that  when 
admissions  were  satisfactorily  proved  they  consti- 
tuted a  ground  of  belief  upon  which  the  mind  re- 
poses with  strong  confidence. 

It  was  claimed  that  this  instruction  should  have 
been  given,  but  the  Court  held  that  while  the  first 
part  of  it  was  in  accordance  with  the  statute,  the 
latter  part  was  not  justified  because,  while  it  may 
have  correctly  stated  a  rule,  it  amounted,  in  effect, 
to  the  statement  of  a  rule  of  law  which  controlled 
the  decision  of  the  jury. 

In  speaking  of  this  question  the  Court  said : 

^'Another  proposition  which  it  contains  is  that, 
when  an  admission  has  been  deliberately  made,  and 
it  has  been  satisfactorily  shown  that  the  precise 
admission  sought  to  be  introduced  was  made  by 
the  party,  then  that  admission  is  usually  received 
as  satisfactory  proof  of  the  fact  to  which  the  ad- 
mission relates.  Undoubtedly  this  must  be  the 
conclusion  which  any  reasonable  mind  would  reach 
when  it  seeks  to  arrive  at  the  proper  determination 
of  a  fact  through  the  medium  of  evidence.  While 
this  is  true,  yet,  if  the  jury  considering  the  evi- 
dence should  be  so  instructed,  there  is  no  escape 
from  the  conclusion  not  only  that  the  jury  are  told 
one  kind  of  evidence  should,  in  their  deliberation, 
be  given  more  weight  than  another,  but  they  are 
also  told  that  proof  of  an  admission,  after  having 
been  cautiously  scanned,  is  proof  of  the  fact  ad- 
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mitted  *  *  *  *  ^^  ni^y  be  sound  philosophy, 
founded  upon  human  experience  and  a  knowledge 
of  human  character,  that  an  admission  made  vol- 
untarily by  a  party  against  his  own  interest  con- 
stitutes very  strong  evidence  of  the  fact  admitted. 
It  is  often  the  case  that  learned  writers  of  law 
books,  and  even  courts,  in  the  discussion  of  prin- 
ciples involving  the  weight  of  testimony  and  the 
credibility  of  witnesses,  advance  ideas,  sound  in 
themselves,  which  are  not  intended  to  be  declared 
as  positive  law,  but  as  a  safe  rule  to  guide  man- 
kind generally  in  reaching  conclusions  upon  stated 
facts;  but  it  does  not  follow  from  this  that,  how- 
ever sound  the  philosophy  of  such  rules  may  be, 
a  court  should  adopt  them  as  positive  law,  apply 
them  to  a  particular  case,  and  give  them  as  rules 
by  which  the  jury  should  be  governed  in  their 
deliberations.  *  *  *  jj^  some  instances  no 
doubt  the  admissions  of  a  party  against  his  inter- 
est are  entitled  to  great  weight,  but  what  weight 
should  be  given  them  would  depend  largely  upon 
the  circumstances  under  which  they  were  made. 
As  to  the  effect  of  such  circumstances  upon  the 
weight  of  the  testimony,  the  jury  alone  should 
judge." 

In  the  case  of  Mercer  vs.  State,  17  Ga.  169,  an 
instruction  of  this  kind  was  sustained,  but  the  de- 
cision was  upheld  largely  on  account  of  the  fact 
that  the  trial  judge  also  told  the  jury  "that  they 
must  weigh  them  as  any  other  testimony.'* 

As  we  have  stated,  nothing  was  said  by  the  trial 
judge  in  this  case  indicating  that  he  was  merely 
stating  a  rule  which  men  ordinarily  apply  in  the 
determination  of  the  value  of  evidence,  and  that 
he  was  not  stating  a  proposition  of  law  which  was 
controlling  on  them.     Undoubtedly  the  trial  judge 
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crossed  over  the  border  and  undertook  to  declare  to 
the  jury,  in  the  form  of  an  instruction  as  to  the 
law  of  the  case,  a  rule  which  is  not  a  rule  of  law 
and  whose  correctness  when  applied  to  any  par- 
ticular case,  depends  on  facts  of  which  the  jury 
should  be  the  judges,  and  as  to  which  no  sugges- 
tions were  made  by  the  Court  in  his  instruction. 

The  evidence  in  this  case  was  conclusive  on  the 
question  whether  defendant  in  error  knew  of  the 
accident  to  Merrill.  It  was  conceded  by  defendant 
in  error,  during  the  trial,  that  Merrill  met  with 
no  accident  in  the  month  of  June,  and  Merrill  tes- 
tified that  he  fell  and  hurt  himself  only  once  (Tr. 
of  R.,  p.  132),  and  it  was  alleged  in  the  complaint 
and  amended  complaint  in  this  action  that  he 
sustained  certain  injuries  as  a  result  of  the 
accident,  for  which  defendant  in  error  was  com- 
pelled to  pay  the  sum  of  money  for  which  this 
action  is  brought.  Comstock  fixed  the  time  of 
the  accident  in  June,  while  Merrill  fixed  it  in 
July.  The  dispute  as  to  the  time  is  unimportant. 
Comstock  had  testified  that  Merrill  told  him  in 
June  that  he  had  fallen  and  hurt  his  side  and  he 
also  testified  as  follows: 

"At  the  time  the  summons  and  complaint  were 
served  and  I  had  the  talk  with  Mr.  Moore,  I  spoke 
to  him  about  Merrill  having  fallen  in  June,  I 
mentioned  that  in  connection  with  the  summons 
and  complaint  because  I  knew  that  that  was  the 
time  he  fell  on  his  side  and  broke  the  plank  off 
the  hopper. 


87 

"That  was  the  time  he  fell  on  his  side,  but  the 
plank  was  not  broken  off  the  hopper.  I  swore  in 
Merrill's  case  that  the  plank  had  never  broken  off 
the  hopper  and  that  was  the  point  in  issue  in  that 
case." 

In  October,  1909,  defendant  in  error  addressed  a 
letter  to  the  agent  of  plaintiff  in  error  in  which  it 
said : 

"In  July  of  this  year  one  I.  B.  Merrill  was  hurt 
while  stepping  from  the  platform  of  the  hopper 
to  a  car  on  our  side  track  and  not  until  a  few  days 
ago  did  we  have  any  idea  that  there  would  be  a 
suit  in  consequence." 

Merrill  testified  that  Comstock  knew  of  the  ac- 
cident at  the  time  it  happened  and  that  he  discussed 
it  with  him  and  that,  during  the  absence  of  Com- 
stock, while  Bass  was  acting  as  foreman,  he  dis- 
cussed the  matter  with  Bass,  who  said  the  hopper 
ought  to  have  been  fixed.  (Tr.  of  R.,  pp.  77,  79,61.) 

Stevens  had  testified  that  he  looked  to  Comstock, 
who  had  supervision  of  the  men,  to  notify  him  of 
accidents  to  them,  and  that  he  also  looked  to  Bass, 
when  he  was  acting  as  foreman,  to  report  such 
occurrences.  (Tr.  of  R.,  68-72.) 

The  testimony  clearly  shows  that  Comstock  knew 
of  the  accident  at  the  time  it  happened  and  that 
when  the  suit  was  brought  he  knew  that  it  was 
brought  on  account  of  the  accident  of  which  he 
had  previous  knowledge. 

Merrill's  testimony  that  he  informed  Bass  of  the 
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accident  and  all  the  details  of  it  at  some  time  in 
July  or  August,  was  uncontradicted,  as  was  the 
fact,  that  at  that  time  Mr.  Moore  was  acting  as 
foreman  in  Comstock's  place. 

The  letter  of  defendant  in  error,  an  extract  of 
which  is  set  out  above,  shows  conclusively  that  de- 
fendant in  error  knew  of  the  accident  and  did  not 
report  it  because  they  though  that  the  payment  of 
the  wages,  as  agreed  upon  by  Comstock  and  Mer- 
rill at  the  hospital,  would  end  the  matter  and  that 
there  would  be  no  suit  on  account  of  the  accident. 

Under  these  circumstances  we  believe  that  a 
verdict  in  favor  of  plaintiff  in  error  should  have 
been  directed  by  the  court  and  the  motion  of  plain- 
tiff in  error  should  have  been  granted. 

In  addition  to  this,  the  testimony  introduced  by 
defendant  in  error  and  that  extracted  from  its 
witnesses  on  cross-examination,  showed  that  the 
hopper,  on  one  plank  of  which  Merrill  claimed  to 
have  fallen  and  which  plank  he  claimed  broke  off 
with  him,  had  been  entirely  changed,  and  that  all 
the  planks  had  been  knocked  off  and  new  posts  put 
in,  all  of  which  was  done  in  July  or  August,  after 
the  accident  and  more  than  thirty  days  prior  to 
the  commencement  of  the  action  and  the  giving 
of  the  notice. 

The  testimony  also  showed  that  at  the  trial  of 
the  Merrill  case  the  chief  question  was  whether 
the  plank  had  broken  off  and  whether  Merrill  had 


89 

fallen  on  it,  but  inasmuch  as  this  plank  had  pre- 
viously been  knocked  off,  either  by  Merrill  or  de- 
defendant  in  error  itself,  it  was  impossible  to  defi- 
nitely determine  whether  the  plank  had  broken  with 
Merrill.  Defendant  in  error  claimed  that  it  had 
not;  that  it  was  intact  at  the  time  it  changed  the 
hopper  and  had  it  knocked  off.  Of  course  the  hopper 
was  destroyed  by  fire  during  the  pendency  of  the 
Merrill  case.  If,  as  contended  by  defendant  in 
error,  the  plank  was  on  the  hopper  intact  after  the 
accident,  it  would  have  been  very  easy,  upon  no- 
tice being  given  to  the  insurance  company,  for  it 
to  have  preserved  such  testimony  on  the  subject 
as  could  not  have  been  overcome. 

We  believe  that  the  facts  and  circumstances  in 
this  case  indicate  that  if  defendant  in  error  had  not 
made  the  change  in  the  hopper  which,  in  effect,  re- 
moved and  knocked  off  from  it  the  very  plank  which 
Merrill  claimed  broke  off  with  him,  Merrill  would 
never  have  brought  an  action  based  upon  this 
claim.  The  action  of  defendant  in  error  in  chang- 
ing the  hopper  and  knocking  off  the  plank  on  the 
sides  of  it,  invited  the  action  which  Merrill  sub- 
sequently brought  and  this  act  on  the  part  of  de- 
fendant in  error  rendered  it  impracticable  to  suc- 
cessfully contest  before  a  jury,  the  question  whether 
the  plank  did  break  by  reason  of  its  being  inse- 
curely nailed. 

We  think  that  the  question  whether  plaintiff  in 
error  was  damaged  by  the  failure  to  give  the  no- 
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tice  was  not  in  the  case  and  a  new  trial  should  be 
granted  for  this  reason,  but  the  Court  saw  fit  to 
submit  both  issues  to  the  jury  and,  as  we  have 
already  pointed  out,  it  erred  in  submitting  either 
issue. 
The  case  should  be  reversed. 

Respectfully  submitted, 

R.  S.  HOLT, 
U.  E.  HARMON, 
Attorneys  for  Plaintiff  in  Error. 
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This  case  has  been  before  this  Court  on  a 
former  occasion,  at  which  time,  on  a  writ  of  error 
sued  out  by  the  present  defendant  in  error  from 
a  judgment  of  the  District  Court  denying  in  part 


the  relief  prayed  for,  and  on  a  writ  sued  out  by 
the  present  plaintiff  in  error  from  the  judgment 
awarding  a  part  of  the  relief  asked,  this  Court 
rendered  a  decision  sustaining  the  contentions  of 
the  present  defendant  in  error  in  every  particular, 
and  overruling  the  insurance  company's  every  con- 
tention. {John  B.  Stevens  &  Co.  vs.  Frankfort,  etc. 
Ins.  Co.,  207  Fed.  757.) 

The  former  decision  of  this  Court  declared  the 
law  of  the  case,  and  it  was  retried  accordingly, 
resulting  in  a  verdict  of  the  jury  in  favor  of  de- 
fendant in  error,  the  insured,  for  the  full  amount 
claimed. 

The  former  decision  is  seemingly  of  so  little 
importance  that  it  has  altogether  escaped  the  notice 
of  learned  counsel,  who  have  reargued  the  propo- 
sitions of  law  already  determined  against  him  just 
as  if  they  were  a  m.atter  of  first  impression. 

It  was  held,  in  substance,  on  the  former  appeal, 
that  the  provision  in  a  policy  of  indemnity  insur- 
ance requiring  immediate  notice  of  an  accident  to 
the  insured's  employees,  is  to  be  given  a  reason- 
able, not  a  literal  construction,  and  means  notice 
within  a  reasonable  time  under  all  the  circum- 
stances. So  that,  where  it  appeared  that  the  in- 
sured did  not  know  of  the  accident  at  the  time  it 
happened,  and  gave  notice  to  the  insurance  company 
immediately,  or  within  a  reasonable  time  after 
loarnin.o:  thereof,   the   requirement   of   ''immediate 


—  5  — 

notice"  was  complied  with.  And  upon  the  ques- 
tion of  reasonable  time  for  giving  notice,  and  hav- 
ing in  view  the  purpose  of  the  requirement,  viz., 
in  order  that  the  insurance  company  might  inves- 
tigate the  circumstances  of  the  accident  to  the 
best  advantage  with  a  view  of  settling  or  litigating 
the  claim,  a  notice  given  in  such  time  as  to  ful- 
fill these  requirements,  would  be  considered  as 
having  been  given  within  a  reasonable  time,  ''under 
all  the  circumstances  and  conditions." 

These  principles  were  definitely  settled  on  the 
former  appeal,  and  became  the  lav/  of  this  case  in 
accordance  with  w^hich  it  became  the  duty,  not  only 
of  the  Court,  but  of  counsel  as  well,  to  respect  in 
the  conduct  of  the  further  procedings  to  be  had  in 
the  case. 

Citzj  of  Seattle  vs.  N.  P.  R.  Co,,  63  W.  129. 
Oldfield  vs.  Angeles,  77  W.  158. 

Notwithstanding,  counsel  for  plaintiff  in  error 
has  completely  ignored  the  former  decision,  so  that 
in  a  brief  of  90  pages  the  Court  is  not  even  ad- 
vised of  its  existence.  That  counsel  should  find 
it  expedient  to  cite  scores  of  other  cases,  while 
ignoring  the  decision  of  this  Court  in  the  case  at 
bar,  conclusively  proves  that  there  is  no  merit  in 
the  present  appeal. 

The  case  was  retried  upon  the  same  pleadings, 
presenting  the  same  issues,  as  were  involved  in  the 
first  appeal. 
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The  record  in  the  former  case  shows  that  the 
insured  offered  to  prove  that  one  I.  B.  Merrill, 
while  in  its  employ,  m.et  with  an  accident  on  or 
about  July  18th,  1909,  but  continued  at  work  until 
the  28th  day  of  July,  1909,  at  which  time  he  left 
the  employ  of  Stevens  &  Co.,  and  went  to  the  hos- 
pital. Subsequently,  and  on  or  about  October  19th, 
1909,  a  letter  was  received  from  Fitch  &  Jacobs, 
Merrill's  attorneys,  making  a  claim  that  Merrill 
had  been  injured  in  an  accident  due  to  insured's 
negligence,  and  making  a  claim  on  account  thereof. 
This  was  the  first  knowledge  the  insured  had  that 
Merrill  had  or  claimed  to  have  met  with  an  acci- 
dent while  in  its  employ,  and  the  notice  thereof 
was  given  the  insurer  the  same  day.  Notwithstand- 
ing that  the  insurance  company  had  pleaded  and 
assumed  the  burden  of  proving  that  it  was  preju- 
diced in  the  matter  of  the  defense  of  the  Merrill 
suit  by  the  failure  to  have  notice  sooner,  the  in- 
sured offered  to  prove  that  the  witnesses  to  the  acci- 
dent were  all  present  in  court  at  the  trial  of  the 
Merrill  case,  except  one  Busard,  who  had  left, 
but  was  present  when  notice  was  given  on  or  about 
October  19th,  1909.  We  further  offered  to  prove 
that  the  structure  claimed  to  have  occasioned  the 
accident  had  been  preserved,  and  that  the  very 
plank  alleg^ed  to  have  broken,  had  been  recovered, 
but  that  the  entire  plant  of  the  insured,  together 
with   the   hopper   claimed   to   have   occasioned   the 


accident,  had  been  entirely  destroyed  by  fire  before 
the  Merrill  case  was  or  could  have  been  tried,  so 
that  in  no  possible  aspect  of  the  case  could  the 
insurance  company  have  been  prejudiced  by  the 
slight  alterations  alleged  to  have  been  made  in  the 
hopper  after  the  accident,  but  before  insured  Jcneiv 
thereof,  or  that  Merrill  claimed  to  have  been  injured 
thereby. 

This  is  the  substance  of  what  we  offered  to 
prove  on  the  first  trial,  and  which  was  held  insuf- 
ficient by  the  District  Court  to  satisfy  the  require- 
ment in  the  policy  of  ''immediate  notice,"  or  notice, 
at  the  latest  within  ten  days  after  the  accident 
occurred. 

But  this  view  was  not  sustained  by  this  Court, 
it  being  held  that  under  the  pleadings  and  offers 
of  proof,  the  requirement  of 'immediate  notice  had 
been  satisfied,  and  upon  proof  of  those  facts,  plain- 
tiff would  be  entitled  to  recover. 

John  B.  Stevens  &  Co.  vs.  Frankfort,  etc. 
Ins.  Co.,  207  Fed.  757. 

This  decision  being  the  law  of  the  case,  it 
follows,  as  of  course,  that  the  only  question  now 
open  for  review  is.  Does  the  evidence  sustain  the 
allegations  of  the  complaint  and  make  good  the 
offers  to  prove  held  sufficient  on  the  former  appeal? 

This  question  is  not  even  touched  upon  by 
plaintiff  in  error,  and  it  therefore  remains  for  us 
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to  point  out  the  facts  established  by  the  jury's  ver- 
dict in  response  to  abundant  and  convincing  tes- 
timony on  the  second  trial,  which  more  than  make 
good  the  allegations  of  the  complaint  and  offers  to 
prove  the  facts  determined  by  this  Court  sufficient 
to  entitle  the  insured  to  recover. 

(1)  THE  EVIDENCE  FULLY  ESTAB- 
LISHED THAT  DEFENDANT  IN  ERROR 
HAD  NO  KNOWLEDGE  OF  THE  ACCIDENT 
TO  L  B,  MERRILL  UNTIL  THE  LETTER  FROM 
FITCH  &  JACOBS,  DATED  OCT.  19TH,  1909, 
WAS  RECEIVED,  AND  NOTICE  THEREOF 
WAS  GIVEN  THE  PLAINTIFF  IN  ERROR  ON 
THE  SAME  DAY. 

W.  H.  Moore,  the  secretary  of  the  insured  com- 
pany, testified  that  he  "first  learned  of  the  injury 
to  I.  B.  Merrill  when  I  received  a  letter  from  Fitch 
&  Jacobs,  in  the  following  language: 

''Tacoma,  Wash.,  Oct.  19th,  1909. 
John  P>.  Stevens  &  Co., 

Tacoma,  Wash. 
Gentlemen : 

We  represent  Mr.  I.  B.  Merrill  who  was 
injured  on  or  about  July  19th  at  your  feed 
mill  and  warehouse  v/hile  in  your  employ 
and  through  your  neglic'ence.  If  you  de- 
sire to  take  this  matter  up  with  us  before 
action  is  broup-ht,  please  do  so  on  or  before 
the  23rd  of  this  month. 

Yours  truly, 

Fitch  &  Jacobs." 

Immediately  on  receipt  of  this  letter  he  notified 
W.  H.  Opie  &  Co.,  the  agents  of  the  insurance  com- 
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pany,  and  by  them  was  referred  to  Hudson  &  Holt, 
and  by  Mr.  Holt  to  W.  C.  Ramm,  the  adjuster,  and 
on  Nov.  2nd  received  a  letter  from  Ramm  acknowl- 
edging receipt  of  report  of  accident  and  copy  of 
summons  and  complaint,  stating  that  the  matter 
had  been  referred  to  the  home  office. 

On  Nov.  12th  defendant  in  error  received  a  let- 
ter from  Mr.  Ramm,  advising  that  the  company 
''deny  any  and  all  liability  on  account  of  the  acci- 
dent," etc.     (Rec,  53-54.) 

John  B.  Stevens,  president  and  manager  of 
defendant  in  error,  testified: 

"I  first  heard  that  Merrill  received  an 
accident  while  in  our  employ  when  the  letter 
came  from  Fitch  &  Jacobs.  *  *  *  The 
last  time  I  saw  Merrill  was  on  the  11th  St. 
bridge,  just  about  half  way  across  the 
bridge  and  I  stopped  him  because  I  thought 
it  was  strange  for  him  to  be  going  to  town 
that  tim^e  of  mxorning,  and  I  inquired  of  him 
and  he  told  m.e,  'I  am  sick,'  he  says,  'there 
is  something  the  matter  with  me  and  I  am 
going  up  to  the  doctor  to  find  out.'  -  *  * 
I  said  to  him,  well  go  up  and  find  out  what 
is  the  matter  with  you.  *  *  *  That  is 
the  last  I  saw  of  him.  He  made  no  state- 
ment indicating  that  he  had  been  iniured. 
*  *  *  It  must  have  been  the  date  he 
left  our  emplov.  It  was  about  the  28th  day 
of  July,  1909." 

(Rec,  64-65.) 
H.  C.  Comstock.  the  foreman,  testified: 

"The  first  I  ever  knew  of  an  accident 
on  the  18th  or  19th  of  Julv  was  when  we 
pot  the  comnlaint  in  this  suit.  I  first  heard 
that  Merrill  claimed  that  a  olank  on  th^ 
hoDper  had  broken  and  caused  him  to  fall 
when  I  read  it  in  the  complaint." 
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The  sub-foreman,  Bass,  was  dead  at  the  time 
of  the  trial,  but  in  the  trial  of  the  Merrill  case  he 
testified  for  defendant  in  error. 

Plaintiff  in  error  does  not  claim  that  any  others 
connected  with  defendant  in  error  had  knowledge 
of  the  accident,  or  that  such  knowledge  would  be 
effectual  to  impute  knowledge  to  the  corporation. 

To  refute  this  abundant  and  convincing  testi- 
mony, corroborated  and  confirmed,  as  we  shall 
presently  show,  by  all  of  the  attendant  circum- 
stances and  the  inherent  probabilities,  plaintiff  in 
error  offered  only  the  injured  party,  I.  B.  Merrill. 
It  thus  became  solely  a  question  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given  their 
testimony,  matters  solely  within  the  province  of 
the  jury,  as  the  ultimate  judge.  It  was  for  the 
jury  to  say  who  was  telling  the  truth.  The  man 
Merrill  was  a  wretched  and  abject  specimen,  whose 
uncorroborated  testimony  would  be  rejected  by 
any  one  possessing  the  slightest  judgment  of  human 
nature.  But  Merrill  was  not  only  uncorroborated 
as  to  all  essential  facts,  he  was  flatly  contradicted 
by  Stevens,  Moore,  Comstock,  Comstock's  mother 
and  wife. 

Both  Merrill  and  his  wife  testified  positively 
that  the  accident  occurred  on  July  18th  or  19th. 
They  did  not  fix  the  date  as  between  these  two 
days,  but  were  positive  that  it  was  one  or  the 
other.  (Rec,  80  and  84.)  Merrill  testified  to 
conversations  concerning  the  accident  with  Com- 
stock immediately  after  it  happened,  saying  that 
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Comstock  asked  if  he  was  able  to  work  the  rest 
of  the  day,  etc.  (Rec,  76-77.)  But  Comstock 
testified  that  he  went  to  Seattle  on  July  16th,  being 
Tacoma  day  at  the  fair,  and  from  there  went  to 
Everett,  being  absent  from  Tacoma  for  two  weeks 
from  July  16th,  and  therefore  the  conversation  with 
Merrill  could  not  have  occurred.  In  this  he  was 
corroborated  by  Stevens  (page  Q6)  ;  Mrs.  Com- 
stock, who  was  with  him  on  his  vacation  (Dage  99), 
and  by  Mrs.  S.  P.  Comstock,  his  mother,  who  was 
also  with  himx  (page  100.)  These  witnesses  fixed 
the  date  by  the  circumstance  that  July  16th  was 
Tacoma  day  at  the  Seattle  fair.  That  fact  was 
conceded.  (Page  107.)  This  proof,  therefore,  was 
most  reliable  and  convincing.  The  jury  must  in- 
evitabhj  have  found  that  MerriWs  testimony  was 
untrue  in  this  most  important  particular. 

It  was  our  contention  that  if  in  fact  Merrill 
received  his  accident  at  the  plaintiff's  warehouse 
he  did  not  attribute  it  to  the  fall  until  long  after- 
wards, and  not  until  his  attention  was  directed  to  it 
by  Dr.  Read,  his  physician.  Stevens  testified  that 
when  he  met  Merrill  on  the  bridge  on  July  28th,  the 
latter  told  him  he  was  sick  and  was  going  to  the 
doctor  to  find  out  what  was  the  matter  with  him. 
Dr.  Read,  who  was  sworn  by  plaintiff  in  error,  testi- 
fies positively  that  Merrill  did  not  attribute  his 
trouble  to  an  acident,  and  it  was  only  when  the 
history  of  the  ailment  was  brought  out  by  Dr.  Read's 
questions  that  the  accident  Merrill  claimed  to  have 
sustained  was  mentioned  in  connection  with  his  ill- 
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ness.  (Read,  92-93.)  The  fact  that  Merrill  re- 
mained at  work  for  twelve  days  after  the  accident 
strongly  corroborates  plaintiff's  contention  that  they 
did  not  know  Merrill  claimed  to  have  received  a  se- 
rious injury  at  the  warehouse  until  the  letter  was 
received  from  Fitch  &  Jacobs. 

As  tending  to  prove  that  plaintiff  knew  of  the 
accident  the  fact  is  cited  that  Merrill's  wages  were 
paid  for  a  time.  But  in  this  respect  Merrill  received 
the  same  treatment  that  had  been  accorded  to  others 
in  like  case,  nor  did  Mrs.  Merrill,  who  came  for  the 
wages,  ever  claim  that  her  husband's  illness  was 
due  to  an  accident.     (Rec,  63.) 

Some  confusion  as  to  the  date  of  the  accident  was 
due  to  the  fact  that  Comstock  testified  that  Merrill 
had  told  him  long  previous  to  July  18th,  that  he  had 
fallen  and  hurt  his  side.  But  in  Merrill's  complaint 
he  alleged  that  the  accident  occurred  on  July 
19  th,  and  the  date  is  so  given  in  the 
letter  from  Fitch  &  Jacobs.  On  this  issue 
Merrill  was  recalled  by  Mr.  Holt  and  it  was 
proven  that  he  was  not  hurt  in  June,  had  no 
conversation  with  Comstock  in  June,  and  defendant 
in  error  conceded  that  he  was  not  hurt  in  June, 
(Rec,  132.)  So  also,  in  the  ansiver  it  is  alleged  that 
Merrill  ivas  hurt  on  or  before  July  19th.  Merrill 
says  he  was  hurt  but  once.  (Rec,  132.)  So  that 
we  are  agreed  that  the  accident  happened  July  18th 
or  19th,  at  which  time  the  alleged  conversation  with 
Comstock  could  not  have  occurred,  as  Comstock  was 
in  Seattle  or  Everett. 


—  13  — 

In  this  state  of  the  record  the  court  submitted 
the  case  to  the  jury  by  the  following  instruction : 

"The  court  instructs  the  jury  that  the  re- 
quirement of  immediate  notice  in  the  policy 
is  not  to  be  taken  literally  and  as  requiring 
notice  under  any  and  all  circumstances  im- 
mediately upon  the  happening  of  an  accident 
under  penalty  of  forfeiting  all  rights  under 
the  policy  of  insurance.  The  term  must  be 
given  a  reasonable  and  practicable  construc- 
tion and  should  not  be  construed  so  as  to  re- 
quire an  impossibility. 

The  court  has  already  defined  to  you  what 
that  would  be.  Immediately  means  with 
reasonable  promptness,  having  in  view  all  of 
the  circumstances  of  the  case  but  not  to  ex- 
ceed ten  days  after  the  company  did  have 
knowledge  of  it. 

Therefore,  if  the  jury  believe  from  the 
evidence  that  plaintiff,  though  fully  perform- 
ing its  duty  as  will  be  explained  to  you,  had 
no  knowledge  of  said  accident  at  the  time  it 
occurred  and  that  it  gave  notice  thereof  im- 
mediately, and  without  unreasonable  delay 
after  learning  of  the  same,  and  that,  at  that 
time,  the  witnesses  to  the  accident  were  still 
in  the  plaintiff's  employ  and  could  have  been 
interviewed  by  the  defendant's  representa- 
tives and  statements  taken,  and  the  defend- 
ant by  then  investigating  could  have  learned 
of  the  material  facts  relating  to  the  alleged 
accident,  then,  and  in  that  case,  the  court  in- 
structs you  that  the  notice  was  timely,  and 
defendant  could  not  avoid  liability  on  the 
policy  upon  the  plea  that  notice  of  the  acci- 
dent was  not  given  within  the  time  provided 
for  in  the  policy."     (Rec,  152-153.) 

This  instruction  appears  to  be  in  exact  accord 
with  the  decision  on  the  former  appeal,  following 


—  14  — 

Empire  State  Surety  Co.  vs.  Northwest  Lumber  Co., 
121  C.  C.  A.  527,  203  Fed.  417. 

(2)  THE  EVIDENCE  PROVES  BEYOND 
DOUBT  THAT  PLAINTIFF  IN  ERROR  WAS  IN 
NO  WAY  PREJUDICED  BY  NOT  RECEIVING 
NOTICE  SOONER. 

Plaintiff  in  error  argues  that  the  question  of 
predudice  is  not  material.  But  we  take  it  to  be  sett- 
led that  the  mater  of  prejudice  is  most  material  in 
determining  the  principal  question  of  fact,  viz.,  Was 
the  notice  given  within  a  reasonable  time  under  all 
the  circumstances?  Certainly  notice  given  within 
such  time  as  to  enable  the  insurance  company  to 
protect  itself  as  fully  and  to  the  same  extent  as  if 
given  ^'immediately,"  within  the  literal  meaning 
of  the  word,  must  be  considered  as  having  been 
given  'Vithin  a  reasonable  tim^e  under  the  circum- 
stances," which  is  the  legal  meaning  of  the  word 
''immediately,"  as  used  in  these  policies. 

John  B.  Stevens  &  Co.  vs.  Frankfort  etc.  Ins, 

Co.  supera. 
Empire  etc.  Sur.  Co.  vs.  Northivest  Lbr.  Co., 

supera. 

This  view  was  in  harmony  with  the  defendant's 
theory  of  the  case  until  after  the  verdict  had  settled 
the  issue  against  it.  It  is  now  pretended  that  the 
issue  was  immaterial  and  its  submission  prejudicial. 

But  if  the  submission  of  this  issue  to  the  jury, 
following  the  admission  of  testimony  concerning  the 
same,  be  error,  it  was  invited  error,  of  which  plain- 
tiff in  error  is  now  estopped  to  complain. 
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The  complaint  did  not  refer  to  the  matter  of 
prejudice  on  account  of  the  delay  in  giving  notice, 
simply  alleging  that  the  terms  of  the  policy  were 
complied  with. 

But  the  answer,  for  the  first  time,  specifically 
and  by  w^ay  of  a  distinct  defense  alleges  that  owing 
to  the  delay  in  giving  notice  the  v/itnesses  became 
scattered,  the  evidence  lost,  alterations  were  made 
in  the  structure  concerned  in  the  accident,  etc.,  so 
that  it  was  no  longer  possible  to  defend  the  Merrill 
case. 

This  is  denied  by  the  reply,  it  being  stated  that 
all  witnesses  were  present  at  the  trial  of  the  Merrill 
case,  except  one,  who,  however,  was  available  when 
notice  was  given.  It  is  alleged  that  an  imm.aterial 
alteration  was  made  in  the  structure,  but  was  so 
made  before  plaintiff  knew  of  the  accident,  or  that 
the  structure  had  occasioned  the  same;  and  further, 
in  any  event,  the  entire  plant  was  destroyed  by  fire 
before  the  Merrill  case  was  or  could  have  been  tried. 

It  will  be  seen  therefore,  that  the  m.atter  of  pre- 
judice from  the  delay  was  brought  into  the  case  by 
the  defendant's  own  counsel. 

That  a  party  is  estopped  from  complaining  of 
the  submission  to  the  jury  of  issues  made  by  his 
own  pleadings  is  not  doubted. 
3  Cyc.  2U. 

Neither  did  plaintiff  go  into  this  question  in  its 
case  in  chief.  The  matter  was  not  referred  to  until 
Mr.  Holt,  in  his  cross  examination  of  Comstock, 
went  fully  into  the  question  in  an  endeavor  to  show 
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prejudice  by  the  delay,  by  the  alteration  of  the  hop- 
per and  by  the  absence  of  the  witness  Busard.  (Rec, 
109-110.) 

So  that  he  is  estopped,  not  only  by  his  own  plead- 
ings, but  by  his  conduct  of  the  trial  from  complain- 
ing of  the  submission  of  this  issue. 

^'Relating  to  Evidence.  Introduced  by 
Complaining  Party.  An  appellate  court  will 
not  permit  an  appellant  or  plaintiff  in  error 
to  assign  as  error  the  admission  of  evidence 
which  he,  himself,  introduced,  or  which  he, 
himself,  elicited  by  cross  examination  of  his 
adversary's  witnesses  in  the  trial  of  the  cause 
in  the  court  below." 

3  Cyc.  2U-2Jf5. 

So  that  we  have  here  a  typical  case  of  ''invited 
error,"  not  only  by  the  pleadings  but  by  eliciting  the 
proof,  the  admission  of  which  is  assigned  as  error 

Counsel  fully  realizes  the  predicament  in  which 
he  now  finds  himself,  as  is  shown  by  the  excuse  he 
offers  for  having  so  cross-examined  Comstock,  say- 
ing that  it  was  solely  for  the  purpose  of  discrediting 
his  testimony,  or  by  way  of  impeachment.  But  not 
being  versed  in  the  mysteries  of  Telepathy,  and 
counsel  not  having  made  known  at  the  time  the  limi- 
tations under  which  he  sought  to  elicit  this  testi- 
mony, we  were  justified  in  supposing  that  it  was 
offered  in  the  usual  way  for  the  purpose  of  proving 
the  issue  tendered  in  his  own  pleadings. 

Upon  the  question  of  fact,  the  proof  was  undis- 
puted that  no  prejudice  resulted  on  account  of  the 
delay  in  giving  notice  of  the  accident. 
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That  all  witnesses  were  present.  (See  Record, 
106.) 

That  Busard  was  still  working  for  defendant  in 
error  when  notice  was  given.     (See  Record,  108.) 

That  the  very  plank  Merrill  claimed  to  have 
broken  was  found  by  Comstock  shortly  after  suit 
was  brought.     (Sea  Record,  105.) 

This  whole  question  of  prejudice  is  only  an  after- 
thought. It  was  not  referred  to  in  the  letter  from 
the  company  dishonestly  repudiating  its  contract. 

When  Ramm,  the  adjuster,  came  to  Tacoma  after 
considerable  delay,  in  response  to  the  notice  of  the 
accident,  he  confined  his  attention  to  endeavoring 
to  lay  a  foundation  for  'Svelching"  on  the  policy,  as 
he  did  not  seek  to  see  or  interview  a  single  witness 
or  to  make  any  inquiry  into  the  circumstances  of 
the  accident,  nor  is  it  even  pretended  that  he  did. 

We  submit,  therefore,  !hat  on  the  controlling 
questions  in  the  case  the  record  is  perfectly  clear 
and  free  of  error. 

Some  assignments  of  minor  and  unimportant 
errors  alleged  to  have  occurred,  are  urged.  We  will 
briefly  notice  these. 

It  is  complained  that  the  Court  erred  in  placing 
certain  limitations  on  an  alleged  conversation  be- 
tween Comstock,  the  foreman,  and  Merrill  at  the 
latter's  house. 

The  circumstances  are  these.  That  Comstock,  at 
Merrill's  request,  went  to  see  him.  Comstock  testi- 
fied that  in  so  doing  he  went  of  his  own  volition, 
without  the  knowledge  or  consent  of  his  employer. 
In  fact,  he  was  simply  paying  a  friendly  visit.  (Rcc, 
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103.)  Merrill  claimed  that  Comstock  promised 
to  pay  his  doctors'  bills  and  his  wages,  and  hoped 
that  no  suit  would  be  brought  against  the  company. 
All  of  this  is  denied  by  Comstock.  These  conversa- 
tions first  brought  in  by  the  testimony  of  Mrs.  Mer- 
rill and  Mrs.  Tute.  When  first  offered  in  connection 
with  Mrs.  Tute's  testimony  the  following  occurred: 

''By  Mr.  Holt.  State  to  the  jury,  Mrs. 
Tute,  what  it  was  he  (Comstock)  said  to  you 
on  that  subject? 

Mr.  da  Ponte.  That  is  objected  to  as  ir- 
relevant, immaterial  and  incompetent. 

The  Court.  Under  what  rule  do  you 
claim  it  is  admissible,  Mr.  Holt? 

Mr.  Holt.  It  is  a  declaration  of  Mr.  Com- 
stock showing  that  he  knew  at  that  time. 

Objection  overruled." 
Thereupon  Mrs.  Tute  testified: 

''I  said  to  Mr.  Comstock,  'I  feel  sorry  for 
Mrs.  Merrill  because  they  have  been  in  such 
poor  circumstances,  and  he  said  to  me.  You 
tell  Mrs.  Merrill  not  to  worry,  that  Mr.  Mer- 
rill's wages  will  continue  the  same  as  if  he 
was  working,  and  that  he  had  just  as  much 
right  to  his  wages  as  some  others  that  had 
been  in  the  factory,  that  got  their  wages  all 
the  time."     (Rec,  94-95.) 

Similar  testimonv  was  given  by  Mrs. 
Merrill,  to  which  objection  was  also  made. 
(Rec,  83-84.) 

In  view  of  the  admitted  fact  that  Comstock  was 
not  acting  in  the  course  of  his  employment  nor 
within  the  scope  of  his  authority  at  this  time,  it 
is  too  clear  that  any  knowledge  acquired  at  the 
house  or  hospital  is  not  imputable  to  the  principal. 
I  understand  the  rule  to  be  elementary  that  the 
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doctrine  of  imputed  knowledge  or  notice  only  ex- 
tends to  what  the  agent  learns  in  and  about  the 
prosecution  of  the  duties  of  his  employment.  Cyc. 
thus  states  the  rule: 

''Notice  to  Agent  as  affecting  Principal. 
The  duty  of  an  agent  to  inform  his  principal 
of  all  material  facts  is  a  duty  which  the  law 
conclusively  presumes  the  agent  has  perform- 
ed, and  a  principal  therefore  is  affected  with 
knowledge  of  all  material  facts  of  which  the 
agent  receives  notice  or  acquires  knowledge 
while  acting  in  the  course  of  his  employment 
and  within  the  scope  of  his  authority,  al- 
though the  agent  does  not  in  fact  inform  the 
principal  thereof.  Conversely  a  principal  is 
not  affected  with  knowledge  which  the  agent 
acquires  while  not  acting  in  the  course  of 
his  employment,  or  which  relates  to  matters 
not  within  the  scope  of  his  authority,  unless 
the  agent  actually  communicates  his  infor- 
mation to  the  principal." 

31  Cyc.  1587-1590. 

American  Surety  Co.  vs.  Patdy,  170  U.  S. 

133. 

The  Court  admitted  the  evidence  as  a  circum- 
stance tending  to  prove  that  Comstock  knew  of  the 
accident  when  it  happened,  which  was  as  favorable  a 
ruling  as  plaintiff  in  error  was  entitled  to. 

Moreover,  this  was  the  only  purpose  for  which 
it  was  offered,  as  stated  by  Mr.  Holt  in  answer  to 
the  Court's  inquiry  as  to  the  theory  on  which  he 
claimed  it  was  admissable. 

Counsel  next  complains  that  the  court's  instruc- 
tion as  to  receiving  wath  caution  the  alleged  con- 
versations between  Com.stock  and  Mrs.  Tute,  Mrs. 
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Merrill  and  Merrill  invade  the  province  of  the  jury. 
That  the  Court  was  clearly  within  its  province  in  so 
doing  is  well  settled.  In  addition  to  the  cases  cited 
by  plaintiff  in  error,  see  the  following  late  case. 

Graham  vs.  U.  S.  Advance  Sheets  Sup.  Court 
Rep.,  Jan.  15th,  1914,  p.  148.     (L.  C.  P.  Ed.) 

Further  complaint  is  made  concerning  a  refer- 
ence to  counsel's  argument.  But  what  counsel  said 
is  not  in  the  record,  and  therefore  cannot  be  re- 
viewed. It  does  not  even  appear  whether  the  refer- 
ence was  to  Mr.  Holt's  own  argument,  as  it  might 
have  been  for  aught  that  appears. 

On  the  general  subject  of  notice,  it  has  been 
our  opinion  that  the  Supreme  Court  of  the  United 
States,  as  well  as  this  Court,  is  committed  to  the 
proposition  that  notice  to  an  agent  of  the  character 
of  Comstock  is  not  notice  to  the  corporation. 

F.  &  D.  Co.  vs.  Courtney,  186  U.  S.  342. 
Am.  B.  Co.  vs.  Spokane  B.  &  L.  Co.  130  F. 
739    (C.   C.   A.   9C.) 

In  the  first  case  cited  it  is  held  that  knowledge 
by  a  cashier  and  some  of  the  directors  of  a  bank, 
less  than  a  majority,  of  the  dishonesty  and  embezzle- 
ment by  the  president  of  a  bank  of  the  funds  of  the 
bank,  will  not  be  imputed  to  the  bank  as  its  know- 
ledge so  as  to  require  notice  of  the  embezzlement  to 
be  given  the  surety  on  the  president's  bond. 

In  the  second  case  it  is  held  by  this  Court  that 
knowledge  by  the  president  of  a  building  and  loan 
assciation  of  the  default  and  dishonesty  of  a  cashier 
w^as  not  knowledge  of  the  corporation,  nor  imputable 
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to  it,  and  therefore,  representations  in  an  application 
for  a  policy  of  indemnity  securing  the  honesty  of 
such  cashier  to  the  effect  that  such  cashier's 
accounts  had  been  examined  and  found  cor- 
rect, made  as  inducemients  to  the  giving  of  the 
bond,  and  warranted  to  be  true,  did  not  constitute 
a  breach  of  the  terms  of  the  application  or  make  the 
corporation  guilty  of  making  false  representations, 
as  such  knowledge  by  the  president  was  not  imput- 
able to  the  corporation. 

This  conclusion  is  made  to  rest  on  our  statute 
providing  that  the  affairs  of  private  corporations 
are  vested  in  the  trustees. 

The  matter  of  knowledge  of  any  particular  agent 
was  not  involved  in  the  former  appeal,  and  I  do  not 
find  that  these  cases  were  called  to  the  court's  at- 
tention, though  the  Courtnejj  case  was  cited  on  an- 
other point.  Nor  were  they  cited  in  the  case  of  the 
Northwest  Lumber  Co.,  203  Fed.  417.  In  as  much 
as  the  foreman,  Williams,  in  the  latter  case  was 
foimd  to  have  been  charged  with  no  duty  to  give 
notice,  the  point  was  not  involved  whether,  had  he 
been  so  charged,  his  knowledge  would  have  been 
imputable  to  the  corporation. 

We  submit  thai  the  Courtney  and  Spokane  cases 
are  decisive  of  the  point  that  it  is  immaterial 
ivhether  Comstock  had  knowledge  or  not,  as  in  no 
event  is  such  knoivledge  imputable  to  the  corpora- 
tion. 

For  still  another  reason  it  is  immaterial  whether 
Comstock  knew  of  the  accident  prior  to  October 
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19th,  and  consequently,  it  is  immaterial  that  the 
court  limited  the  testimony  concerning  the  conver- 
sation at  Merrill's  house  to  the  only  purpose  for 
which  it  was  offered.  This  is  true  because,  as  al- 
ready pointed  out,  the  proof  was  undisputed  that 
the  insurance  company  was  in  no  way  prejudiced 
in  any  of  its  rights  by  not  having  notice  sooner. 
Even  if  it  be  conceded  that  Comstock  knew  of  the 
accident,  or  that  he  learned  thereof  in  the  conversa- 
tion at  Merrill's  house,  yet  the  notice  given  the 
insurance  company  on  October  19th,  1909,  was  with- 
in a  reasonable  time  under  all  the  circumstances, 
and  the  jury  were  fully  justified  in  so  finding  under 
the  court's  instructions  applying  the  principles  sett- 
led by  the  former  appeal. 

We  submit  that  no  error  was  committed,  and 
pray  that  the  judgment  be  affirmed. 

Respectfully  submitted, 
L.  B.  da  PONTE, 
J.  W.  QUICK, 
Attorneys  for  Defendant  in  Error. 
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On  account  of  serious  and  important  mis-state- 
ments contained  in  the  brief  of  defendant  in  error, 
we  find  it  necessary  to  submit  a  brief  in  reply. 

We  complained  of  the  instruction  which  is  set 
forth  on  page  13  of  the  brief  because  in  effect  it  in- 
structed the  jury  that  defendant  in  error  was  only 
required  to  give  notice  of  the  accident  within  a  rea- 
sonable time  after  it  knew  of  it,  notwithstanding  the 
fact  that  the  policy,  by  its  express  terms,  required 
the  giving  of  this  notice  within  ten  days  thereafter. 


We  also  complained  of  the  refusal  of  an  instruc- 
tion informing  the  jury  that  it  was  incumbent  on 
defendant  in  error  to  give  notice  within  ten  days 
after  it  learned  of  the  accident  to  Merrill.  No  ex- 
cuse was  plead  in  this  case  nor  was  any  offer  made 
to  prove  any  excuse  for  not  giving  the  notice  sooner, 
except  lack  of  knowledge  on  the  part  of  defendant 
in  error. 

In  its  brief,  defendant  in  error  seeks  to  avoid  the 
consequences  of  these  errors  by  stating  that  on  the 
former  hearing  of  this  case,  it  was  decided  by  this 
Court,  that  the  notice  need  only  be  given  within  a 
reasonable  time  after  defendant  in  error  knew  of 
the  accident.  We  dispute  this  statement.  The 
question  was  not  before  the  Court  on  the  former 
trial  of  this  case.  The  only  question  before  the 
Court  was  whether  the  provisions  of  the  policy  re- 
quiring the  giving  of  notice  within  ten  days,  should 
be  construed  so  as  to  compel  the  giving  of  the  no- 
tice before  defendant  in  error  had  acquired  knowl- 
edge of  the  accident.  The  court  below  decided  that 
the  notice  should  have  been  given  within  ten  days 
after  the  happening  of  the  accident  regardless  of 
lack  of  knowledge  on  the  part  of  the  defendant  in 
error.  This  decision  was  reversed  by  this  Court 
which  held  a  reasonable  construction  of  the  provision 
in  question  indicated  that  it  was  the  intention  of 
the  parties  that  notice  need  not  be  given  until  knowl- 
edge of  the  accident  had  been  acquired,  but  it  did 
not  touch  directly  or  indirectly  the  question  whether 


the  limitation  of  ten  days  was  valid.     The  decision 
is  reported  in  207  Fed.  757. 

The  text  of  this  decision,  on  this  subject,  is 
summed  up  in  these  words  of  the  Court: 

"We  are  of  the  opinion  that  the  Court  below 
was  in  error  in  holding  that  the  policy  in  suit  re- 
quired the  assured  to  give  notice  of  the  injury  to  its 
employes  regardless  of  its  own  knowledge  or  in- 
formation on  the  subject." 

We  think  that  neither  this  nor  any  other  Court 
would  undertake  to  say  that  the  provision  of  the 
policy  requiring  the  giving  of  the  notice  within  ten 
days  after  the  duty  to  give  it  had  arisen,  was  not 
valid  and  no  case  can  be  found  holding  that  such 
a  limitation  will  not  be  enforced.  As  a  matter  of 
fact,  it  was  particularly  erroneous  for  the  Court 
in  this  case  to  refuse  to  enforce  this  agreement  of 
the  parties  for  it  was  not  contended  by  defendant 
in  error  that  there  was  any  excuse  for  its  not 
having  given  notice  sooner,  except  the  lack  of  knowl- 
edge. Under  the  instruction  given  by  the  Court  the 
jury  was  left  to  say  whether  in  their  opinion  no- 
tice given  in  October  of  an  accident  in  July,  of 
which  the  party  had  notice  at  the  time  of  the  acci- 
dent, was  within  a  reasonable  time,  and  this  ques- 
tion was  left  to  the  jury  without  any  excuse  ex- 
cept lack  of  knowledge  having  been  set  forth  in  the 
pleadings  or  suggested  by  the  evidence. 

We  desire  to  impress  on  the  Court  the  importance 


of  the  question  just  referred  to.  Inasmuch  as  this 
Court  in  its  former  decision  in  this  case  said  that 
the  provision  of  the  policy  with  reference  to  the 
giving  of  notice  should  be  construed  as  though  it 
read  that  notice  must  be  given  ''immediately  or  at 
the  latest  within  ten  days  after  knowledge  of  the 
accident  had  been  acquired,"  the  instructions  in 
this  case  should  have  given  effect  to  the  limita- 
tion fixed  by  the  policy,  of  ten  days  after  knowledge 
of  the  accident.  It  is  not  claimed  in  this  case  that 
it  was  an  unreasonable  limitation.  In  fact,  de- 
fendant in  error  claimed  that  it  did  give  notice  with- 
in ten  days  after  it  acquired  knowledge  of  the  acci- 
dent and  the  chief  issue  of  fact  in  the  case  was 
whether  it  did  give  the  notice  within  such  time. 
Under  these  circumstances  for  the  Court  to  give  the 
instruction  set  out  in  the  brief  of  defendant  in 
error  which  informed  the  jury  that  the  notice  need 
only  be  given  within  a  reasonable  time  after  knowl- 
edge of  the  accident  had  been  acquired  was  error 
because  it  left  it  for  the  jury  to  say  whether  even 
if  they  believed  that  knowledge  of  the  accident  was 
acquired  in  July,  the  giving  of  the  notice  in  Octo- 
ber without  any  excuse  for  the  delay  was  within 
a  reasonable  time.  By  this  instruction  the  ten- 
day  limitation  was  set  aside  and  the  refusal  of 
instruction  requested  by  plaintiff  in  error  which 
required  the  giving  of  notice  within  ten  days  after 
knowledge  of  the  accident  had  been  acquired,  only 
emphasized  the  error  in  this  respect. 


On  page  10  of  the  brief  of  defendant  in  error, 
Merrill  is  referred  to  as  a  "wrtched  and  abject 
specimen."  We  desire  to  call  the  attention  of  the 
Court  to  the  fact  than  an  unprejudiced  mind  could 
hardly  read  the  testimony  in  this  case  without  com- 
ing to  the  conclusion  that  the  case  of  defendant  in 
error,  on  the  subject  of  lack  of  knowledge  of  the 
accident,  was  a  fabrication  pure  and  simple  and 
that  the  vigorous  adjectives  applied  to  Mr.  Merrill 
more  fitly  describe  the  witnesses  for  defendant 
in  error. 

On  pages  15  and  16  of  the  brief  of  defendant 
in  error,  the  facts  are  mis-stated.  It  is  suggested 
that  some  error  referred  to  by  counsel  in  the  brief, 
was  invited  by  us.  We  do  not  know  to  what  counsel 
refers.  In  our  answer  we  set  up  that  plaintiff  in 
error  had  been  damaged  by  the  failure  to  give  no- 
tice, but  at  the  trial  abandoned  it  and  thereupon 
defendant  in  error  in  making  out  its  case  asked 
the  Court  whether  it  should  go  into  the  question 
of  prejudice  to  the  rights  of  the  plaintiff  in  error, 
by  the  failure  to  give  notice.    The  Court  said : 

"There  is  nothing  before  the  Court  at  this  time. 
The  Court  can  not  act  as  adviser.'* 

(Tr.  of  R.,  page  66.) 

Thereupon  defendant  in  error  proceeded  to  make 
proof  on  this  subject  and  offered  evidence  to  the 
effect  that  the  witnesses  were  available  at  the  time 
of  the  trial  and  that  no  material  changes  had  been 
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made  in  the  hopper.  On  the  cross-examination  of 
Mr.  Comstock  on  the  subject  of  changes  in  the  hop- 
per, it  developed  that  the  hopper  had  been  so  badly- 
changed  that  it  was  impossible  to  prove  what  its 
actual  condition  was  prior  to  and  after  the  accident. 
(Tr.  of  R.,  pp.  105-108.) 

We  objected  to  the  introduction  of  the  evidence 
on  the  subject  of  the  presence  of  the  witnesses  and 
error  is  assigned  on  the  ruling  of  the  Court  on  this 
subject. 

The  changes  in  the  hopper  testified  to  were  some 
evidence  of  knowledge  of  the  accident  on  the  part  of 
defendant  in  error,  plaintiff  in  error  contending  that 
these  changes  were  made  on  account  of  the  accident 
to  Merrill.  How  it  can  be  said  under  such  circum- 
stances that  we  invited  error  on  one  subject  by  cross 
examining  a  witness  on  another  subject  with  respect 
to  matters  concerning  which  he  had  already  testi- 
fied, is  beyond  our  comprehension. 

On  page  17  of  the  brief  of  defendant  in  error,  it 
is  said : 

'That  the  very  plank  Merrill  claimed  to  have 
been  broken  was  found  by  Comstock  shortly  after 
suit  was  brought." 

This  statement  is  made  for  the  purpose  of  show- 
ing that  the  evidence  was  available  at  the  time  of 
the  suit  of  Merrill  against  Stevens.  The  very  state- 
ment made  by  defendant  in  error,  which  we  have 
just  quoted,  indicates  the  contrary  of  the  fact  which 


it  was  intended  to  establish.  Comstock  testified 
that  after  the  suit  was  brought  he  found  the  plank 
which  had  been  knocked  off  the  hopper  when  it 
was  altered,  but  the  Court  will  remember  that 
Merrill  contended  in  his  suit  against  Stevens  that 
the  plank  split  and  broke  off  from  the  hopper  and 
defendant  in  error  contended  that  no  such  accident 
occurred  and  that  the  plank  did  not  split  or  break  off 
with  Merrill.  When  defendant  in  error,  after  the 
accident,  knocked  off  the  very  plank  in  question,  it 
destroyed  the  evidence  because  it  rendered  it  diffi- 
cult under  the  circumstances  to  show  whether  the 
plank  had,  in  fact,  ever  been  on  the  hopper  or  at 
what  time  it  had  been  knocked  or  broken  off. 

The  last  part  of  the  brief  of  defendant  in  error 
is  devoted  to  a  discussion  of  the  question  of  notice 
to  an  agent  as  affecting  the  principal,  and  two 
cases  are  referred  to  on  the  subject.  One  of  these 
cases, 

F.  &  D.  Co.  vs.  Courtney,  186  U.  S.  342, 

has  been  reviewed  by  us  in  our  brief  on  pages  55 
and  56.     The  case  of 

Am.  B.  Co.  vs.  Spokane  B.  &  L.  Co.,  130  F. 
739, 

cited  by  defendant  in  error  is  a  case  similar  in 
principle  to  the  Courtney  case  and  is  subject  to 
the  same  construction  which  we  have  placed  on  that 
case  in  our  brief. 

The  general  question  whether  notice  to  an  agent 
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binds  his  principal,  if  this  notice  is  not  acquired 
by  him  during  the  existence  of  the  agency  or  while 
he  is  in  discharge  of  some  duties  connected  there- 
with, is  not  the  question  involved  in  this  case.  It 
was  conceded  that  a  duty  rested  on  defendant  in 
error  to  learn  of  accidents  to  its  employes  and  to 
report  them,  and  it  was  conceded  that  this  duty 
was  imposed  on  Mr.  Comstock  who  was  the  fore- 
man of  defendant  in  error  and  its  was  conceded 
by  the  president  of  defendant  in  error  that  the 
duty  of  looking  after  the  injured  men  any  pay- 
ing them  their  wages  and  particularly  the  ques- 
tion of  paying  the  wages  of  Merrill,  was  left  to 
Comstock  and  Moore.  When,  therefore,  Mr.  Com^ 
stock  called  at  the  hospital  and  at  Merrill's  house 
and  indulged  in  declarations  in  reference  to  the 
payment  of  his  wages  and  in  reference  to  his  in- 
jury, which  showed  that  he  then  knew  of  the  acci- 
dent, these  declarations  are  admissible  in  evidence 
for  the  purpose  of  showing  this  knowledge  and  if 
Mr.  Comstock  had  this  knowledge,  it  was  his  duty 
to  report  the  accident,  and  defendant  in  error  was 
charged  with  his  knowledge. 

The  chief  issue  of  fact,  involved  in  this  case, 
was  whether  Comstock  knew  of  the  accident  to 
Merrill  at  some  time  in  July  or  August.  For  the 
purpose  of  showing  that  he  knew  of  the  accident 
we  showed  by  Merrill  that  Comstock  knew  of 
the  accident  at  the  time  it  happened  and  that  he 
discussed  it  with  him   and  to  support   this   testi- 
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mony,  we  offered  evidence  of  certain  conversations 
between  Merrill  and  Comstock  at  the  time  he  was 
taken  to  the  hospital  and  afterwards  while  he  was 
at  the  hospital,  and  we  also  offered  evidence  of  Mrs. 
Merrill  as  to  certain  statements  made  by  Comstock 
to  her  at  the  time  Merrill  was  taken  to  the  hospital 
and  afterwards,  which  showed  that  Comstock  then 
knew  that  Merrill's  condition  was  due  to  the  acci- 
dent in  question.  Under  such  circumstances  when 
it  is  conceded  that  it  was  the  duty  of  Comstock 
to  find  out  about  the  accidents  and  report  them,  it 
is  idle  to  say  that  knowledge  which  it  was  Com- 
stock's  duty  to  acquire  does  not  charge  the  company 
unless  he  acquired  it  while  he  was  actually  engaged 
in  transacting  some  business  for  the  company. 

When  defendant  in  error  denies  knowledge  of 
the  accident  and  then  admits  that  the  duty  of  ac- 
quiring knowledge  of  the  accident  and  in  giving 
notice  of  it,  was  imposed  on  Mr.  Comstock,  it  only 
became  necessary  to  show  that  Comstock  knew  of 
the  accident  during  the  time  he  was  charged  with 
the  duty  of  acquiring  this  knowledge  to  charge 
defendant  in  error  with  the  same  knowledge. 

In  conclusion  and  in  answer  to  the  last  part  of 
the  brief  of  defendant  in  error,  we  can  only  say 
that  the  question  of  prejudice  to  the  rights  of  plain- 
tiff in  error  by  the  failure  to  give  notice,  is  imma- 
terial because  the  giving  of  this  notice  within  ten- 
days  after  defendant  in  error  knew  of  the  accident 
was  imposed  as  a  condition  precedent  by  the  ex- 
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press  provisions  of  the  policy.  If  the  question  is 
material,  we  point  out  to  the  Court  that  the  evi- 
dence offered  by  defendant  in  error  itself,  showed 
that  the  very  plank  which  Merrill  claimed  broke 
from  the  hopper  was  knocked  off  of  the  hopper  by 
the  act  of  defendant  in  error,  and  the  evidence  on 
the  question  whether  it  did  break  off  with  Merrill 
was  thus  obliterated  or  impaired.  In  any  event 
it  was  a  question  for  the  jury  under  the  view  taken 
by  the  Court  below. 

Respectfully  submitted, 

HUDSON,  HOLT  &  HARMON, 
Attorneys  for  Plaintiff  in  Error, 
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IN  EQUITY  No.  3340 

Be  it  remembered,  that  on  the  25th  day  of  ^lay, 
1908,  there  was  duly  filed  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  a  Bill  of  Com- 
plaint, in  words  and  figures  as  follows,  to  wit: 

APRIL  TERM,  1908 

[BILL  OF  COMPLAINT] 

3Jn  tije  Circuit  Court  of  tfje  Winitth  States! 

Jf  or  tfje  3iis!trict  of  ©regon 


Ninth  Judicial  Circuit. 


UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

OREGON  AND  CALIFORNIA  RAILROAD 
COMPANY,  SOUTHERN  PACIFIC  COM- 
PANY, STEPHEN  T.  GAGE  (individually 
and  as  trustee),  UNION  TRUST  COM- 
PANY (individually  and  as  trustee),  JOHN  L. 
SNYDER,  JULIUS  F.  PRAHL,  ALBERT 
E.  THOMPSON,  JAMES  BARR,  FRED 
WITTE,  W.  A.  ANDERSON,  W.  H.  AN- 
DERSON, O.  M.  ANDERSON,  F.  E.  WIL- 
LIAMS, PAUL  BIRKENFELD,  J.  II. 
LEWIS,  FRANCIS  S.  WISER,  W.  E.  AN- 
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DERSOX,  ALBERT  ARMS,  JOSEPH  A. 
MAXWELL,  ISAAC  McKAY,  J.  R.  PET- 
ERSON, D.  MacLAFFERTY,  EDGAR 
MacL  AFFERT  Y,  V.V.  McABO  Y,  GEORGE 
C.  MacLAFFERTY,  GEORGE  EDGAR 
MacLAFFERTY,  E.  L.  MacLAFFERTY, 

B.  N.  MacLAFFERTY,  ENOS  M.  FLUH- 
RER,  F.  W.  FLOETER,  S.  SHRYOCK, 
SIDNEY  BEN  SMITH,  ORRIN  J.  LAW- 
RENCE, ROBERT  G.  BALDERREE, 
OSCAR  E.  SMITH,  EGBERT  C.  LAKE, 

C.  W.  SLOAT,  JESSE  F.  HOLBROOK,  A. 
E.  HAUDENSCHIELD,  S.  H.  MONT- 
GOMERY, W.  A.  NOLAND,  JOHN  H. 
HAGGETT,  CHARLES  W.  MEAD,  WIL- 
LIAM OTTERSTROM,  ANGUS  Mac- 
DONALD,  JOHN  T.  MOAN,  JOSEPH  D. 
HADLEY,  HENRY  C.  OTT,  FRED  L. 
FREEBING,  WILLIAM  CAIN,  R.  T.  ALD- 
RICH,  JAMES  C.  O'NEILL,  ALEXAN- 
DER FAUSKE,  FRANCIS  WIEST, 
CORDELIA  MICHAEL,  JOHN  B. 
WIEST,  CYRUS  WIEST,  JOHN  WIEST, 
THOMAS  MANLEY  HILL,  OTTO  NEL- 
SON, JASPER  L.  HEWITT,  B.  L.  POR- 
TER, FRANK  WELLS,  C.  P.  WELLS,  I. 
H.  INGRAM,  L.  G.  REEVES,  W.  W. 
WELLS,  F.  M.  RHOADES,  MARVIN 
MARTIN,  and  ROY  W.  MINKLER, 

Defendants, 


^0  tfje  fubgeg  of  tfte  Circuit  Court  of  tfje  ©niteb 
States;  for  tfje  ©igtrict  of  ©regon: 

THE  UNITED  STATES  OF  AMERICA,  by 

Charles  J.Bonaparte,  its  xVttorney  General,  presents  this 
its  Bill  of  Equity  against  Oregon  and  California  Rail- 
road Company,  a  citizen  of  the  State  of  Oregon,  South- 
ern Pacific  Company,  a  citizen  of  the  State  of  Kentucky, 
Stephen  T.  Gage,  a  citizen  of  the  State  of  California, 
and  Union  Trust  Company,  a  citizen  of  the  State  of  New 
York,  and  John  L.  Snj^der,  Julius  F.  Prahl,  Albert  E. 
Thompson,  James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E.  Williams, 
Paul  Birkenfeld,  J.  H.  Lewis,  Francis  S.  Wiser,  W.  E. 
Anderson,  Albert  Arms,  Joseph  A.  Maxwell,  Isaac  Mc- 
Kay, J.  R.  Peterson,  D.  MacLafferty,  Edgar  MacLaf- 
ferty,  V.  V.  McAboy,  George  C.  JNIacLafferty,  George 
Edgar  MacLafferty,  E.  L.  JNIacLafferty,  B.  N.  Mac- 
Lafferty, Enos  M.  Fluhrer,  F.  W.  Floeter,  S.  Shryock, 
Sidney  Ben  Smith,  Orrin  J.  Lawrence,  Robert  G. 
Balderree,  Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Haudenschield,  S.  H. 
Montgomery,  W.  A.  Noland,  John  H.  Plaggett,  Charles 
W.  Mead,  William  Otterstrom,  Angus  MacDonald, 
John  T.  JNIoan,  Joseph  D.  Hadley,  Henry  C.  Ott,  Fred 
L.  Freebing,  William  Cain,  R.  T.  Aldrich,  James  C. 
O'Neill,  Alexander  Fauske,  Francis  Wiest,  Cordelia 
JNIichael,  John  B.  Wiest,  Cj^rus  Wiest,  John  Wiest, 
Thomas  Manley  Hill,  Otto  Nelson,  Jasper  L.  Hewitt, 
B.  L.  Porter,  Frank  Wells,  C.  P.  Wells,  I.  H.  Ingram, 
L.  G.  Reeves,  W.  W.  Wells,  F.  M.  Rhoades,  Marvni 
Martin,  all  citizens  of  the  State  of  Oregon,  and  Roy  W. 

13) 
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Minkler,  a  citizen  of  the  State  of  Washington. 
Thereupon  your  Orator  complains  and  says: 

I. 

The  defendant  Oregon  and  California  Railroad  Com- 
pany, now  is,  and  at  all  the  times  hereinafter  mentioned 
as  to  it  was,  a  corporation  organized  under  the  laws 
of  the  State  of  Oregon,  and  a  resident  and  citizen  of 
said  State. 

The  defendant  Southern  Pacific  Company  now  is, 
and  at  all  the  times  hereinafter  mentioned  as  to  it  was, 
a  corporation  organized  under  the  laws  of  the  State  of 
Kentucky,  and  a  resident  and  citizen  of  said  last  named 
State. 

The  defendant  Stephen  T.  Gage  is  a  resident  and 
citizen  of  the  City  of  San  Francisco,  in  the  State  of  Cal- 
ifornia, and  is  sued  in  his  own  right,  and  also  as  sole 
surviving  trustee  under  a  certain  deed  of  trust  herein- 
after described. 

The  defendant  Union  Trust  Company  now  is,  and 
at  all  the  times  hereinafter  mentioned  as  to  it  was,  a 
corporation  organized  under  the  laws  of  the  State  of 
New  York,  and  a  resident  and  citizen  of  said  last  named 
State,  and  is  sued  in  its  own  right,  and  also  as  trustee 
under  a  certain  mortgage  deed  hereinafter  described. 

Each  of  the  defendants  John  L.  Snyder,  Julius  F. 
Prahl,  Albert  E.  Thompson,  James  Barr,  Fred  Witte, 
W.  A.  Anderson,  W.  H.  Anderson,  O.  M.  Anderson, 
F.  E.  Williams,  Paul  Birkenfeld,  J.  H.  Lewis,  Francis 
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S.  Wiser,  W.  E.  Anderson,  Albert  Arms,  Joseph  A. 
Maxwell,  Isaac  McKay,  J.  R.  Peterson,  D.  MacLaf- 
ferty,  Edgar  MacLafferty,  V.  V.  McAboy,  George  C. 
MacLafferty,  George  Edgar  MacLafferty,  E.  L.  Mac- 
Lafferty, B.  N.  MacLafferty,  Enos  M.  Fluhrer,  F.  W. 
Floeter  and  S.  Shryock,  is  a  resident  and  citizen  of  the 
County  of  Columbia  in  the  State  of  Oregon. 

Each  of  the  defendants  Sidney  Ben  Smith,  Orrin  J. 
Lawrence,  Robert  G.  Balderree,  Oscar  E.  Smith,  Egbert 
C.  Lake,  C.  W.  Sloat,  Jesse  F.  Holbrook,  A.  E.  Hau- 
denschield,  S.  H.  Montgomery  and  W.  A.  Noland,  is 
a  resident  and  citizen  of  the  County  of  Lane  in  the  State 
of  Oregon.  * 

Each  of  the  defendants  John  H.  Haggett,  Charles 
W.  Mead,  William  Otterstrom,  Angus  MacDonald, 
John  T.  Moan,  Joseph  D.  Hadley,  Henry  C.  Ott,  Fred 
L.  Freebing,  William  Cain,  R.  T.  Aldrich  and  James  C. 
O'Neill  is  a  resident  and  citizen  of  the  County  of  Mult- 
nomah in  the  State  of  Oregon. 

Each  of  the  defendants  Alexander  Fauske,  Francis 
Wiest,  Sordelia  Michael,  John  B.  Wiest,  Cyrus  Wiest, 
John  Wiest,  Thomas  Manley  Hill,  Otto  Nelson,  Jasper 
L.  Hewitt,  B.  L.  Porter  and  Frank  Wells  is  a  resident 
and  citizen  of  the  County  of  Clackamas  in  the  State  of 
Oregon. 

Each  of  the  defendants  C.  P.  Wells,  I.  H.  Ingram, 
L.  G.  Reeves  and  W.  W.  Wells  is  a  resident  and  citizen 
of  the  County  of  Polk  in  the  State  of  Oregon. 

The  defendant  F.  M.  Rhoades  is  a  resident  and 
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citizen  of  the  County  of  Douglas  in  the  State  of  Oregon. 

The  defendant  INIarvin  Martin  is  a  resident  and 
citizen  of  the  County  of  Linn  in  the  State  of  Oregon. 

The  defendant  Roy  W.  ]M inkier  is  a  resident  and 
citizen  of  the  County  of  Clarke  in  the  State  of  Wash- 
ington. 

Certain  of  said  defendants  above  named  are  described 

otherwise  than  by  Christian  name  for  the  reason  that  the 

Christian  name  of  each  of  said  defendants  is  to  your 

Orator  miknown. 

II. 

On  or  about  the  twenty-fifth  day  of  July,  A.  D. 
1866,  the  Congress  of  the  United  States  passed  an  Act 
entitled, 

"An  Act  granting  lands  to  aid  in  the  construction  of 
a  railroad  and  telegraph  line  from  the  Central  Pacific 
Railroad  in  California,  to  Portland,  in  Oregon," 
which  said  Act  was  ajjproved  and  became  operative  u2)on 
said  twenty-fifth  day  of  July,  A.  D.  1866,  and  which 
said  Act  is  in  terms  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Rejyre- 
sentatives  of  the  United  States  of  A  menca,  in  Congress 
assembled,  that  the  'California  and  Oregon  Railroad 
Company,'  organized  under  an  act  of  the  State  of  Cal- 
ifornia, to  protect  certain  parties  in  and  to  a  railroad 
survey,  'to  connect  Portland,  in  Oregon,  with  Marys- 
ville,  in  California,'  approved  April  6,  1863,  and  such 
com})any  organized  under  the  laws  of  Oregon  as  the 
Lcgishiture  of  said  state  shall  hereafter  designate,  be, 
and  they  arc  hereby,  authorized  and  empowered  to  lay 
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out,  locate,  construct,  finish  and  maintain  a  railroad  and 
telegraph  line  between  the  City  of  Portland  in  Oregon, 
and  the  Central  Pacific  Railroad  in  California,  in  the 
manner  following,  to-wit:  The  said  California  and  Ore- 
gon Railroad  Company  to  construct  that  part  of  the 
said  railroad  and  telegraph  wdthin  the  State  of  Cali- 
fornia, beginning  at  some  point  (to  be  selected  by  said 
company)  on  the  Central  Pacific  Railroad  in  the  Sacra- 
mento Valley,  in  the  State  of  California,  and  running 
thence  northerly,  through  the  Sacramento  and  Shasta 
valleys,  to  the  northern  boundary  of  the  State  of  Cali- 
fornia; and  the  said  Oregon  company  to  construct  that 
part  of  the  said  railroad  and  telegraph  line  within  the 
State  of  Oregon,  beginning  at  the  City  of  Portland,  in 
Oregon,  and  running  thence  southerly  through  the  Wil- 
lamette, Umpqua  and  Rogue  Riv^r  valleys  to  the  south- 
ern boundary  of  Oregon,  where  the  same  shall  connect 
with  the  part  aforesaid  to  be  made  by  the  first-named 
company:  Provided,  That  the  company  completing  its 
respective  part  of  the  said  railroad  and  telegraph  from 
either  of  the  termini  herein  named  to  the  line  between 
California  and  Oregon  before  the  other  company  shall 
have  likewise  arrived  at  the  same  line,  shall  have  the 
right,  and  the  said  company  is  hereby  authorized,  to  con- 
tinue in  constructing  the  same  beyond  the  line  aforesaid, 
with  the  consent  of  the  State  in  which  the  unfinished 
part  may  lie,  upon  the  terms  mentioned  in  this  act,  until 
the  said  parts  shall  meet  and  connect,  and  the  whole  line 
of  said  railroad  and  telegraph  shall  be  completed. 
Sec.  2.     And  he  it  further  enacted.  That  there  be. 
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and  hereby  is,  granted  to  the  said  companies,  their  suc- 
cessors and  assigns,  for  the  purpose  of  aiding  in  the  con- 
struction of  said  raih'oad  and  telegraph  hne,  and  to  se- 
cure the  safe  and  speedy  transportation  of  the  mails, 
troops,  munitions  of  war,  and  public  stores  over  the  line 
of  said  railroad,  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile  (ten  on  each  side) 
of  said  railroad  line ;  and  when  any  of  said  alternate  sec- 
tions or  parts  of  sections  shall  be  found  to  have  been 
granted,  sold,  reserved,  occupied  bj^  homestead  settlers, 
pre-empted  or  otherwise  disposed  of,  other  lands,  desig- 
nated as  aforesaid,  shall  be  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  of  the  Secretarj^  of  the 
Interior,  in  alternate  sections  designated  by  odd  num- 
bers as  aforesaid,  nearest  to  and  not  more  than  ten  miles 
beyond  the  limits  of  said  first-named  alternate  sections; 
and  as  soon  as  the  said  companies,  or  either  of  them,  shall 
file  in  the  office  of  the  Secretary  of  the  Interior  a  map 
of  the  survey  of  said  railroad,  or  any  portion  thereof, 
not  less  than  sixty  continuous  miles  from  either  terminus, 
tlie  Secretary  of  the  Interior  shall  withdraw  from  sale 
public  lands  herein  granted  on  each  side  of  said  railroad, 
so  far  as  located  and  within  the  limits  before  specified. 
The  lands  herein  granted  shall  be  applied  to  the  building 
of  said  road  within  the  States,  respectively,  wherein  they 
are  situated.  And  the  sections  and  parts  of  sections  of 
land  whicli  shall  remain  in  the  United  States  within  the 
limits  of  the  aforesaid  grant  shall  not  be  sold  for  less 
Hum  double  the  minimum  price  of  public  lands  when 
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sold:  Provided,  That  bona-fide  and  actual  settlers  un- 
der the  pre-emption  laws  of  the  United  States  may,  after 
due  proof  of  settlement,  improvement  and  occupation, 
as  now  provided  by  law,  purchase  the  same  at  the  price 
fixed  for  said  lands  at  the  date  of  such  settlement,  im- 
provement and  occupation:  And  provided  also,  Tliat 
settlers  under  the  provisions  of  the  homestead  act,  who 
comply  with  the  terms  and  requirements  of  said  act, 
shall  be  entitled,  within  the  limits  of  said  grant,  to 
patents  for  an  amount  not  exceeding  eighty  acres  of  the 
land  so  reserved  by  the  United  States,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Sec.  3.  And  be  it  further  enacted.  That  the  right 
of  way  through  the  public  lands  be,  and  the  same  is 
hereby  granted  to  said  companies  for  the  construction 
of  said  railroad  and  telegraph  line;  and  the  right,  power 
and  authority  are  hereby  given  to 'said  companies  to  take 
from  the  public  lands  adjacent  to  the  line  of  said  road, 
earth,  stone,  timber,  water,  and  other  materials  for  the 
construction  thereof.  Said  right  of  way  is  granted  to 
said  railroad  to  the  extent  of  one  hundred  feet  in  width 
on  each  side  of  said  railroad  where  it  may  pass  over  the 
public  lands,  including  all  necessary  grounds  for  stations, 
buildings,  workshops,  depots,  machine-shops,  switches, 
side  tracks,  turn-tables,  water  stations,  or  any  other 
structures  required  in  the  construction  and  operating 
of  said  road. 

Sec.  4.  And  be  it  further  enacted.  That  whenever 
the  said  com2:>anies,  or  either  of  them,  shall  have  twenty 
or  more  consecutive  miles  of  any  portion  of  said  railroad 
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and  telegraph  line  ready  for  the  service  contemplated 
by  this  act,  the  President  of  the  United  States  shall  ap- 
point three  commissioners,  whose  compensation  shall  be 
paid  by  said  company,  to  examine  the  same,  and  if  it 
shall  appear  that  twenty  consecutive  miles  of  railroad 
and  telegraph  shall  have  been  completed  and  equipped 
in  all  respects  as  required  by  this  act,  the  said  commis- 
sioners shall  so  report  under  oath  to  the  President  of 
the  United  States,  and  thereupon  patents  shall  issue  to 
said  companies,  or  either  of  them,  as  the  case  may  be, 
for  the  lands  hereinbefore  granted,  to  the  extent  of  and 
coterminous  with  the  completed  section  of  said  railroad 
and  telegraph  line  as  aforesaid;  and  from  time  to  time, 
whenever  twenty  or  more  consecutive  miles  of  the  said 
road  and  telegraph  shall  be  completed  and  equipped  as 
aforesaid,  patents  shall  in  like  manner  issue  upon  the 
report  of  the  said  commissioners,  and  so  on  until  the 
entire  railroad  and  telegraph  authorized  by  this  act  shall 
have  been  constructed,  and  the  patents  of  the  lands  herein 
granted  shall  have  been  issued. 

Sec.  5.  And  he  it  further  enacted.  That  the  grants 
aforesaid  are  made  upon  the  condition  that  the  said  com- 
panies shall  keep  said  railroad  and  telegraph  in  repair 
and  use,  and  shall  at  all  times  transport  the  mails  ujwn 
said  railroad,  and  transmit  despatches  by  said  telegraph 
line  for  tlic  government  of  the  United  States,  when 
required  so  to  do  l)y  any  department  thereof,  and  that 
the  government  sliall  at  all  times  have  the  preference  in 
the  use  of  said  railroad  and  telegraph  therefor  at  fair 
and  reasonable  rates  of  compensation,  not  to  exceed  the 
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rates  paid  by  private  parties  for  the  same  kind  of  service. 
And  said  railroad  shall  be  and  remain  a  public  highway 
for  the  use  of  the  government  of  the  United  States,  free 
of  all  toll  or  other  charges  upon  the  transportation  of  the 
property  or  troops  of  the  United  States;  and  the  same 
shall  be  transported  over  said  road  at  the  cost,  charge 
and  expense  of  the  corporations  or  companies  owning  or 
operating  the  same,  when  so  required  by  the  government 
of  the  United  States. 

Sec.  6.  And  be  it  further  enacted.  That  the  said 
companies  shall  file  their  assent  to  this  act  in  the  Depart- 
ment of  the  Interior  within  one  year  after  the  passage 
hereof,  and  shall  complete  the  first  section  of  twenty 
miles  of  said  railroad  and  telegraph  within  two  years, 
and  at  least  twenty  miles  in  each  year  thereafter,  and  the 
whole  on  or  before  the  first  day  of  July,  one  thousand 
eight  hundred  and  seventy-five*  and  the  said  railroad 
shall  be  of  the  same  gauge  as  the  'Central  Pacific  Rail- 
road' of  California,  and  be  connected  therewith. 

Sec.  7.  And  he  it  further  enacted.  That  the  said 
companies  named  in  this  act  are  hereby  required  to 
operate  and  use  the  portions  or  parts  of  said  railroad 
and  telegraph  mentioned  in  section  one  of  this  act  for 
all  purposes  of  transportation,  travel  and  communica- 
tion, so  far  as  the  government  and  public  are  concerned, 
as  one  connected  and  continuous  line ;  and  in  such  opera- 
tion and  use  to  afford  and  secure  to  each  other  equal 
advantages  and  facilities  as  to  rates,  time  and  transjjorta- 
tion,  without  any  discrimination  whatever,  on  pain  of 
forfeiting  the  full    amount    of    damage    sustained    on 
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account  of  such  discrimination,  to  be  sued  for  and  recov- 
ered in  any  court  of  the  United  States,  or  of  any  State, 
of  competent  jurisdiction. 

Sec.  8.  Aiid  he  it  furtlier  enacted.  That  in  case  the 
said  companies  shall  fail  to  comply  with  the  terms  and 
conditions  required,  namely,  by  not  filing  their  assent 
thereto  as  provided  in  section  six  of  this  act,  or  by  not 
completing  the  same  as  provided  in  said  section,  this 
act  shall  be  null  and  void,  and  all  the  lands  not  convej^ed 
by  patent  to  said  company  or  companies,  as  the  case 
may  be,  at  the  date  of  any  such  failure,  shall  revert  to 
the  United  States.  And  in  case  the  said  road  and  tele- 
graph line  shall  not  be  kept  in  repair  and  fit  for  use, 
after  the  same  shall  have  been  completed.  Congress  may 
pass  an  act  to  put  the  same  in  repair  and  use,  and  may 
direct  the  income  of  said  railroad  and  telegraph  line  to 
be  thereafter  devoted  to  the  United  States,  to  repay  all 
expenditures  caused  by  the  default  and  neglect  of  said 
companies  or  either  of  them,  as  the  case  may  be,  or  may 
fix  pecuniary  responsibility,  not  exceeding  the  value  of 
the  lands  granted  by  this  act. 

Sec.  9.  And  he  it  further  enacted.  That  the  said 
'California  and  Oregon  Railroad  Company,'  and  the 
said  'Oregon  Company'  shall  be  governed  by  the  pro- 
visions of  the  general  railroad  and  telegraph  laws  of 
their  respective  States,  as  to  the  construction  and  man- 
agement of  the  said  railroad  and  telegraph  line  herein- 
before authorized,  in  all  matters  not  provided  for  in  this 
act.  Wherever  the  word  'company'  or  'companies'  is 
used  hi  this  act  it  shall  be  construed  to  embrace  the  words 
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'their  associates,  successors  and  assigns,'  the  same  as  if 
the  words  had  been  inserted,  or  thereto  annexed. 

Sec.  10.  And  be  it  further  enacted.  That  all  min- 
eral lands  shall  be  excepted  from  the  operation  of  this 
act;  but  where  the  same  shall  contain  timber,  so  much 
of  the  timber  thereon  as  shall  be  required  to  construct 
said  road  over  such  mineral  land  is  hereby  granted  to 
said  companies;  Provided,  That  the  term  'mineral  lands' 
shall  not  include  lands  containing  coal  and  iron. 

Sec.  11.  And  he  it  further  enacted.  That  the  said 
companies  named  in  this  act  shall  obtain  the  consent  of 
the  legislatures  of  their  respective  States,  and  be  gov- 
erned by  the  statutory  regulations  thereof  in  all  mat- 
ters pertaining  to  the  right  of  way,  wherever  the  said 
road  and  telegraph  line  shall  not  pass  over  or  through 
the  public  lands  of  the  United  States. 

Sec.  12.  And  be  it  further  enacted.  That  Congress 
may  at  any  time,  having  due  regard  for  the  rights  of 
said  California  and  Oregon  railroad  companies,  add  to, 
alter,  amend,  or  repeal  this  act." 

Said  last  described  Act  of  Congress  was  amended 
by  an  Act  of  Congress  approved  June  twenty-fifth, 
A.  D.  1868,  entitled,  "An  Act  to  amend  an  Act  entitled 
*An  Act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central  Pacific 
Railroad  in  California,  to  Portland,  in  Oregon,'  "  which 
said  amendatory  act  is  in  terms  as  follows: 

''Be  it  enacted  bif  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
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assembled.  That  section  six  of  an  act  entitled  'An  Act 

granting  lands  to  aid  in  the  construction  of  a  railroad 

and  telegraph  line  from  the  Central  Pacific  Railroad  in 

California,  to  Portland,    in    Oregon,'    approved    July 

twenty-fifth,  eighteen  hundred    and    sixty-six,    be    so 

amended  as  to  provide  that  instead  of  the  times  now  fixed 

in  said  section,  the  first  section  of  twenty  miles  of  said 

railroad  and  telegraph  shall  be  completed  within  eighteen 

months  from  the  passage  of  this  act,  and  at  least  twenty 

miles  in  each  two  years  thereafter,  and  the  whole  on  or 

before  the    first    dsLj    of    July    Anno  Domini  eighteen 

hundred  and  eighty." 

III. 

No  right,  title  or  interest  in  or  to  any  of  the  grants, 
franchises  or  other  benefits  in  the  State  of  Oregon,  pro- 
vided for  by  said  Act  of  Congress  approved  July 
twenty-fifth,  A.  D,  1866,  was  ever  acquired  by  any  cor- 
poration or  person,  or  otherwise,  except  at  the  time,  in 
the  manner,  and  upon  the  terms  and  conditions  as  here- 
inafter set  forth. 

On  or  about  the  sixth  day  of  October,  A.  D.  1866, 
certain  proceedings  were  had  by  which  certain  ]:)ersons 
attempted  to  organize,  under  the  general  incorporation 
law  of  the  State  of  Oregon,  a  corporation  bearing  the 
corporate  name  "Oregon  Central  Railroad  Company," 
having  its  principal  office  at  the  city  of  Portland,  in 
said  State  of  Oregon. 

Said  Oregon  Central  Railroad  Company  projected 
its  railroad  line  from  said  city  of  Portland  in  a  westerly 
direction  to  the  village  of  Forest  Grove,  and  thence 
southerly  to  and  beyond  the  village  of  McMinnville,  on 
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the  westerly  side  of  the  Willamette  River,  from  which 
circumstance  said  company  and  its  line  of  railroad  be- 
came known,  and  therefore  will  herein  be  referred  to 
and  mentioned,  as  the  "West  Side  Company"  and  the 
"West  Side  Line"  respectively,  to  distinguish  the  same 
from  a  certain  other  line  of  railroad  projected  at  about 
the  same  time  on  the  easterly  side  of  said  river  by  an- 
other railroad  company  bearing  the  same  corporate 
name,  as  hereinafter  set  forth. 

On  the  tenth  day  of  October,  A.  D.  1866,  the  legis- 
lature of  the  State  of  Oregon  adopted  a  joint  resolu- 
tion, which  on  the  last  aforesaid  daj''  was  approved  by 
the  governor  of  said  State,  and  which  is  in  terms  as  fol- 
loAvs : 

"Whereas,  The  Congress  of  the  United  States,  at 
its  last  session,  passed  an  act  granting  land  to  aid  in 
the  construction  of  a  railroad  and  telegraph  from  the 
Central  Pacific  Railroad  in  California,  to  Portland, 
Oregon,  and  made  it  the  duty  of  the  Legislative  Assem- 
bly of  the  State  of  Oregon  to  designate  the  company, 
organized  under  the  laws  of  Oregon,  which  shall  re- 
ceive that  part  of  said  land  grant  lying  within  the  State 
of  Oregon;  therefore  be  it 

Resolved  by  the  House,  the  Senate  concurring.  That 
the  'Oregon  Central  Railroad  Companj^'  a  company 
organized  under  the  general  incorporation  laws  of  this 
State,  be  and  the  same  is  hereby  designated  as  the  com- 
pany which  shall  be  entitled  to  receive  the  land  granted 
and  all  the  benefits  of  an  Act  of  Congress  approved 
July  25,  1866,  entitled,  'An  Act  granting  land  to  aid 
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in  the  construction  of  a  railroad  and  telegraph  line  from 
the  Central  Pacific  Railroad  in  California,  to  Portland, 
Oregon,'  so  far  as  the  said  grant  applies  to  the  State 
of  Oregon." 

Assuming  in  the  premises  to  have  been  lawfully 
designated  therefor,  said  West  Side  Company,  on  or 
about  the  twenty-fifth  day  of  May,  A.  D.  1867,  through 
its  Board  of  Directors,  adopted  a  resolution  in  terms 
assenting  to  the  provisions  of  said  Act  of  Congress  ap- 
proved Juty  twenty-fifth,  A.  D.  1866,  and,  on  or  about 
the  sixth  day  of  July,  A.  D.  1867,  filed  in  the  office  of 
the  Secretary  of  the  Interior  of  the  United  States  an 
authenticated  copy  of  the  last  aforesaid  resolution,  to- 
gether with  a  certified  copy  of  its  articles  of  incorpora- 
tion, and  a  certified  copy  of  the  aforesaid  joint  resolu- 
tion of  the  legislature  of  the  State  of  Oregon;  and,  on 
or  about  the  twentieth  day  of  August,  A.  D.  1868,  filed 
in  the  last  aforesaid  office  a  general  map  of  survey  of 
its  projected  line  of  railroad. 

In  the  meantime,  and  on  or  about  the  twenty-second 
day  of  April,  A,  D.  1867,  certain  persons,  residents  of 
the  State  of  Oregon,  then  and  thereafter  contending  that 
said  West  Side  Company  was  never  lawfully  incorpor- 
ated or  organized,  and  designing  to  secure  the  several 
grants,  franchises  and  other  benefits  of  said  Act  of  Con- 
gress approved  July  twenty-fifth,  A.  D.  1866,  in  that 
behalf  caused  certain  proceedings  to  be  had  intended  to 
organize,  under  the  general  incorporation  law  of  the 
State  of  Oregon,  a  corporation  bearing  the  same  cor- 
porate name,  to-wit,  "Oregon  Central  Railroad  Com- 


vs.  The  United  States  I7 

pany,"  having  its  principal  place  of  business  at  the  city 
of  Salem,  in  said  State  of  Oregon. 

Said  last  mentioned  Oregon  Central  Railroad  Com- 
pany projected  its  line  of  railroad  on  the  easterly  side 
of  the  Willamette  River,  and,  for  the  reasons  herein- 
before explained,  said  last  mentioned  company  and  its 
line  of  railroad  became  known  as  the  "East  Side  Com- 
pany" and  the  "East  Side  Line,"  respectively,  and 
therefore  will  herein  be  so  referred  to  and  mentioned. 

Said  East  Side  Company,  in  furtherance  of  its  afore- 
said design,  on  the  twentieth  day  of  October,  A.  D. 
1868,  procured  a  joint  resolution  to  be  adopted  by  the 
Legislature  of  the  State  of  Oregon,  and  approved  by 
the  governor  of  said  State,  which  said  resolution  is  in 
terms  as  follows: 

"Whereas,  The  Congress  of  the  United  States,  by  an 
Act  approved  July  25,  1866,  entitled  'An  Act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Central  Pacific  Railroad  in  Cali- 
fornia, to  Portland,  in  Oregon,'  did  grant  certain  lands 
in  the  State  of  Oregon,  and  confer  certain  benefits  and 
privileges  upon  such  company  organized  under  the  laws 
of  Oregon  as  the  Legislature  of  said  State  should  there- 
after designate;  and 

"Whereas,  The  Legislative  Assembly  of  Oregon, 
at  its  fourth  regular  session,  did  adopt  a  joint  resolu- 
tion known  as  'House  Joint  Resolution  No.  13,'  des- 
ignating in  terms  the  Oregon  Central  Railroad  Com- 
pany as  the  company  entitled  to  receive  the  land  granted 
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by,  and  all  the  benefits  and  privileges  of,  the  said  Act  of 
Congress;  and 

''Whereas,  At  the  time  of  the  adoption  of  the  said 
joint  resolution  as  aforesaid,  no  such  company  as  the 
Oregon  Central  Railroad  Company  was  organized  or 
in  existence,  and  the  said  joint  resolution  was  adopted 
under  a  misapprehension  of  facts  as  to  the  organiza- 
tion and  existence  of  such  company ;  and 

''Whereas,  The  designation  of  the  company  to  re- 
ceive the  lands  in  the  State  of  Oregon  granted,  and  the 
benefits  and  privileges  conferred  hy,  the  said  Act  of 
Congress,  j^et  remains  to  be  made; 

"Be  it  resolved  hy  the  Senate,  the  House  concurring. 
That  the  Oregon  Central  Railroad  Company,  a  cor- 
poration organized  at  Salem  on  the  twenty-second  (22d) 
da}^  of  April,  in  the  year  one  thousand  eight  hundred 
and  sixty-seven  (1867),  under  and  pursuant  to  the  laws 
of  the  State  of  Oregon,  be  and  the  same  is  herebj'-  des- 
ignated as  the  company  entitled  to  receive  the  lands  in 
Oregon,  and  the  benefits  and  privileges  conferred  by 
the  said  Act  of  Congress." 

Thereupon  a  controversy  arose  between  said  West 
Side  Company  and  said  East  Side  Companj^  as  to  which 
of  said  companies  was  entitled  to  the  grants,  franchises 
and  privileges  of  said  Act  of  Congress  approved  July 
twenty-fifth,  A.  D.  1866;  which  controversy  continued 
until  on  or  about  tlie  month  of  January,  A.  D.  1870, 
as  hereinafter  set  forth. 

Said  Act  of  Congress  approved  July  twenty-fifth. 
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A.  D.  1866,  prescribed  as  a  condition  precedent  to  the 
vesting  of  any  of  the  grants  contained  therein,  that  the 
companj^  designated  by  the  Legislature  of  the  State  of 
Oregon  should,  within  one  year  from  said  twenty-fifth 
day  of  July,  A.  D.  1866,  file  in  the  Department  of  the 
Interior  its  assent  to  said  Act  and  the  terms  and  condi- 
tions thereof. 

The  time  within  which  to  file  an  assent  as  aforesaid 
had  expired  long  prior  to  the  designation  of  said  East 
Side  Company  by  the  Legislature  of  the  State  of  Ore- 
gon on  October  twentieth,  A.  D.  1868  as  aforesaid.  Be- 
cause of  the  premises,  said  East  Side  Company  did  ap- 
ply to  the  Congress  of  the  United  States,  during  the 
session  thereof  commencing  in  the  month  of  December, 
A.  D.  1868,  for  an  extension  of  the  time  within  which 
to  file  its  assent  as  aforesaid;  and^  in  that  behalf,  did 
lay  before  Congress  said  joint  resolution  of  the  Legisla- 
ture of  the  State  of  Oregon  last  herein  described,  and 
did  represent  that  all  of  the  recitals  thereof  were  true, 
and  that  because  of  the  premises,  the  several  grants, 
franchises  and  privileges  of  said  Act  of  Congress  ap- 
proved July  twenty-fifth,  A.  D.  1866,  had  lapsed,  and 
the  benefits  thereof  would  be  wholly  lost  to  the  State  of 
Oregon  unless  revived  by  Congress  in  manner  afore- 
said. 

During  the  consideration  by  Congress  of  said  ap- 
plication of  said  East  Side  Company,  said  West  Side 
Company  likewise  appeared  before  Congress  and  op- 
posed said  application,  and  in  that  behalf  contended  that 
the  several  grants,  franchises  and  privileges  of  said  Act 


20  O.  §  C.  R.  R.  Co.,  et  al. 

of  Congress  approved  July  twenty-fifth,  A.  D.  1866, 
had  theretofore  become,  and  then  were,  vested  in  said 
West  Side  Company. 

Thereafter,  and  by  Act  of  Congress  approved  April 
tenth,  A.  D.  1869,  entitled,  "An  Act  to  amend  an  Act 
entitled,  'An  Act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  Central 
Pacific  Railroad  in  California,  to  Portland,  in  Oregon, 
approved  July  twenty-five,  eighteen  hundred  and  sixty- 
six,"  Congress  did  grant  the  said  application  of  said 
East  Side  Company,  but  upon  the  express  condition 
that  the  lands  granted  as  aforesaid  should  be  sold  to 
actual  settlers  only,  in  quantities  not  greater  than  one- 
quarter  section  to  one  purchaser,  and  for  a  price  not 
exceeding  Two  Dollars  and  Fifty  Cents  per  acre. 

Said  Act  of  Congress  approved  April  tenth,  A.  D. 
1869,  is  in  terms  as  follows: 

''Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled.  That  section  six  of  an  Act  entitled  'An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Railroad  in 
California,  to  Portland,  in  Oregon,'  approved  July 
twenty-five,  eighteen  hundred  and  sixty-six,  be,  and 
the  same  is  hereby,  amended  so  as  to  allow  any  railroad 
company  heretofore  designated  by  the  Legislatin-e  of  the 
State  of  Oregon,  in  accordance  with  the  first  section  of 
said  Act,  to  file  its  assent  to  such  Act  in  the  Department 
of  the  Interior  within  one  year  from  the  date  of  the 
passage  of  this  Act ;  and  such  filing  of  its  assent,  if  done 
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within  one  year  from  the  passage  hereof,  shall  have  the 
same  force  and  effect  to  all  intents  and  purposes  as  if 
such  assent  had  been  filed  within  one  year  after  the 
passage  of  said  Act ;  Provided,  That  nothing  herein  shall 
impair  any  rights  heretofore  acquired  by  any  railroad 
company  under  said  Act,  nor  shall  said  Act  or  this 
amendment  be  construed  to  entitle  more  than  one  com- 
pany to  a  grant  of  land;  And  Provided,  Further,  That 
the  lands  granted  by  the  Act  aforesaid  shall  be  sold  to 
actual  settlers  only,  in  quantities  not  greater  than  one- 
quarter  section  to  one  purchaser,  and  for  a  price  not 
exceeding  Two  Dollars  and  Fifty  Cents  per  acre." 

On  or  about  the  eighth  day  of  June,  A.  D.  1869, 
said  East  Side  Company,  through  its  Board  of  Direc- 
tors, adopted  a  resolution  in  the  following  terms: 

''Whereas,  The  Congress  of  the  United  States,  on 
the  25th  day  of  July,  1866,  passed  an  Act  entitled  'An 
Act  to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  California,  to 
Portland,  in  Oregon,'  and 

''Whereas,  Such  Act  jDrovided  that  such  company 
thereafter  organized  under  the  laws  of  Oregon,  and  des- 
ignated by  the  Legislature  of  such  State,  should  be  en- 
titled to  receive  and  manage  the  said  grant  in  Oregon, 
said  Act  further  requiring  that  the  company  so  organ- 
ized and  designated  should,  within  one  year  from  the 
date  of  its  passage,  (to-wit:  July  25,  1866),  file  its  as- 
sent in  the  Department  of  the  Interior,  and 

"Whereas,  No  company  was  designated  by  such 
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Legislature  within  the  year  within  which  such  an  assent 
was  required  to  be  filed,  and 

''Whereas,  Tlie  I^rCgislature  of  the  State  of  Oregon 
did,  at  its  regular  session  in  October,  A.  D.  1808,  pass 
the  following  joint  resolution,  designating  this  com- 
pany, (to-wit:  'The  Oregon  Central  Railroad  Company' 
of  Salem,  Oregon,  a  company  duly  incorporated  and 
organized  under  the  laws  of  the  State  of  Oregon)  as 
the  company  to  take  and  manage  such  grant,  and  re- 
ceive all  the  benefits  of  the  same,  in  the  State  of  Ore- 
gon;" 

(Quoting  in  full  said  joint  resolution,  and  which  is 
hereinbefore  set  forth). 

"And  Whereas,  The  Congress  of  the  United  States 
did,  in  April,  A.  D.  1869,  pass  an  Act  amendator}'  of 
the  said  Act  of  July  25,  1866,  extending  the  time  in 
which  the  company  designated  might  file  its  said  assent, 
which  Act  was  approved  by  the  President  of  the  United 
States,  April  10,  1869,  and  is  entitled  'An  Act  to  amend 
an  Act  entitled  an  Act  granting  lands  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Cen- 
tral Pacific  Railroad  in  California,  to  Portland,  in  Ore- 
gon, approved  July  25th,  1866'; 

"Therefore,  Resolved,  That  this  company,  the  Ore- 
gon Central  Railroad  Company,  of  Salem,  Oregon,  in- 
corjJorated  at  Salem,  Oregon,  April  22,  1867,  do  hereby 
accept  all  the  provisions,  rights,  privileges  and  franchises 
of  said  Act  of  July  25,  A.  D.  1866,  entitled  'An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Railroad  in 
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California,  to  Portland,  in  Oregon,'  and  of  all  Acts 
amendatory  thereof  and  upon  the  conditions  therein 
specified,  and  do  hereby  give  our  assent  and  the  assent 
of  such  company  thereto,  and  the  Secretary  of  this  com- 
pany is  hereby  instructed  to  prepare  a  true  copy  of  this 
resolution,  certified  to  under  the  seal  of  the  corporation, 
signed  by  himself  as  Secretary,  and  by  the  President 
of  this  company,  and  such  certified  copy  transmit  to  and 
file  the  same  with  and  in  the  office  of  the  Secretary  of 
the  Interior  at  Washington  City,  D.  C." 

On  or  about  the  thirtieth  day  of  June,  A.  D.  1869, 
said  East  Side  Company  filed  in  the  office  of  the  Secre- 
tary of  the  Interior  of  the  United  States  a  certified  copy 
of  said  resolution  last  herein  set  forth. 

On  or  about  the  twenty-ninth  day  of  October,  A.  D. 
1869,  said  East  Side  Company  filed  in  the  office  of  the 
Secretary  of  the  Interior  of  the  United  States  a  map  of 
survey  and  location  of  the  first  sixty  miles  of  its  pro- 
jected line  of  railroad. 

On  the  twenty-fourth  day  of  December,  A.  D.  1869, 
said  East  Side  Company  completed  the  construction  of 
the  first  twenty  miles  of  its  aforesaid  line  of  railroad, 
commencing  at  the  City  of  Portland,  and  on  the  thirty- 
first  day  of  December,  A.  D.  1869,  the  same  was  ex- 
amined and  approved  by  commissioners  appointed 
therefor  pursuant  to  the  provisions  of  section  four  of 
said  Act  of  Congress  approved  July  twenty-fifth,  A.  D. 
1866. 

Said  West  Side  Company  wholly  failed  to  complete 
the  construction  of  any  part  of  its  said  line  of  railroad 
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pursuant  to  the  terms  and  conditions  of  the  aforesaid 
Acts  of  Congress;  and  on  or  about  the  month  of  Janu- 
ary, A.  D.  1870,  said  West  Side  Company  acquiesced 
in  the  aforesaid  substitution  of  said  East  Side  Company 
as  the  recipient  of  the  aforesaid  grants,  privileges  and 
franchises,  and  abandoned  and  waived  all  claim  thereto, 
and  in  lieu  thereof,  applied  for,  obtained  and  accepted 
a  separate  and  similar  grant  of  lands,  franchises  and 
other  benefits,  pertaining  to  its  line  of  railroad  projected 
as  aforesaid,  by  Act  of  Congress  approved  ^l&y  fourth, 
A.  D.  1870,  as  hereinafter  more  particularly  set  forth. 

By  reason  of  the  premises,  no  right,  title  or  interest 
in  or  to  any  of  the  grants,  franchises  or  other  benefits  of 
said  Act  of  Congress  approved  July  twentj^-fifth,  A.  D. 
1866,  was  ever  acquired  by  said  West  Side  Company, 
or  by,  through  or  under  it;  or  by  said  East  Side  Com- 
pany, or  by,  through  or  under  it,  except  by  virtue  of, 
and  expressly  subject  to,  all  of  the  terms  and  conditions 
of  said  Act  of  Congress  approved  April  tenth  A.  D. 
1869. 

In  the  meantime  said  East  Side  Company  had  be- 
come involved  in  litigation  questioning  the  validity  of 
its  incorporation  and  organization  and  its  right  to  use 
said  corporate  name.  Because  of  the  premises,  the  pro- 
moters, officers  and  stockholders  of  said  East  Side  Com- 
pany did,  on  or  about  the  seventeenth  day  of  March,  A. 
D.  1870,  organize  the  defendant  Oregon  and  California 
Railroad  Company  under  the  general  incorporation  law 
of  the  State  of  Oregon.  In  that  behalf  certain  articles 
of  incorporation  were,  on  said  last  mentioned  date,  exe- 
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cuted  in  triplicate  and  filed,  one  in  the  ofice  of  the  Secre- 
tary of  State  of  the  State  of  Oregon,  one  in  the  office 
of  the  County  Clerk  of  the  County  of  Multnomah, 
Oregon,  (being  the  county  in  which  the  principal  office 
of  said  corporation  was  located ) ,  and  one  in  the  office 
of  the  Secretary  of  said  corporation,  at  the  city  of  Port- 
land, in  said  County  of  Multnomah. 

The  principal  object  of  said  corporation,  as  stated 
in  its  aforesaid  articles  of  incorporation,  was  to  become 
the  successor  of  said  East  Side  Company,  and  as  such, 
to  receive  and  exercise  the  grants,  franchises  and  priv- 
ileges of  said  Act  of  Congress  approved  July  twenty- 
fifth,  A.  D.  1866,  and  the  aforesaid  Acts  amendatory 
thereof;  a  copy  of  which  said  articles  of  incorporation 
is  hereto  attached  marked  "Exhibit  A"  and  made  a  part 
of  this  bill. 

Pursuant  to  the  premises,  on  or  about  the  twenty- 
ninth  day  of  March,  A.  D.  1870,  said  East  Side  Com- 
pany did  execute  and  deliver  to  said  defendant  Oregon 
and  California  Railroad  Company  a  certain  instrument 
in  writing,  purporting  to  assign,  transfer  and  convey 
to  said  defendant  Oregon  and  California  Railroad  Com- 
pany all  of  the  property  of  said  East  Side  Company,  in- 
cluding the  right,  title  and  interest  of  said  East  Side 
Company  in  and  to  the  grants,  franchises  and  other 
benefits  of  said  Act  of  Congress  approved  July  twenty- 
fifth,  A.  D.  1866,  and  the  aforesaid  Acts  amendatory 
thereof,  a  copy  of  which  said  instrument  is  hereto  at- 
tached, marked  "Exhibit  B,"  and  made  a  part  of  this 
bill.    Thereafter,  and  during  the  months  of  March  and 
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April,  A.  D.  1870,  said  instrument  last  described  was 
recorded  in  the  office  of  the  County  Recorder  of  the 
several  counties  in  which  was  situated  any  part  of  the 
lands  granted  by  said  Act  of  Congress  approved  Juty 
twenty-fifth,  A.  D.  1866,  and  the  aforesaid  Acts  amen- 
datory thereof. 

The  pm'pose,  intent  and  effect  of  said  last  described 
instrument  was  and  is  not  to  operate  as  a  sale  or  con- 
veyance of  any  of  the  lands  granted  by  the  aforesaid 
Acts  of  Congress,  but  to  constitute  said  defendant  Ore- 
gon and  California  Railroad  Company  the  sucessor  of 
said  East  Side  Compam^,  to  construct,  complete  and 
equip  the  line  of  railroad  aforesaid,  and,  in  aid  thereof, 
to  receive  and  exercise  the  grants,  franchises  and  other 
benefits  in  that  behalf  extended  by  Congress  as  afore- 
said, and  upon  all  of  the  terms  and  conditions  afore- 
said, and  not  otherwise. 

On  said  twenty-ninth  day  of  JNIarch,  A.  D.  1870, 
said  East  Side  Company,  by  action  of  its  Board  of  Di- 
rectors and  its  stockholders,  became  and  was  dissolved 
and  since  said  last  mentioned  date,  no  corporate  powers 
or  franchises  have  ever  been  exercised  by,  or  in  the 
name  of,  said  East  Side  Company. 

On  the  fourth  day  of  April,  A.  D.  1870,  the  de- 
fendant Oregon  and  California  Railroad  Company, 
through  its  Board  of  Directors,  adopted  a  resolution  in 
terms  as  follows: 

Whereas,  This  company  has  purchased  and  taken 
an  assignment  from  the  Oregon  Central  Railroad  Com- 
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pany,  of  Salem,  Oregon,  incorporated  April  22,  1867, 
of  all  the  railroad  franchises  and  other  property  of  such 
corporation,  including  all  the  right,  title,  interest  and 
claim,  both  legal  and  equitable,  absolute  and  contingent, 
of  such  corporation,  of,  in  and  to  the  lands  and  all 
other  benefits  granted  to  the  Oregon  Company  by  an 
Act  of  Congress  entitled  'An  Act  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Cen- 
tral Pacific  Railroad  in  California,  to  Portland,  in  Ore- 
gon,' approvel  July  25,  1866,  and  amendments  thereto, 
therefore. 

Resolved,  That  this  company  do  accept  the  grant 
conferred  by  such  Act  of  Congress,  and  all  the  benefits 
and  emoluments  therein  or  thereof  granted,  and  upon 
the  terms  and  conditions  therein  specified,  and 

Resolved,  That  the  President  and  Secretary  of  this 
company  be  and  they  are  hereby  authorized  and  di- 
rected to  file  the  assent  of  this  company  to  such  Act 
of  Congress  and  amendments  thereto,  as  aforesaid,  in 
the  office  of  the  Secretary  of  the  Interior,  which  shall 
be  done  by  filing  a  copy  of  these  resolutions  in  such 
office,  certified  to  under  seal  of  this  company,  and  signed 
by  the  President  and  Secretary  respectively. 

Resolved  Further,  That  a  copy  of  the  deed  of  as- 
signment from  said  Oregon  Central  Railroad  Company, 
certified  to  by  the  President  and  Secretary  under  the 
seal  of  this  company,  be  also  filed  in  such  office  of  the 
Secretary  of  the  Interior,  and  accompanying  these  reso- 
lutions." 

On  or  about  the  twenty-eighth  day  of  April,  A.  D. 
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1870,  the  defendant  Oregon  and  California  Railroad 
Comjyany  filed  in  the  office  of  the  Secretary  of  the  In- 
terior of  the  United  States  an  authenticated  copy  of 
said  last  described  resolution,  and  a  certified  copy  of 
said  instrument  dated  March  twenty-ninth,  A.  D.  1870; 
and  at  all  times  thereafter  said  defendant  Oregon  and 
California  Railroad  Company  has  assumed  and  still  as- 
sumes, to  be  the  successor  of  said  East  Side  Company 
and  of  all  of  its  rights  under  said  Acts  of  Congress,  as 

aforesaid. 

IV. 

Having  abandoned  and  waived  all  claim  to  the 
grants,  franchises  and  other  benefits  of  said  Act  of  Con- 
gress approved  July  twenty-fifth,  A.  D.  1866,  as  here- 
inbefore set  forth,  said  West  Side  Company  did  im- 
portune the  Congress  of  the  United  States  to  extend 
to  it,  in  lieu  thereof,  a  similar  grant  of  lands,  franchises 
and  other  benefits  pertaining  to  its  aforesaid  projected 
line  of  railroad,  known  as  the  "West  Side  Line;"  and 
thereafter,  by  an  Act  entitled,  "An  Act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  Portland  to  Astoria  and  INIcISIinnville,  in  the  State 
of  Oregon,"  approved  May  fourth,  A.  D.  1870,  Con- 
gress in  that  behalf  provided  as  follows: 

''Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled.  That  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  Port- 
land to  Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  river,  near  McMinn- 
ville,  in  the  State  of  Oregon,  there  is  hereby  granted 
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to  the  Oregon  Central  Railroad  Company,  now  engaged 
in  constructing  the  said  road,  and  to  their  successors 
and  assigns,  the  right  of  way  through  the  public  lands 
of  the  width  of  one  hundred  feet  on  each  side  of  said 
road,  and  the  right  to  take  from  the  adjacent  public 
lands  materials  for  constructing  said  road,  and  also 
the  necesary  lands  for  depots,  stations,  side  tracks,  and 
other  needful  uses  in  operating  the  road,  not  exceeding 
forty  acres  at  any  one  place;  and  also,  each  alternate 
section  of  the  public  lands,  not  mineral,  excepting  coal  or 
iron  lands,  designated  by  odd  numbers  nearest  to  said 
road,  to  the  amount  of  ten  such  alternate  sections  per 
mile,  on  each  side  thereof,  not  otherwise  disposed  of  or 
reserved  or  held  by  valid  pre-emption  or  homestead  right 
at  the  time  of  the  passage  of  this  Act.  And  in  case  the 
quantity  of  ten  full  sections  per  mile  cannot  be  found 
on  each  side  of  said  road,  within  the  said  limits  of  twenty 
miles,  other  lands  designated  as  aforesaid  shall  be  se- 
lected under  the  direction  of  the  Secretary  of  the  Interior 
on  either  side  of  any  part  of  said  road  nearest  to  and 
not  more  than  twenty-five  miles  from  the  track  of  said 
road  to  make  up  such  deficiency. 

Sec.  2.  And  be  it  further  enacted.  That  the  Com- 
missioner of  the  General  Land  Office  shall  cause  the 
lands  along  the  line  of  said  railroad  to  be  surveyed  with 
all  convenient  speed.  And  wherever  and  as  often  as 
the  said  company  shall  file  with  the  Secretarj^  of  the 
Interior  maps  of  the  survey  and  location  of  twenty  or 
more  miles  of  said  road,  the  said  Secretary  shall  cause 
the  said  granted  lands  adjacent  to  and  coterminous  with 
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such  located  sections  of  road  to  be  segregated  from  the 
public  lands ;  and  thereafter  the  remaining  public  lands 
subject  to  sale  within  the  limits  of  the  said  grant,  shall 
be  disposed  of  only  to  actual  settlers  at  double  the  mini- 
mum price  for  such  lands:  And  provided,  also.  That 
settlers  under  the  provisions  of  the  homestead  Act  who 
comply  with  the  terms  and  requirements  of  said  Act, 
shall  be  entitled,  within  the  said  hmits  of  twenty  miles, 
to  patents  for  an  amount  not  exceeding  eighty  acres  each 
of  the  said  ungranted  lands,  anything  in  this  Act  to  the 
contrary  notwithstanding. 

Sec.  3.  And  he  it  further  enacted.  That  whenever 
and  as  often  as  the  said  company  shall  complete  and 
equip  twenty  or  more  consecutive  miles  of  the  said  rail- 
road and  telegraph,  the  Secretary  of  the  Interior  shall 
cause  the  same  to  be  examined,  at  the  expense  of  the 
company,  by  three  commissioners  appointed  by  him ;  and 
if  they  shall  report  that  such  completed  section  is  a  first- 
class  railroad  and  telegraph,  properly  equipped  and 
ready  for  use,  he  shall  cause  patents  to  be  issued  to  the 
compan}^  for  so  much  of  the  said  granted  lands  as  shall 
be  adjacent  to  and  coterminous  with  tlie  said  completed 
sections. 

Sec.  4.  And  he  it  further  enacted.  That  the  said 
alternate  sections  of  land  granted  by  this  Act,  excepting 
only  such  as  are  necessary  for  tlie  companj^  to  reserve 
for  depots,  stations,  side  tracks,  wood  yards,  standing 
ground,  and  other  needful  uses  in  operating  the  road, 
shall  be  sold  by  the  company  only  to  actual  settlers,  in 
quantities  not  exceeding  one  lumdred  and  sixty  acres 
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or  a  quarter  section  to  any  one  settler,  and  at  prices  not 
exceeding  Two  Dollars  and  Fifty  Cents  per  acre. 

Sec.  5.  And  he  it  further  enacted,  That  the  said 
company  shall,  by  mortgage  or  deed  of  trust  to  two 
or  more  trustees,  appropriate  and  set  apart  all  the  net 
proceeds  of  the  sales  of  the  said  granted  lands,  as  a  sink- 
ing fund,  to  be  kept  invested  in  the  bonds  of  the  United 
States,  or  other  safe  and  more  productive  securities, 
for  the  purchase  from  time  to  time,  and  the  redemption 
at  maturity,  of  the  first  mortgage  construction  bonds 
of  the  company,  on  the  road  depots,  stations,  side  tracks, 
and  wood  yards,  not  exceeding  Thirty  Thousand  Dollars 
per  m.ile  of  road,  payable  in  gold  coin  not  longer  than 
thirty  years  from  date,  with  interest  payable  semi-an- 
nually in  coin  not  exceeding  the  rate  of  seven  per  centum 
per  annum;  and  no  part  of  the  p^rincipal  or  interest  of 
the  said  fund  shall  be  applied  to  any  other  use  until  all 
the  said  bonds  shall  have  been  purchased  or  redeemed 
and  cancelled ;  and  each  of  the  said  first  mortgage  bonds 
shall  bear  the  certificate  of  the  trustees,  setting  forth 
the  manner  in  which  the  same  is  secured  and  its  pay- 
ment provided  for.  And  the  District  Court  of  the  United 
States,  concurrently  with  the  State  Courts,  shall  have 
original  jurisdiction,  subject  to  appeal  and  writ  of 
error,  to  enforce  the  provisions  of  this  section. 

Sec.  6.  And  he  it  further  enacted.  That  the  saic! 
company  shall  file  with  the  Secretary  of  the  Interior 
its  assent  to  this  Act  within  one  year  from  the  time  of 
its  passage;  and  the  foregoing  grant  is  upon  condition 
that  said  company  shall  complete  a  section  of  twenty  or 
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more  miles  of  said  railroad  and  telegraph  within  two 
years,  and  the  entire  railroad  and  telegraph  within  six 
years,  from  the  same  date." 

By  said  words  "Oregon  Central  Railroad  Com- 
pany," in  said  last  mentioned  Act  of  Congress,  the  Con- 
gress of  the  United  States  intended  to,  and  did,  refer 
to  said  West  Side  Company.  The  line  of  railroad  pre- 
scribed in  said  last  mentioned  Act,  extending  from  the 
city  of  Portland  to  McMinnville,  by  way  of  Forest 
Grove,  is  the  identical  line  of  railroad  theretofore  pro- 
jected by  said  West  Side  Company,  as  aforesaid. 

On  or  about  the  second  day  of  July,  A.  D.  1870,  said 
West  Side  Company,  through  its  Board  of  Directors, 
adopted  a  resolution  in  terms  assenting  to,  and  accept- 
ing, all  of  the  aforesaid  provisions  of  said  last  mentioned 
Act  of  Congress,  and  on  or  about  the  twentieth  day  of 
July,  A.  D.  1870,  an  authenticated  copy  of  said  last 
described  resolution  was,  by  said  West  Side  Company, 
filed  in  the  office  of  the  Secretary  of  the  Interior  of  the 
United  States. 

On  or  about  tlie  fifteenth  day  of  August,  A.  D. 
1870,  all  of  the  so-called  capital  stock  of  said  West 
Side  Company  was  acquired  by  the  then  owners  of  the 
so-called  capital  stock  of  said  defendant  Oregon  and 
California  Railroad  Companif,  and  thereafter  all  of  the 
so-called  capital  stock  of  both  of  said  companies  was 
held  b}"  a  single  interest,  and  the  affairs  of  said  two 
companies  were  conducted  virtually  as  a  single  enter- 
prise until  the  dissolution  of  said  West  Side  Company, 
as  hereinafter  stated. 
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V. 

All  of  the  original  capital  stock  of  the  defendant 
Oregon  and  California  Railroad  Company,  and  sub- 
stantially all  of  the  capital  stock  of  said  West  Side  Com- 
pany, was  issued  without  consideration,  and,  bj''  reason 
of  the  premises,  neither  of  said  companies  had  any  or- 
iginal capital  or  other  funds  for  construction  or  other 
purjioses,  except  such  as  was  borrowed  therefor. 

By  the  issuance  and  negotiation  or  pledge  of  mort- 
gage bonds  and  otherwise,  approximately  Eight  Million 
Dollars  was,  during  the  year  1870,  procured  by  said 
defendant  Oregon  and  California  Railroad  Company, 
and  approximately  One  JNIillion  Dollars  was,  during  the 
year  1871,  procured  by  said  West  Side  Company;  and, 
with  the  funds  thus  provided,  the  work  of  constructing 
the  aforesaid  lines  of  railroad  respectively,  was  prose- 
cuted until  on  or  about  the  month  of  January,  A.  D. 
1873.  During  said  period  of  construction,  said  East 
Side  Line  was  constructed  and  extended  from  said  city 
of  Portland  to  a  point  near  Roseburg,  a  distance  of  ap- 
proximately one  hundred  and  ninety-seven  (197)  miles, 
(including  said  first  section  of  twenty  miles  theretofore 
constructed),  and  said  West  Side  Line  was  constructed 
and  completed  from  said  city  of  Portland  to  said  INIc- 
JNIinnville,  by  way  of  said  Forest  Grove,  a  distance  of 
approximately  forty-seven  (47)  miles. 

On  or  about  the  said  month  of  January,  A.  D.  1873, 
said  funds  became  exhausted  and  both  of  said  companies 
became  bankrupt  and  insolvent,  and  because  thereof,  the 
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construction  of  both  of  said  lines  of  railroad  was  aban- 
doned; and,  as  to  said  East  Side  Line,  was  not  resumed 
until  the  month  of  June,  A.  D.  1881,  as  hereinafter  set 
forth;  and,  as  to  said  West  Side  Line,  was  never  re- 
sumed. 

Because  of  the  premises,  on  or  about  the  twenty- 
fourth  day  of  July,  A.  D.  1874,  the  direction  and  con- 
trol of  the  financial  affairs  of  said  two  companies  were 
assumed  and  thereafter  exercised  hy  the  then  creditors 
thereof,  organized  under  the  name  "Bondholders  Com- 
mittee." On  or  about  the  twenty-ninth  day  of  Febru- 
ary, A.  D.  1876,  all  of  the  so-called  capital  stock  of  both 
of  said  companies  was,  for  virtually  a  nominal  considera- 
tion, acquired  by  said  Bondholders  Committee,  and 
thereafter  all  of  the  affairs  of  said  two  companies  were 
conducted  by,  and  under  the  direction  and  control  of, 
said  Bondholders  Committee. 

On  or  about  the  sixth  day  October,  A.  D.  1880,  for 
the  purpose  of  merging  said  West  Side  Company  into 
said  defendant  Oregon  and  California  Railroad  Com- 
pany, and  under  the  direction  and  influence  of  said 
Bondholders  Committee,  said  West  Side  ComjDany  did 
execute  and  deliver  to  said  defendant  Oregon  and  Cali- 
fornia Railroad  Company  a  certain  instrument,  in  writ- 
ing, purjiorting  to  assign,  transfer  and  convey  to  said 
defendant  Oregon  and  California  Railroad  Company 
all  of  the  property  of  said  West  Side  Companj^  includ- 
ing the  right,  title  and  interest  of  said  West  Side  Com- 
pany in  and  to  the  grants,  franchises  and  other  benefits 
of  said  Act  of  Congress  approved  May  fourth,  A.  D. 
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1870;  a  copj?-  of  which  said  instrument  is  hereto  attached 
marked  "Exhibit  C"  and  made  a  part  of  this  bill. 

The  purpose,  intent  and  effect  of  said  last  described 
instrument  was  and  is  not  to  operate  as  a  sale  or  con- 
veyance of  any  of  the  lands  granted  by  said  Act  of  Con- 
gress approved  May  fourth,  A.  D.  1870,  but  to  consti- 
tute said  defendant  Oregon  and  California  Bailroad 
Company  the  successor  of  said  West  Side  Company  to 
construct,  complete  and  equip  the  line  of  railroad  afore- 
said, and  particularly  that  part  thereof  extending  from 
Forest  Grove  to  Astoria,  and,  in  aid  thereof,  to  receive 
and  exercise  the  grants,  franchises  and  other  benefits  in 
that  behalf  extended  by  Congress  as  aforesaid,  and  upon 
all  of  the  terms  and  conditions  aforesaid,  and  not  other- 
wise. 

On  or  about  said  sixth  day  of  ^October  A.  D.  1880, 
said  West  Side  Company,  by  action  of  its  Board  of  Di- 
rectors and  its  stockholders,  became  and  was  dissolved; 
and  at  all  times  thereafter  said  defendant  Oregon  and 
California  Railroad  Cornyany,  has  assumed,  and  still 
assumes,  to  be  the  successor  of  said  West  Side  Company, 
as  aforesaid. 

Substantially  all  transactions  subsequent  to  said  last 
mentioned  date  relate  to  and  affect  both  of  the  aforesaid 
grants  of  land.  Hereafter  in  this  bill  of  complaint,  for 
convenience,  said  grant  of  land  created  by  said  Act  of 
Congress  approved  July  twenty-fifth,  A.  D.  1866,  and 
the  aforesaid  Acts  amendatory  thereof,  will  be  described 
by  the  words  "East  Side  Grant;"  said  grant  of  land 
created  by  said  Act  of  Congress  approved  INIa)^  fourth, 
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A.  D.  1870,  will  be  described  by  the  words  "West  Side 
Grant;"  and  both  of  said  grants  will  be  described  by 
the  words  "said  land  grants." 

VI. 

On  or  about  the  seventh  day  of  ISIay,  A.  D.  1881,  the 
financial  affairs  of  the  defendant  Oregon  and  California 
Railroad  Company  were  adjusted  in  manner  following: 
All  of  its  former  capital  stock  was,  by  action  of  its  Board 
of  Directors  and  its  stockholders,  canceled,  for  the  rea- 
sons hereinbefore  set  forth;  the  amount  of  its  capital 
stock  was  then  established,  and  at  all  times  since  has 
remained,  and  still  is,  in  the  total  sum  of  Nineteen  Mil- 
Hon  Dollars  ($19,000,000),  composed  of  Twelve  Mil- 
lion Dollars  so-called  preferred  stock  and  Seven  Million 
Dollars  so-called  conmion  stock;  and  in  payment  of  its 
then  existing  indebtedness,  with  accrued  interest  there- 
on, all  of  said  new  capital  stock  was  then  issued,  and  ever 
since  has  been,  and  still  is,  outstanding.  By  the  issuance 
of  said  new  capital  stock,  and  by  the  use  of  a  part  of  the 
proceeds  of  a  new  bond  issue  hereinafter  referred  to  all 
of  its  then  existing  indebtedness  was  fully  paid  and  dis- 
charged, and  the  several  mortgages  and  other  instru- 
ments purporting  to  secm-e  the  same,  were  canceled  and 
satisfied. 

On  or  about  the  second  day  of  June,  A.  D.  1881,  the 
defendant  Oregon  and  California  Railroad  Company 
executed  and  delivered  to  Henry  Villard,  Robert  Davie 
Peebles  and  Charles  Edward  Bretherton,  as  Trustees 
for  the  owners  and  holders  of  said  preferred  stock  so- 
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called,  a  certain  instrument,  in  writing,  purporting  to 
convey  to  said  Trustees  all  of  the  lands  of  both  of  said 
land  grants,  in  trust  to  secure  to  the  owners  of  said  pre- 
ferred stock  so-called,  some  pretended  right  or  interest 
in  or  to  said  lands,  and  for  certain  other  purposes,  as 
more  particularly  appears  in  said  instrument,  a  copy  of 
which  is  hereto  attached,  marked  "Exhibit  D"  and  made 
a  part  of  this  bill. 

Said  deed  of  trust  last  described  purports  to  convey, 
and  purports  to  authorize  said  Trustees  and  their  suc- 
cessors to  sell  and  convey,  said  lands  to  persons  other 
than  actual  settlers,  and  in  quantities  greater  than  one- 
quarter  section  to  one  purchaser,  and  for  a  price  exceed- 
ing Two  Dollars  and  Fifty  Cents  per  acre,  and  for 
purposes  other  than  those  prescribed  in  and  by  said  land 
grants  respectively;  and  because  thereof,  and  otherwise, 
said  deed  of  trust  was  and  is  in  violation  and  breach  of 
the  aforesaid  terms,  conditions  and  provisions  of  each 
of  said  land  grants  respectively. 

On  or  about  the  twenty-eighth  day  of  June,  A.  D. 
1881,  said  deed  of  trust  was  recorded  in  the  office  of  the 
County  Recorder  of  Multnomah  County,  in  the  State 
of  Oregon,  in  Book  27  of  Mortgages,  at  page  179 ;  and 
thereafter,  and  at  about  the  same  time,  was  recorded  in 
the  office  of  the  County  Recorder  of  the  several  coun- 
ties in  which  was  situated  any  part  of  the  lands  granted 
by  either  of  said  land  grants. 

Thereafter  such  proceedings  were  had  and  action 
taken  under  the  terms  of  said  deed  of  trust,  and  by  and 
with  the  consent  and  co-operation    of    the    defendant 
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Oregon  and  California  Railroad  Company,  that  the 
defendant  Steplieji  T.  Gage  became,  and  he  now  is,  the 
sole  surviving  Trustee  thereunder;  and  said  defendant 
Stephen  T.  Gage,  individually^  and  as  Trustee  as  afore- 
said, and  the  defendant  Southern  Pacific  Company  as 
the  present  owner  of  all  of  said  preferred  stock  so-called, 
claim  and  assert  some  right,  title,  interest  or  lien  in,  to 
or  upon  said  lands  or  some  part  thereof,  under  and  by 
virtue  of  said  deed  of  trust ;  but  because  of  the  premises, 
neither  of  said  defendants  has  any  right,  title,  interest 
or  lien  in,  to  or  upon  any  part  of  said  lands. 

By  the  issuance  and  negotiation  of  two  separate 
issues  of  its  corjiorate  bonds,  bearing  date  June  first, 
A.  D.  1881,  and  May  twenty-sixth,  A.  D.  1883,  respect- 
ively (known  and  described  as  "First  Mortgage  Bonds" 
and  "Second  Mortgage  Bonds"  ji'espectively),  the 
defendant  Oregon  and  California  Railroad  Company 
did  provide  further  construction  funds  aggregating 
approximatel)^  Five  Million  Dollars,  and  on  or  about 
the  month  of  June,  A.  D.  1881,  the  work  of  constructing 
said  East  Side  Line  was  resumed,  and  thereafter  was  con- 
tinued until  on  or  about  the  month  of  January,  A.  D. 
1884.  During  said  last  mentioned  period  of  construc- 
tion, said  East  Side  Line  was  constructed  and  extended 
from  said  Roseburg  to  a  point  about  one  and  one-quarter 
miles  southerly  from  Ashland,  in  the  State  of  Oregon, 
a  total  distance  of  approximately  one  hundred  and  forty- 
five  (145)   miles. 

On  or  about  the  said  month  of  January,  A.  D.  1884, 
said  last  mentioned  construction  funds  became  exhausted, 
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the  defendant  Oregon  and  California  Railroad  Com- 
pany again  became  bankrupt  and  insolvent,  and  the 
work  of  construction  was  again  abandoned,  and  was 
not  resumed  until  the  month  of  April,  A.  D.  1887,  as 
hereinafter  set  forth. 

On  or  about  the  nineteenth  day  of  January,  A.  D. 
1885,  said  First  and  Second  Mortgage  Bonds  being  still 
outstanding,  in  a  suit  then  instituted  and  pending  in  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Oregon,  wherein  certain  of  the  holders  of  said  First 
Mortgage  Bonds  were  plaintiffs,  and  said  defendant 
Oregon  and  California  Railroad  Company  and  others 
were  defendants,  the  railroad  lines  and  other  property 
of  said  defendant  Oregon  and  California  Railroad  Com- 
pany were  placed  in  the  hands  of  a  Receiver  then  and 
there  appointed  therefor  by  said  Court. 

On  or  about  the  twelfth  day  of  May,  A.  D.  1887, 
and  during  the  pendency  of  said  receivership,  the  defend- 
ant Southern  Pacific  Comjmny  acquired,  and  thereafter 
exercised  ownership  and  control  of  said  defendant 
Oregon  and  California  Railroad  Company,  as  herein- 
after more  specifically  set  forth ;  and,  subsequently,  under 
the  direction  and  influence  of  said  defendant  Southern 
Pacific  Company,  certain  breaches  and  violations  of  the 
terms  and  conditions  of  said  land  grants  respectively 
hereinafter  complained  of  were  conmiitted. 

And  to  the  end  that  Your  Honors  may  be  further 
advised  in  the  premises,  and  particularly  concerning  the 
nature  and  purpose  of  the  several  negotiations  and  trans- 
actions pertaining  to,  and  resulting  in,  the  absorption 
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of  the  defendant  Oregon  and  California  Railroad  Com- 
pany by  the  defendant  Southern  Pacific  Company  (in 
paragraph  VII  hereof,  set  forth),  your  Orator  says, 
that  on  and  prior  to  said  twelfth  day  of  May,  A.  D.  1887, 
the  general  status  of  said  land  grants  was  as  follows, 
to  wit: 

Under  said  East  Side  grant,  during  the  years  1871  to 
1877  inclusive,  patents  for  approximately  323,000  acres 
of  land  (being  lands  contiguous  to  the  first  12.5  miles 
of  said  East  Side  Line),  were  applied  for  by,  and  issued 
to,  the  defendant  Oregon  and  California  Railroad  Com- 
pany as  the  successor  of  said  East  Side  Company;  except 
as  aforesaid,  no  patents  under  said  East  Side  grant 
were  issued  until  the  year  1893. 

Under  said  West  Side  grant,  no  patents  were  ever 
issued  prior  to  the  year  1895. 

The  total  length  of  said  East  Side  Line  is  approx- 
imately 367  miles;  with  the  exception  of  the  northerly 
197  miles  thereof,  no  part  of  said  East  Side  Line  was 
constructed  within  the  tunes  prescribed  bj^  the  terms 
of  said  East  Side  grant;  and  on  said  twelfth  day  of 
May,  A.  D.  1887,  the  southerly  portion  thereof,  extend- 
ing from  Ashland  to  the  southern  boundary  line  of  the 
State  of  Oregon,  still  remained  unconstructed.  Of  the 
West  Side  Line,  that  part  thereof  extending  from  For- 
est Grove  to  Astoria,  was  never  constructed,  and  because 
of  the  premises,  the  aforesaid  granted  lands  contiguous 
to  said  unconstructed  portion,  were,  by  Act  of  Congress 
approved  January  thirty-first,  A.  D.  1885,  entitled,  "An 
iVct  to  declare  forfeiture  of  certahi  lands  granted  to  aid 
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in  the  construction  of  a  railroad  in  Oregon,"  forfeited 
to,  and  the  ownership  thereof  resumed  by,  the  United 
States  of  America. 

Of  the  aforesaid  granted  lands,  approximately  250,- 
000  acres  had  been  sold  prior  to  said  twelfth  day  of  May, 
A.  D.  1887;  and  your  Orator  is  informed  and  believes, 
and  therefore  states,  that  nearly  all  of  the  lands  so  dis- 
posed of  were  sold  to  actual  settlers,  and  in  small  quan- 
tities, although  in  many  instances  in  quantities  and  for 
prices  slightly  in  excess  of  the  aforesaid  limitations  pre- 
scribed by  said  land  grants  respectively. 

VII. 

On  or  about  the  month  of  January,  A.  D.  1885,  a 
certain  railroad  syndicate  known  as  the  "Southern 
Pacific  System,"  controlling  substantially  all  railroad 
lines  in  the  southwestern  part  of  the  United  States,  and 
particularly  on  the  Pacific  Coast  south  of  the  State  of 
Oregon,  including  the  Central  Pacific  Railroad  Com- 
pam^  ( which  had  theretofore  become  the  successor  to  the 
grants,  franchises  and  other  benefits  in  the  State  of  Cali- 
fornia^ under  said  Act  of  Congress  approved  July 
twenty-fifth,  A.  D.  1866),  organized,  under  the  general 
incorporation  law  of  the  State  of  Kentucky,  the  defend- 
ant Southern  Pacific  Company,  as  a  general  holding 
company  for  said  syndicate ;  and,  on  or  about  the  month 
of  March,  A.  D.  1885,  said  defendant  Southern  Pacific 
Company  acquired,  and  ever  since  has  exercised,  a  con- 
trolling interest  in  each  of  the  corjjorations  constituting 
said  Southern  Pacific  System;  and,  at  about  the  same 
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time,  became,  and  ever  since  has  been,  the  lessee  of  each 
of  said  corporations,  wherebj'-  it  came  into  possession 
of,  and  at  all  times  thereafter  has  operated,  all  of  said 
railroad  lines. 

Several  of  the  constituent  companies  of  said  Southern 
Pacific  System  held  lands  granted  bj^  the  United  States 
in  aid  of  the  construction  of  their  respective  lines  of 
railroad,  aggregating  many  millions  of  acres.  Shortly 
after  its  organization,  the  defendant  Southern  Pacific 
Company  established  a  general  land  department,  with 
offices  at  the  city  of  San  Francisco,  in  the  State  of  Cali- 
fornia, under  the  charge  of  a  certain  officer  known  as  its 
land  agent,  and  thereupon  assumed,  and  thereafter  exer- 
cised, through  its  said  land  agent,  control  over  the 
handling  and  disposing  of  all  of  the  lands  of  its  con- 
stituent companies. 

Shortly  after  the  affairs  of  said  defendant  Oregon 
and  California  Railroad  ComjMny  were  placed  in  the 
hands  of  a  Receiver,  as  hereinbefore  set  forth,  said 
defendant  Southern  Pacific  Company,  designing  to 
extend  its  aforesaid  railroad  system  and  its  aforesaid 
land  holdings  by  acquiring  ownership  and  control  of  the 
defendant  Oregon  and  California  Railroad  Company,  in 
that  behalf  entered  into  negotiations  with  said  defendant 
Oregon  and  California  Railroad  Company  and  the  bond- 
holders and  stockholders  thereof  and  certain  other  par- 
ties hereinafter  named;  and,  for  the  purpose  thereof, 
the  stockholders  of  said  defendant  Oregon  and  Cali- 
fornia Railroad  Company  became  and  were  organized 
under  the  name  "Stockholders    Committee,"  certain  of 
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the  owners  of  the  aforesaid  mortgage  bonds  became  and 
were  organized  under  the  name  "Frankfort  Bondhold- 
ers Committee,"  and  certain  other  of  the  owners  of  said 
bonds  became  and  were  organized  under  the  name  "Lon- 
don Bondholders  Committee,"  said  Bondholders  Com- 
mittees representing  the  owners  of  substantially  all  of 
the  aforesaid  First  and  Second  Mortgage  Bonds  of  said 
company. 

On  or  about  the  twenty-eighth  day  of  March,  A.  D. 
1887,  a  certain  contract  in  writing  w^as  entered  into  by 
and  between  said  defendant  Southern  Pacific  Company j, 
said  defendant  Oregon  and  California  Railroad  Com- 
pany, the  defendant  Union  Trust  Company,  said  Stock- 
holders Committee,  said  London  Bondholders  Commit- 
tee, said  Frankfort  Bondholders  Committee,  and  the 
Pacific  Improvement  Company  (a  corporation  organ- 
ized as  hereinafter  set  forth),  a  copy  of  all  of  the  terms 
of  which  contract  is  hereto  attached  marked  "Exhibit 
E"  and  made  a  part  of  this  bill. 

By  virtue  of  said  last  described  contract,  all  of  the 
corporate  securities  of  the  defendant  Oregon  and  Cali- 
fornia Railroad  Company  were  acquired  by  the  defend- 
ant Southern  Pacific  Company,  as  hereinafter  set  forth; 
and  the  general  purpose  and  effect  of  said  contract  were 
such  that  said  defendant  Oregon  and  California  Rail- 
road Company  (together  with  its  said  lines  of  railroad), 
was  absorbed  by,  and  merged  into,  said  Southern  Pacific 
System,  and  the  independent  corporate  existence  thereof 
virtually  ceased.  But  it  manifestly  appears  from  the 
subsequent  conduct  of  said  defendant  SoutJtern  Pacific 
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Company,  and  your  Orator  charges  and  states,  that  at 
the  time  of  the  negotiation  and  execution  of  said  last 
described  contract,  it  was  the  purpose  and  design  of 
said  defendant  Southern  Pacific  Company  to  secure  con- 
trol of  the  aforesaid  land  grants,  and  to  divert  the  same 
from  the  aforesaid  lawful  uses  and  purposes  thereof,  to 
the  exclusive  use,  benefit  and  enrichment  of  said  defend- 
ant Southern  Pacific  Company;  and  to  that  end,  said 
last  described  contract  was,  by  the  parties  thereto,  so 
conditioned,  and  the  conditions,  options  and  provisions 
thereof  were  so  exercised  and  performed,  that  said 
defendant  Southern  Pacific  Company  did  thereafter 
maintain  said  defendant  Oregon  and  California  Rail- 
road Company  a  corporation  in  name  and  form  only,  as 
a  mere  instrumentality  and  device,  to  accomplish,  and 
at  the  same  time  to  conceal  its  aforesaid  purpose  and 
design,  and  in  that  behalf  to  obtain  and  dispose  of  said 
lands  in  the  name  of,  and  under  the  guise  and  pretense 
of  the  administration  and  exercise  of  the  aforesaid  land 
grants  by,  the  defendant  Oregon  and  California  Rail- 
road Company,  and  to  that  end,  certain  proceedings 
were  had  and  transactions  entered  into,  including  that 
certain  contract  of  lease  and  that  certain  mortgage  deed 
hereinafter  set  forth. 

Pursuant  to  the  terms  of  said  contract  of  March 
twenty-eighth,  A.  D.  1887,  on  or  about  the  twelfth  da}^ 
of  ]May,  A.  D.  1887,  all  of  the  capital  stock  and  all  of 
said  Second  Mortgage  Bonds  of  said  defendant  Oregon 
and  California  Railroad  Company  were  transferred, 
assigned  and  delivered    to    said    Pacific    Improvement 
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Company;  and  all  of  said  First  Mortgage  Bonds  were 
transferred,  assigned  and  delivered  to  the  defendant 
Southern  Pacific  Company. 

During  all  the  times  mentioned  in  this  bill  as  to  it, 
said  Pacific  Improvement  Company  was  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
California,  and  wholly  owned,  controlled  and  directed 
by  the  owners  of  a  majority  of  the  capital  stock  of  the 
defendant  Southern  Pacific  Company.  The  defendant 
Southern  Pacific  Company  was  the  actual  purchaser  of 
said  capital  stock  and  said  Second  Mortgage  Bonds, 
and  paid  all  the  purchase  price  therefor,  and  said  Pacific 
Improvement  Company  never  had  any  beneficial  inter- 
est therein ;  but,  under  the  direction  and  influence  of  said 
defendant  Southern  Pacific  Company,  said  Pacific 
Improvement  Company  was  made  a  nominal  party  to 
said  contract  of  March  twenty-eighth,  A.  D.  1887,  for 
the  purpose  of  concealing  the  true  facts  in  the  premises. 

Said  Pacific  Improvement  Company  held  said  cap- 
ital stock  of  the  defendant  Oregon  and  California  Rail- 
road Company  for  the  use  and  benefit  of  the  defendant 
Southern  Pacific  Company,  until  on  or  about  the  ninth 
day  of  April,  A.  D.  1901,  and  on  or  about  said  last 
mentioned  date,  all  of  said  capital  stock  was  transferred 
to  the  defendant  Southern  Pacific  Company,  which,  at 
all  times  thereafter,  has  been,  and  still  is,  the  owner 
and  holder  thereof.  At  all  times  since  said  twelfth  day 
of  May,  A.  D.  1887,  the  defendant  Southern  Pacific 
Company  has  controlled  and  directed  the  election  of 
directors  and  officers  of  said  defendant  Oregon  and  Cali- 
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fornia  Railroad  Company,  and  has  directed  and  con- 
trolled the  management  and  conduct  and  all  of  the  cor- 
porate acts  of  said  defendant  Oregon  and  California 
Railroad  Company,  including  all  transactions  and  pro- 
ceedings in  this  bill  set  forth. 

Pursuant  to  the  terms  of  said  contract  of  JNIarch 
twent3'^-eighth,  A.  D.  1887,  on  or  about  the  third  day  of 
January,  A.  D.  1888,  the  defendant  Southern  Pacific 
Company  and  the  defendant  Oregon  and  California 
Railroad  Company  entered  into  a  certain  contract  of 
lease  in  writing,  bearing  date  the  first  day  of  July,  A.  D. 
1887,  whereb)^  all  of  the  railroad  and  telegraph  lines 
and  other  proj^erty  of  the  defendant  Oregon  and  Cali- 
fornia Railroad  Company  were  leased  to  the  defendant 
Southern  Pacific  Company  for  the  term  of  forty  years, 
upon  certain  terms  and  conditions,  all  of  which  more 
specifically  appear  in  said  instrument,  a  copj^  of  all  of 
the  terms  of  which  is  hereto  attached,  marked  "Exhibit 
F,"  and  made  a  part  of  this  bill;  which  said  contract  of 
lease  remained  in  full  force  and  effect  until  on  or  about 
the  first  day  of  August,  A.  D.  1893,  upon  which  last 
named  date  the  defendant  Southern  Pacific  Company 
and  the  defendant  Oregon  and  California  Railroad  Com- 
pany entered  into  a  further  contract  of  lease  in  writing, 
bearing  date  the  first  day  of  August,  A.  D.  1893,  where- 
by all  of  the  railroad  and  telegraph  lines  and  other  i)rop- 
erty  of  the  defendant  Oregon  and  California  Railroad 
Company  were  leased  to  the  defendant  Southern  Pacific 
Company  for  the  term  of  thirty-four  years,  upon  certain 
terms  and   conditions,  all  of  whicli    more    specifically 
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appear  in  said  instrument,  a  copy  of  all  of  the  terms  of 
which  is  hereto  attached,  marked  "Exhibit  G,"  and  made 
a  part  of  this  bill;  which  said  last  described  contract  of 
lease  at  all  times  since  said  first  day  of  August,  A.  D. 
1893,  has  been,  and  still  is,  in  full  force  and  effect. 
Pursuant  to  said  contracts  of  lease,  the  defendant 
Southern  Pacific  Company  did,  on  or  about  the  sixth 
day  of  June,  A.  D.  1888,  enter  into  possession  of  all 
of  the  property  leased  as  aforesaid,  and  at  all  times 
thereafter  has  been,  and  still  is,  in  full  possession  there- 
of, and  engaged  in  the  operation  of  said  lines  of  rail- 
road, and  during  all  of  said  times  has  enjoyed,  and  still 
is  enjoying,  all  of  the  benefits  and  profits  thereof. 

Pursuant  to  the  terms  of  said  contract  of  March 
twenty-eighth,  A.  D.  1887,  and  under  the  direction  and 
influence  of  the  defendant  Southern  Pacific  Company, 
on  or  about  the  third  day  of  January,  A.  D.  1888,  the 
defendant  Oregon  and  California  Railroad  Company 
executed  and  delivered  to  the  defendant  Union  Trust 
Company  a  certain  instrument  in  writing,  bearing  date 
of  July  first,  A.  D.  1887,  purporting  to  mortgage  and 
convey  in  trust  to  the  defendant  Union  Trust  Company, 
certain  of  the  property  of  the  defendant  Oregon  and 
California  Railroad  Company,  for  certain  purposes,  and 
upon  certain  terms  and  conditions  therein  expressed, 
and,  among  others,  to  secure  the  payment  of  certain 
bonds  thereafter  to  be  issued  and  negotiated  in  the 
name  of  said  defendant  Oregon  and  California  Railroad 
Company,  a  copy  of  which  said  instrument  is  hereto 
attached,  marked  "Exhibit  H,"  and  made  a  part  of  this 
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bm. 

By  that  certain  provision  of  said  instrument  last 
described,  to  wit: 

"And  all  the  property,  real,  personal  or  mixed,  which 
on  the  twelfth  day  of  May,  1887,  was  covered  by  the 
mortgage  securing  the  then  existing  First  ISIortgage 
Bonds  of  the  Oregon  and  California  Railroad  Com- 
pany," 

reference  was  had,  and  intended  to  be  had,  to  a  certain 
deed  of  trust,  executed  by  said  defendant  Oregon  and 
California  Railroad  ComjJany  to  Henry  Villard,  Horace 
White  and  Charles  Edward  Bretherton,  as  Trustees, 
bearing  date  June  first,  A.  D.  1881,  a  copy  of  which  is 
hereto  attached,  marked  "Efxhibit  I,"  and  made  a  part 
of  this  bill. 

On  or  about  the  eighteenth  day  of  January,  A.  D. 
1888,  said  mortgage  deed  bearing  date  July  first,  A.  D. 
1887,  was  recorded  in  the  office  of  the  County  Recorder 
of  Multnomah  County,  in  the  State  of  Oregon,  in  Book 
63  of  IMortgages,  at  page  437 ;  and  thereafter,  and  about 
the  same  time,  was  recorded  in  the  office  of  the  County 
Recorder  of  the  several  counties  in  which  was  situated 
any  part  of  the  lands  granted  by  either  of  said  land 
grants. 

Pursuant  to  the  premises,  the  defendant  Oregon 
and  California  Railroad  Company  did  execute,  and  the 
defendants  Sonthern  Pacific  Comimnij  and  Union  Trust 
Company  did  negotiate  and  deliver,  certain  of  the  bonds 
provided  for  by  said  mortgage  deed  bearing  date  July 
first,  A.  D.  1887,  said  bonds  bearing  even  date  there- 
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with,  of  which  approximately  Seventeen  Million,  Five 
Hundred  Thousand  Dollars  ($17,500,000)  in  amount 
are  still  outstanding,  the  exact  amount  whereof  is  to  your 
Orator  unknown.  All  of  said  bonds  inured  to  the 
exclusive  benefit  of  the  defendant  Southern  Pacific  Com- 
pany and  were  used  by  the  defendant  Southern  Pacific 
Company  to  purchase  the  securities  of  the  defendant 
Oregon  and  California  Railroad  Company,  as  aforesaid, 
and  to  complete  the  construction  of,  and  improve,  the 
lines  of  railroad  leased  by  it  as  aforesaid.  By  reason  of 
the  premises,  said  bonds  in  fact  represent  and  constitute 
the  indebtedness  of  the  defendant  Southern  Pacific  Com- 
pany, and  the  payment  of  all  of  said  bonds,  both  as  to 
principal  and  interest,  was  and  is,  by  endorsement  there- 
on in  writing,  guaranteed  by  the  defendant  Southern 
Pacific  Company. 

In  so  far  as  said  mortgage  deed  bearing  date  July 
first,  A.  D.  1887,  relates  to  any  of  said  granted  lands, 
if  at  all,  it  purports  to  convey,  and  purports  to  authorize 
the  defendant  Union  Trust  Company  and  its  successors 
to  sell  and  convey,  said  lands  to  persons  other  than  actual 
settlers,  and  in  quantities  greater  than  one-quarter  sec- 
tion to  one  purchaser,  and  for  a  price  exceeding  Two 
Dollars  and  Fifty  Cents  per  acre,  and  for  purposes 
other  than  those  prescribed  in  and  by  said  land  grants 
respectively;  and  because  of  the  premises  in  this  bill 
set  forth,  said  mortgage  deed  was  and  is  in  violation 
and  breach  of  the  aforesaid  terms,  conditions  and  pro- 
visions of  each  of  said  land  grants  respectively. 

The  defendant  Unian  Trust  Company,  individually, 
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and  as  Trustee  for  the  holders  and  owners  of  said  bonds, 
claims  some  right,  title,  interest  or  lien,  in,  to  or  upon 
some  of  said  granted  lands,  under  and  by  virtue  of  said 
mortgage  deed  bearing  date  Juty  first,  A.  D.  1887;  but 
because  of  the  premises,  the  defendant  Union  Trust 
Company  has  no  right,  title,  interest  or  lien,  in,  to  or 
upon  any  of  said  lands,  either  in  its  own  behalf,  or  as 
Trustee  as  aforesaid. 

In  the  meantime  and  during  the  year  1887  (com- 
mencing in  the  month  of  April  and  ending  in  the  month 
of  December),  the  last  section  of  said  East  Side  Line, 
extending  from  Ashland  aforesaid  to  the  southern 
boundary  line  of  the  State  of  Oregon,  was  constructed 
by  said  Pacific  Improvement  Company,  under  some 
form  of  contract  with  the  defendant  Southern  Pacific 
Company,  the  particulars  whereof  are  to  your  Orator 
unknown;  but,  in  furtherance  of  its  aforesaid  purpose 
and  design,  on  or  about  the  sixth  day  of  June,  A.  D. 
1887,  the  defendant  Southern  Pacific  Comjmny  did 
instigate  and  cause  the  defendant  Oregon  and  California 
Railroad  Company  and  said  Pacific  Improvement  Com- 
pany to  enter  into  a  certain  contract,  by  the  terms  of 
which  the  defendant  Oregon  and  California  Railroad 
Company  agreed  to  pay  for  said  work  of  construction 
in  its  said  bonds  thereafter  to  be  issued  and  guaranteed 
by  the  defendant  Southern  Pacific  Company,  as  here- 
inbefore set  forth.  And  your  Orator  says  that  in  truth 
and  in  fact,  at  the  time  of  the  execution  of  said  contract 
of  June  sixth,  A.  D.  1887,  a  large  part  of  said  work 
of  construction  had  been  performed  under  some  prior 
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contract,  as  hereinbefore  set  forth. 

On  or  about  the  sixth  day  of  June,  A.  D.  1888,  the 
aforesaid  receivership  proceedings  were  dismissed  and 
said  Receiver  was  discharged;  all  of  said  First  Mortgage 
Bonds  and  said  Second  JNIortgage  Bonds  (not  including 
said  issue  of  bonds  dated  July  1st,  A.  D.  1887) ,  together 
with  all  mortgages  and  trust  deeds  securing  the  payment 
thereof,  were  canceled  and  discharged;  and  thereupon 
the  defendant  Southern  Pacific  Company  entered  into 
possession  of  all  of  the  property  of  the  defendant  Oregon 
and  California  Railroad  Company  pursuant  to  the  terms 
of  said  contract  of  lease,  as  hereinbefore  set  forth. 

VIII. 

Immediatel}'^  after  said  sixth  day  of  June,  A.  D. 
1888,  the  defendant  Southern  Pacific  Company,  through 
its  aforesaid  land  department,  assumed,  and  at  all  times 
thereafter  has  exercised,  absolute  control  over  the  dis- 
position and  sale  of  the  aforesaid  granted  lands  of  the 
defendant  Oregon  and  California  Railroad  Company, 
conducting  all  business,  however,  in  the  name  of  the 
latter  company. 

Until  about  the  year  1893,  there  was  no  marked 
change  in  the  manner  of  the  disposition  of  said  lands, 
but,  in  the  meantime,  and  under  the  direction  and  influ- 
ence of  the  defendant  Southern  Pacific  Company,  prep- 
arations were  made  for  the  future  exploitation  of  said 
land  grants,  to  wit: 

On  or  about  the  month  of  June,  A.  D.  1888,  a  large 
force  of  timber  cruisers  and  land  examiners  was  organ- 
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ized  and  thereafter  was  kept  employed  until  all  of  said 
lands  had  been  examined  and  appraised  and  prices  fixed 
thereon  without  regard  to  the  aforesaid  limitations  pre- 
scribed by  said  land  grants;  and  3'^our  Orator  says,  that 
as  to  at  least  eighty  per  cent  (80^^)  of  all  of  said  granted 
lands,  the  first  sale  price  fixed  thereon  and  the  lowest 
price  for  which  the  same  were  ever  offered  for  sale  was 
greatly  in  excess  of  the  sum  of  Two  Dollars  and  Fifty 
Cents  per  acre. 

During  the  years  1891  and  1892,  anticipating  and 
seeking  to  evade  responsibility  for  the  contemplated 
violations  of  the  terms  and  conditions  of  said  grants, 
and  under  the  direction  and  influence  of  the  defendant 
Southern  Pacific  Company,  the  defendant  Oregon  and 
California  Railroad  Comjyany  and  the  defendant  Union 
Trust  Company  adopted  quit-claim  form  of  contracts 
and  conveyances  for  use  in  making  sales  of  said  lands, 
and  thereafter  refused  to  contract  for,  or  give,  any  other 
form  of  conveyance,  except  in  cases  where,  by  prior  con- 
tracts, the  defendant  Oregon  and  California  Railroad 
Company  had  obligated  itself  to  do  otherwise. 

Commencing  with  about  the  year  1891,  patents  were 
rapidly  applied  for  and  obtained,  the  amount  patented 
under  said  East  Side  grant,  commencing  with  the  year 
1893,  aggregating  approximately  2,450,000  acres,  and 
the  amount  patented  under  said  West  Side  grant,  com- 
mencing with  about  the  year  1895,  aggregating  approx- 
imately 128,000  acres,  being  the  only  patents  ever 
applied  for  or  issued  under  said  West  Side  grant.  No 
patents  have  been  issued  since  the  year  1906,  under  either 
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of  said  land  grants,  for  reasons  hereinafter  explained. 

In  the  meantime,  the  defendant  Southern  Pacific 
Company  was  engaged  in  developing  a  market  and 
demand  for  said  lands  among  wealthy  land  speculators 
and  timber  men,  aided  in  that  behalf  by  its  well-equipped 
organization  therefor,  and  by  an  extensive  acquaintance 
previously  established  by  said  land  department  in  the 
sale  and  disposition  of  its  other  land  holdings  herein- 
before mentioned.  A  sudden  and  rapidly  increasing 
demand  for  said  lands  in  large  quantities  and  at  rapidly 
increasing  prices,  was  developed,  commencing  with  about 
the  year  1894. 

Taking  advantage  of  the  opportunity  to  violate  the 
terms  and  conditions  of  said  land  grants,  promoted  and 
developed  as  aforesaid,  the  defendant  Oregon  and  Cali- 
fornia Railroad  Company,  under  the  direction  and  influ- 
ence of  the  defendant  Southern  Pacific  Company,  from 
about  the  year  1894  until  about  January  first,  A.  D. 
1903,  sold  and  disposed  of  said  granted  lands  in  manner 
and  upon  terms  in  violation  and  breach  of  the  aforesaid 
terms  and  conditions  of  said  land  grants  respectively, 
and  with  the  sole  object  of  securing  the  greatest  possible 
financial  benefit  therefrom;  and  in  that  behalf  a  large 
quantity  of  said  lands  was  sold  to  speculators  and  others 
than  actual  settlers,  and  for  speculation  and  purposes 
other  than  actual  settlement,  and  in  quantities  greatly 
in  excess  of  one-quarter  section  to  one  purchaser,  to  wit : 
in  quantities  from  one  thousand  to  forty-five  thousand 
acres  to  a  single  purchaser,  and  for  prices  greatly  in 
excess  of  $2.50  per  acre,  to  wit:  for  prices  from  $5  to 
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$40  per  acre. 

Of  said  granted  lands  the  defendant  Oregon  and 
California  Railroad  Company  (in  manner  aforesaid) 
has  heretofore  made  approximately  5,306  sales,  aggre- 
gating approximately  820,000  acres,  that  is  to  say: 

Sales.        Acres. 

Sales  in  quantities  not  exceeding  one- 
quarter  section 4930        296,000 

Sales  in  quantities  exceeding  one- 
quarter  section 376        524,000 

Substantially  all  of  said  524,000  acres  sold  in  quan- 
tities exceeding  a  quarter  section  to  one  purchaser  as 
aforesaid  (and  a  considerable  portion  of  said  other  lands 
sold  as  aforesaid),  were  sold  to  speculators  and  others 
than  actual  settlers  and  for  the  purpose  of  speculation 
and  not  for  the  purpose  of  settlement  and  for  prices 
greatly  in  excess  of  two  dollars  and  fifty  cents  per  acre. 
And  of  said  524,000  acres  sold  in  quantities  exceeding 
one-quarter  section  to  one  purchaser  as  aforesaid, 
approximately  478,000  acres  (or  about  90  per  cent 
thereof)  were  sold  or  conveyed  since  the  year  1897;  and 
of  said  478,000  acres,  approximatelj^  370,000  acres  were 
sold  to  38  purchasers  in  quantities  exceeding  2,000  acres 
to  each  purchaser. 

Nearly  all  sales  were  made  by  contracts  providing 
for  payment  of  purchase  price  in  from  five  to  ten  equal 
annual  installments,  and  execution  of  conveyance  upon 
final  payment.  And  although  sales  were  suspended  on 
or  about  January  first,  A.  D.  1903,  as  hereinafter  stated, 
many  contracts  of  sale  were  then  pending,  as  to  which 
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the  installments  falling  due  have  been  collected  and  con- 
veyances executed  from  time  to  time  down  to  and  includ- 
ing the  present,  and  many  of  such  contracts  are  still 
pending. 

Of  the  total  sales  made  as  aforesaid,  approximately 
4,476  have  been  fully  executed  and  conveyances  given 
aggregating  approximately  646,000  acres;  and  approx- 
imately 830  executory  contracts  are  still  pending,  aggre- 
gating approximately  174,000  acres. 

For  the  more  specific  information  of  Your  Honors, 
your  Orator  has  prepared  a  schedule  setting  forth  all 
said  conveyances  heretofore  made  and  all  said  pending 
contracts,  stated  separately  as  to  each  of  said  land  grants, 
which  schedule  is  hereto  attached,  marked  "Exhibit  J," 
and  made  a  part  of  this  bill.  In  said  schedule,  convey- 
ances are  appropriately  classified  by  years,  and  also 
according  to  quantity  of  land  conveyed  and  purchase 
price ;  pending  contracts  are  classified  according  to  quan- 
tity of  land  sold.  Your  Orator  is  not  informed  as  to  the 
exact  time  said  pending  contracts  were  negotiated  or 
executed  or  as  to  the  exact  purchase  price  thereof;  but 
your  Orator  is  informed  and  believes  and  therefore 
states,  that  all  of  said  pending  contracts  were  negotiated 
and  entered  into  since  the  first  day  of  January,  A.  D. 
1898,  and  prior  to  the  first  day  of  January,  A.  D.  1903, 
and  that  the  average  purchase  price  thereof  is  approx- 
imately Ten  Dollars  per  acre.  Said  schedule  (Exhibit 
J)  was  compiled  on  the  first  day  of  July,  A.  D.  1908, 
but  no  subsequent  transactions  affect  the  matters  therein 
stated,  except  that  a  few  of  said  pending  contracts  have 
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since  said  compilation  matured  and  merged  into  final 
conveyances. 

As  to  the  statements  contained  herein  (including  said 
Exhibit  J)  concerning  the  number  of  sales,  quantity  of 
land  sold,  and  the  purchase  price  thereof,  transactions 
consisting  of  executory  contracts  of  sale,  which  were 
rescinded  or  cancelled  for  any  reason,  and  which  there- 
fore neither  merged  into  deeds  nor  constitute  pending 
contracts  at  the  present  time,  are  not  included  in  any 
of  said  computations.  Transactions  relating  to  that 
part  of  said  West  Side  grant  which  was  forfeited  to 
your  Orator,  as  aforesaid,  are  not  included  in  said  com- 
putations. 

Except  as  otherwise  specifically  stated,  all  statements 
in  this  bill  concerning  the  manner  of  selling  and  dispos- 
ing of  said  lands,  apply  to  each  of  said  land  grants. 

As  between  the  parties  thereto,  said  mortgage  deed 
bearing  date  July  first,  A.  D.  1887,  to  the  defendant 
Union  Trust  Company,  has  been  treated  as  a  lien  upon 
all  of  said  granted  lands  which  remained  unsold  on  the 
twelfth  day  of  JNIay,  A.  D.  1887.  As  to  all  lands  of  the 
last  described  class  which  have  been  sold  since  said 
twelfth  day  of  May,  A.  D.  1887,  the  defendant  Union 
Trust  Company  has  received  substantially  all  of  the  pur- 
chase price,  and  has  joined  in  the  execution  of  all  convey- 
ances. The  exact  amount  thus  received  by  the  defend- 
ant Union  Tru^t  Company,  and  the  specific  application 
thereof,  are  to  your  Orator  unknown;  but  your  Orator 
says  that  the  proceeds  of  all  sales  made  since  said  twelfth 
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day  of  May,  A.  D.  1887,  have  inured  to  the  exclusive 
benefit  of  the  defendant  Southern  Pacific  Company,  by 
application  in  payment  of  the  aforesaid  bonds  guaran- 
teed by  the  defendant  Southern  Pacific  Company,  or 
otherwise. 

IX. 

In  the  month  of  October,  A.  D.  1901,  the  defendant 
Southern  Pacific  Company,  with  all  of  its  constituent 
lines,  became  merged  into  that  certain  railroad  system 
known  as  the  "Harriman  Lines,"  which  said  railroad 
system  at  all  times  thereafter  has  held  a  monopoly  of 
railroad  transportation  affecting  a  large  part  of  the 
United  States,  and  particularly  in  the  State  of  Oregon, 
south  of  Portland. 

Thereupon  a  land  department  was  organized  and 
established  at  the  city  of  San  Francisco,  to  handle, 
exploit  and  manipulate  all  of  the  lands  of  the  constituent 
companies  of  said  Harriman  Lines,  including  the  afore- 
said land  grants  of  the  defendant  Oregon  and  California 
Railroad  Company.  All  transactions  concerning  the  last 
named  land  grants  were  conducted  as  before  in  the  name 
of  the  defendant  Oregon  and  California  Railroad  Com- 
pany. Sales  were  continued  as  before  until  on  or  about 
January  first,  A.  D.  1903. 

On  said  first  day  of  January,  A.  D.  1903,  there 
remained  unsold  of  said  granted  lands  approximately 
2,373,000  acres,  consisting  of  api)roximately  2,080,000 
acres  which  have  been  heretofore  patented  under  said 
land  grants,  and  approximately  293,000  acres  of  unpat- 


58  O.  (|  C.  E.  R.  Co.,  et  al. 

ented  lands  which  are  now  claimed  by  the  defendant 
Oregon  and  California  Railroad  CoiniJany  under  and  by 
virtue  of  said  land  grants.  Said  lands  remaining  unsold 
as  aforesaid  will  hereinafter  be  described  by  the  words 
"said  unsold  lands." 

Approximately  1,809,000  acres  of  said  unsold  lands 
are  situated  southerly  from  Eugene,  and  constitute 
nearly  one-half,  in  alternate  sections,  of  all  lands  within 
approximately  forty  miles  of  said  line  of  railroad  from 
Eugene  to  the  southerly  boundary  line  of  the  State  of 
Oregon,  only  a  small  portion  of  said  granted  lands  in 
that  part  of  the  East  Side  grant  having  ever  been  sold. 
The  territory  in  which  said  unsold  lands  are  situated 
was  and  is  wholly  dependent  for  railroad  transportation 
on  the  railroad  lines  of  the  defendant  Oregon  and  Cali- 
fornia Railroad  Company,  now  operated  by  the  defend- 
ant Southern  Pacific  Company  as  one  of  the  constituent 
companies  of  said  Harriman  Lines  as  aforesaid. 

Since  said  first  day  of  January,  A.  D.  1903,  and  par- 
ticularly during  the  last  preceding  two  years,  certain 
persons  exceeding  one  thousand  in  number  have  severally 
applied  to  the  defendant  Oregon  and  California  Railroad 
Company  to  purchase  certain  of  said  unsold  lands  in 
quantities  not  exceeding  one  hundred  and  sixty  acres,  or 
a  quarter  section  to  each  one  of  them,  said  applicants  to 
purchase  intending  and  desiring  to  purchase  said  lands 
so  applied  for  by  them  respectively  for  the  purpose  of 
actually  settling  thereupon  and  making  a  permanent 
home  thereof,  and  several  of  said  applicants  to  purchase 
having  actually  settled  and  established    a    permanent 
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home  upon  the  land  so  apf)lied  for  by  them  respectively ; 
and  at  the  time  of  said  applications  to  purchase  each  of 
said  applicants  did  tender  to  the  defendant  Oregon  and 
California  Railroad  ComjJany  the  sum  of  Two  Dollars 
and  Fifty  Cents  for  each  acre  of  the  lands  so  applied 
for  as  the  purchase  price  thereof. 

And  in  addition  to  the  said  applicants  to  purchase, 
a  large  number  of  persons  are  ready  and  willing  to  settle 
upon  said  lands,  and  to  purchase  the  same  for  the  pur- 
pose of  actual  settlement,  thereupon  and  of  making  a 
permanent  home  thereof,  in  quantities,  for  the  price,  and 
upon  terms  as  prescribed  by  said  land  grants  respectively, 
but  are  deterred  therefrom  by  the  defendant  Oregon  and 
California  Railroad  Company^  as  hereinafter  stated. 

Notwithstanding  the  premises,  and  in  violation  and 
breach  of  the  aforesaid  terms  and  conditions  of  said  land 
grants  respectively,  the  defendant  Oregon  aiid  Califor- 
nia Railroad  Company^  under  the  direction  and  influence 
of  the  defendant  Southern  Pacific  Company  as  one  of 
the  constituent  companies  of  said  Harriman  Lines,  on 
or  about  the  first  day  of  January,  A.  D.  1903,  withdrew 
from  sale  all  of  said  unsold  lands,  and  at  all  times  there- 
after has  refused,  and  still  refuses,  to  sell  any  part  there- 
of to  actual  settlers  or  for  purposes  of  actual  settlement, 
or  in  quantities  or  for  prices  as  prescribed  by  the  terms 
of  said  land  grants  respectively,  or  at  all;  and  particu- 
larly has  at  all  times  refused,  and  still  does  refuse,  to 
entertain  any  of  the  aforesaid  applications  to  purchase, 
or  to  sell  any  of  the  lands  applied  for  as  aforesaid,  to  the 
persons  aforesaid,  upon  the  terms  aforesaid,  or  upon  any 
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terms  whatsoever.  And  ever  since  said  first  day  of  Janu- 
ary, A.  D.  1903,  the  defendant  Oregon  and  California 
Railroad  Compamj  has  not  only  failed  and  neglected  to 
encourage  or  promote  the  settlement  of  said  lands,  or 
the  purchase  thereof  by  actual  settlers,  or  for  the  pur- 
pose of  actual  settlement,  but  by  divers  means  and  meth- 
ods has  at  all  times  discouraged,  obstructed,  forbidden 
and  prevented  the  settlement  of  said  lands  or  any  part 
thereof,  and  the  purchase  thereof  or  any  part  thereof, 
upon  the  terms  prescribed  by  said  land  grants,  or  other- 
wise, by  actual  settlers  or  for  the  purpose  of  actual  set- 
tlement. 

Since  said  first  day  of  January,  A.  D.  1903,  the 
defendant  Oregon  and  California  Railroad  Company 
has  assumed,  and  now  asserts,  an  absolute  and  uncon- 
ditional estate  in  and  to  all  of  said  unsold  lands,  and  has 
attempted,  and  still  does  attempt,  to  convert  its  aforesaid 
conditional  estate  mto  an  unconditional  estate,  in  viola- 
tion and  breach  of  the  aforesaid  terms  and  conditions  of 
said  land  grants.  And  by  reason  of  the  aforesaid  nom- 
inal corporate  character  of  the  defendant  Oregon  and 
California  Railroad  Company,  and  the  further  premises 
herehi  set  forth,  the  unconditional  estate  so  asserted  in 
its  name  has  inured  to  the  benefit  of,  and  has  been  exer- 
cised by,  the  defendant  Sonthern  Paeijic  Company  as 
one  of  the  constituent  companies  of  said  Ilarriman  Lines. 
The  ])ractical  effect  of  the  premises  is  the  same  as  if  all 
of  said  unsold  lands  had  been  conveyed  to  the  defendant 
Southern  Pacifw  Company  for  the  use  and  benefit  of 
said  railroad  svndicate. 
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By  reason  of  the  premises,  and  in  violation  of  the 
express  terms  and  conditions  as  well  as  the  plain  intend- 
ment of  said  land  grants  respectively,  all  of  said  unsold 
lands,  and  the  full  value  thereof,  have  been  converted  to 
the  use  and  benefit  of  the  defendant  Southern  Pacific 
Company,  as  one  of  the  constituent  companies  of  the  said 
Harriman  Lines;  and  a  virtual  land  monopoly  has  been 
created,  and  ever  since  said  first  day  of  January,  A.  D. 
1903,  has  been  maintained,  and  hereafter  will  be  main- 
tained, for  the  selfish  uses  and  purposes  of  the  defendant 
Southern  Pacific  Company  and  said  railroad  syndicate, 
enabling  said  railroad  syndicate,  among  other  things,  to 
control  and  restrict  commercial  and  industrial  develop- 
ment of  the  territory  tributary  to  said  line  of  railroad, 
and  thereby  prevent  the  construction  and  establishment 
of  competing  railroad  lines,  w^hich  would  naturally  be 
attracted  by  the  increase  in  production  that  would  attend 
a  normal  and  unrestricted  development  of  industrial  and 
commercial  resources,  if  said  granted  lands  should  be 
sold  to  actual  settlers  and  for  the  purpose  of  actual  set- 
tlement pursuant  to  the  terms  and  conditions  of  said 
land  grants. 

And  your  Orator  says,  that  because  of  the  premises, 
the  industrial  and  commercial  development  of  those  por- 
tions of  the  State  of  Oregon  wherein  are  situated  said 
unsold  lands,  has  been,  and  will  continue  to  be,  seriously 
retarded  if  not  completely  checked. 

Except  as  otherwise  specifically  stated,  all  state- 
ments herein  contained  concerning  the  withdrawal  of 
said  lands  from  sale,  the  circumstances,  purposes  and 
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effects  thereof,  together  with  the  subsequent  opportuni- 
ties to  sell  said  lands  to  actual  settlers  and  for  the  pur- 
pose of  actual  settlement,  and  the  conduct  of  the  defend- 
ant Oregon  and  California  Railroad  Company  in  rela- 
tion thereto,  apply  to  each  of  said  land  grants. 

A  schedule  of  all  of  said  unsold  lands  which  have 
heretofore  been  patented,  described  hy  governmental 
subdivision,  tabulated  by  counties,  and  separately  stated 
as  to  each  of  said  land  grants,  is  hereto  attached,  marked 
"Exhibit  K,"  and  made  a  part  of  this  bill.  Said  schedule 
has  been  prepared  from  the  annual  return  of  said  lands 
for  purposes  of  taxation,  made  by  the  defendant  Oregon 
and  California  Railroad  Cojnpany  to  the  County 
Assessors  of  the  several  counties  in  which  said  lands  are 
situated;  said  annual  tax  returns  purport  to  contain  all 
of  said  granted  lands  which  have  been  heretofore  patent- 
ed and  which  remain  unsold,  and  your  Orator  is  informed 
and  believes,  and  therefore  states,  that  the  same  is  cor- 
rect, but  concerning  which  a  full  discovery  is  desired 
herein.  Your  Orator  is  unable  to  set  forth  with  par- 
ticularity the  un})atented  lands  claimed  as  aforesaid,  as 
to  which,  therefore,  a  full  discovery  is  desired. 

None  of  said  imsold  lands  have  ever  been  reduced  to 
possession,  or  in  any  way  improved,  unless  it  be  by  per- 
sons claiming  to  liave  settled  thereupon,  and  seeking  to 
purchase  the  same,  as  hereinbefore,  and  hereinafter 
stated.  The  reasonable  present  value  of  said  unsold 
lands  exceeds  the  sum  of  $40,000,000. 

Xone  of  said  unsold  lands  now  arc,  or  ever  were, 
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necessary  to  reserve  for  depots,  stations,  side  tracks, 
wood  sheds,  standing  ground,  or  any  other  needful  uses 
in  operating  any  of  said  railroad  lines  or  any  part  there- 
of, and  no  part  of  said  lands  ever  was  reserved  or  used, 
or  now  is  reserved  or  used,  or  is  intended  to  be  reserved 
or  used,  for  any  of  said  purposes. 

X. 

In  addition  to  the  purchase  price  received  from  the 
aforesaid  sales  of  said  lands,  the  defendant  Oregon  and 
California  Railroad  ComjMny  has  received  and  enjoyed 
certain  other  benefits  on  account  of  said  granted  lands, 
to  wit: 

A  large  number  of  contracts  of  sale  have  been  for- 
feited because  of  defaults  in  payment  of  the  annual 
installments  falling  due  thereon,  and  the  installments 
previously  paid  have  been  retained.  Your  Orator  is  not 
advised  as  to  the  exact  amount  realized  in  this  manner, 
but  is  informed  and  believes,  and  therefore  states,  that  it 
exceeds  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000).  A  full  discovery  in  the  premises  is  hereby 
sought. 

A  considerable  portion  of  said  lands  has,  from  time 
to  time,  been  leased  for  certain  rentals  paid  therefor  to 
the  defendant  Oregon  and  California  Railroad  Com- 
pany. Your  Orator  is  not  advised  as  to  the  amount 
realized  in  tliis  manner  and  a  full  discovery  in  the  prem- 
ises is  hereby  sought. 

The  defendant  Oregon  and  California  Railroad  Com- 
pany has  cut  and  used  large  quantities  of  timber  grow- 
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ing  upon  said  lands,  and  has  also  sold  large  quantities 
of  said  timber,  receiving  the  consideration  therefor.  Your 
Orator  is  not  advised  as  to  the  amount  realized  in  this 
manner,  but  is  informed  and  believes,  and  therefore 
states,  that  it  exceeds  the  sum  of  Two  Hundred  Thou- 
sand Dollars  ($200,000) .  A  full  discovery  in  the  prem- 
ises is  hereby  sought. 

And  in  divers  other  ways  the  defendant  Oregon  and 
California  Railroad  Comimny  has  received  and  enjoyed 
financial  benefits  on  account  of  said  granted  lands,  the 
particulars  concerning  which  are  unknown  to  your  Ora- 
tor, and  a  full  discovery  in  the  premises  is  hereb}^  sought. 

XI. 

The  defendant  Oregon  and  California  Railroad  Com- 
pany has  repeatedly  threatened,  and  still  threatens  to, 
and  will,  unless  restrained  therefrom,  sell,  contract  for 
sale,  convey,  or  in  some  manner  encumber  or  impair  the 
title  of,  said  unsold  lands  or  some  part  thereof,  in  viola- 
tion of  the  terms  and  conditions  of  said  land  grants 
respectively;  and  the  defendant  Oregon  and  California 
Railroad  Company  has  heretofore  cut  large  quantities  of 
the  timber  growing  upon  said  unsold  lands  and  has  other- 
wise committed  waste  thereupon,  and  by  contract  and 
otherwise,  has  permitted  and  invited 'others  so  to  do; 
and  the  defendant  Oregon  and  California  Railroad  Com- 
pany threatens  to,  and  will,  unless  restrained  therefrom 
by  this  Court,  continue  to  commit  waste  upon  said  unsold 
lands  and  particularly  as  to  the  timber  and  other  natural 
products  thereof,  and  will  continue  to  permit,  contract 
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for  and  invite  others  so  to  do,  to  the  great  and  irreparable 
injury  of  your  Orator  in  the  premises. 

XII. 

Until  the  j^ear  1894  there  was  substantially  no 
demand  for  said  granted  lands,  except  for  the  purpose 
of  settlement  and  by  persons  of  limited  means  able  to 
purchase  said  lands  only  in  small  quantities  and  at  rea- 
sonable prices,  and  nearh^  all  sales  were  of  that  charac- 
ter. During  a  large  part  of  said  period,  the  defendant 
Oregon  and  California  Railroad  Company  maintained 
an  immigration  bureau,  engaged  in  inducing  immigra- 
tion and  settlement  upon  said  lands,  and  ostensibly  was 
not  otherwise  engaged  in  soliciting  or  promoting  sales. 
By  reason  of  the  premises,  the  occasional  violations  of 
the  terms  and  conditions  of  said  Jand  grants  occurring 
during  said  period,  were  concealed  and  were  generally 
unknown,  until  ascertained  by  your  Orator  as  herein- 
after stated. 

As  hereinbefore  set  forth,  a  sudden  demand  arose 
for  said  lands  commencing  about  the  year  1894,  among 
wealthy  speculators  and  timber  men,  promoted  and 
develoj^ed  as  aforesaid ;  and  the  greater  part  of  the  sub- 
stantial wrongs  and  violations  herein  complained  of  were 
committed  subsequent  to  that  time.  But  your  Orator 
says  that  nearly  all  of  the  sales  consummated  after  that 
time  were  made  by  executory  contracts  of  sale,  which 
were  not  placed  of  record,  and  which  did  not  merge  into 
deeds  for  many  years  thereafter,  and  a  considerable  por- 
tion of  which  are  still  pending.    Many  of  the  conveyan- 
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ces  for  excessive  quantities  of  said  lands  were  not  placed 
of  record  until  recently,  and  many  are  still  unrecorded. 
In  many  instances  of  sales  in  excessive  quantities,  the 
lands  were  attempterd  to  be  conveyed  by  several  deeds, 
each  of  which  was  for  a  small  quantity  of  land,  whereby 
the  true  facts  were  concealed. 

On  or  about  the  first  day  of  January,  A.  D.  1903, 
all  of  said  unsold  lands  were  withdrawn  from  sale,  and 
thereafter  converted  to  certain  wrongful  and  unlawful 
uses  and  purposes,  as  hereinbefore  set  forth.  But, 
designing  to  conceal  the  premises  from  your  Orator  and 
the  general  public,  the  defendant  Oregon  and  California 
Railroad  Company  has,  from  time  to  time,  falsely  and 
deceitfully  represented  that  said  lands  were  withdrawn 
from  sale  for  divers  temporary  reasons,  and  with  the 
intention  of  resuming  the  sale  thereof.  An  alleged  con- 
fusion of  the  records  of  said  land  department,  the  alleged 
destruction  of  said  records  during  the  San  Francisco  fire, 
and  other  similar  excuses  were  successively  used  to  con- 
ceal the  true  character  of  said  transaction. 

XIII. 

By  reason  of  the  premises,  the  several  wrongful  and 
unlawful  transactions  in  this  bill  complained  of,  were 
concealed  from,  and  wholly  unknown  to,  your  Orator, 
until  ascertained  as  hereinafter  stated.  On  or  about 
the  14th  day  of  February,  A.  D.  1907,  because  of  the 
great  injury  inflicted  upon  commercial  and  industrial 
conditions  as  aforesaid,  and  it  having  become  manifest 
that  the  several  aforesaid  representations  concerning  the 
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withdrawal  of  said  lands  from  sale  were  false,  the  Legis- 
lature of  the  State  of  Oregon  adopted  and  communicated 
to  your  Orator  a  certain  memorial  charging  in  general 
terms,  the  true  facts  in  the  premises  (a  copy  of  which 
memorial  is  hereto  attached,  marked  "Exhibit  L,"  and 
made  a  part  of  this  bill)  ;  whereupon  the  further  issu- 
ance of  patents  was  suspended,  and  an  investigation  of 
the  subject  was  instituted  by  your  Orator,  through  its 
Attorney  General,  which  investigation  was  concluded  on 
or  about  the  month  of  January,  A.  D.  1908.  Thereupon 
the  subject  was  presented  to  the  Congress  of  the  United 
States,  and  thereafter,  by  Joint  Resolution,  approved 
April  thirtieth,  A.  D.  1908,  Congress  did  provide  as 
follows : 

"That  the  Attorney  General  of  the  United  States 
be,  and  he  hereby  is,  authorized  and  directed  to  institute 
and  prosecute  any  and  all  suits  in  equity,  actions  at  law, 
and  other  proceedings  which  he  may  deem  adequate  and 
appropriate  to  enforce  any  and  all  rights  and  remedies 
of  the  United  States  of  America  in  any  manner  arising 
or  growing  out  of  or  i^ertaining  to  either  or  any  of  the 
following  described  Acts  of  Congress,  to  wit:  'An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Railroad  in 
California,  to  Portland,  in  Oregon,'  approved  July 
twenty-fifth.  Eighteen  Hundred  and  Sixty-Six,  as 
amended  by  the  Acts  approved  June  twenty-fifth, 
Eighteen  Hundred  and  Sixty-Eight,  and  April  tenth, 
Eighteen  Hundred  and  Sixty-Nine  ;*****'  Also 
'An  Act  granting  lands  to  aid  in  the  construction  of  a 
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railroad  and  telegraph  line  from  Portland  to  Astoria 
and  McMinnville,  in  the  State  of  Oregon,'  approved 
May  fourth,  Eighteen  Hundred  and  Seventy,  including 
all  rights  and  remedies  in  any  manner  relating  to  the 
lands,  or  any  part  thereof,  granted  by  either  or  any  of 
said  Acts ;  and  in  and  by  any  and  all  such  suits,  actions 
or  proceedings,  the  Attorney  General  shall,  in  such  man- 
ner as  he  shall  deem  appropriate,  assert  all  rights  and 
remedies  existing  in  favor  of  the  United  States,  relating 
to  the  subject  of  such  suits,  actions  and  proceedings, 
including  the  claim  on  behalf  of  the  United  States  that 
the  lands  granted  by  each  of  said  Acts  respectively,  or 
any  part  thereof,  have  been  and  are  forfeited  to  the 
United  States  by  reason  of  any  breaches  or  violations 
of  any  of  the  terms  or  conditions  of  either  or  any  of  said 
Acts  which  may  be  alleged  and  established  in  any  such 
suits,  actions  or  proceedings ;  it  not  being  intended  hereby 
to  determine  the  right  of  the  United  States  to  any  such 
forfeiture  or  forfeitures,  but  it  being  intended  to  fully 
authorize  the  Attorney  General  in  and  by  such  suits, 
actions  or  proceedings  to  assert  on  behalf  of  the  United 
States  and  the  court  or  courts  before  which  such  suits, 
actions  or  proceedings  may  be  instituted  or  pending  to 
entertain,  consider,  and  adjudicate  the  claim  and  right 
of  the  United  States  to  such  forfeiture  or  forfeitures, 
and  if  found  to  enforce  the  same." 

Pursuant  to  the  provisions  of  said  last  mentioned 
Joint  Resolution  of  Congress,  this  suit  is  instituted. 
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XIV. 

By  reason  of  the  several  aforesaid  breaches  and  viola- 
tions of  the  aforesaid  terms,  conditions  and  provisions  of 
said  land  grants  respectively,  certain  of  said  granted 
lands  and  certain  estates  in  certain  of  said  granted  lands 
have  been,  and  are,  forfeited  to  your  Orator,  the  United 
States  of  America,  free  from  any  and  all  right,  title, 
interest,  lien  or  claim  of  the  defendants  herein,  or  either 
or  any  of  them  or  any  one  claiming  by,  through  or  under 
them  or  either  or  any  of  them.  Among  the  lands  and 
estates  in  lands  so  forfeited  to  your  Orator,  are  to  wit : 

(1)  All  of  said  unsold  lands; 

( 2 )  Any  and  all  right,  title  and  interest  of  any  kind 
or  nature  whatsoever,  vested,  contingent  or  expectant,  if 
any,  of  the  defendants  herein,  or  either  or  any  of  them, 
in,  to  or  concerning  any  of  the  lands  granted  under,  or 
by,  either  of  said  land  grants  respectively. 

Pursuant  to  the  authority  and  direction  contained  in 
said  joint  resolution  of  Congress  approved  April  30th, 
A.  D.  1908,  your  Orator  does  hereby  assert  title  to,  and 
does  hereby  resume  the  title  of,  all  of  said  lands  and 
estates  in  lands  forfeited  to  your  Orator  as  aforesaid. 

In  addition  to  the  lands  and  estates  in  lands  above 
specified,  certain  of  said  granted  lands  which  have  been 
heretofore  sold  in  violation  of  the  terms  and  conditions 
of  said  land  grants,  and  certain  estates  therein,  Hkewise 
have  been  and  are  forfeited  to  your  Orator,  but  are  not 
included  in  this  suit,  for  reasons  following,  to  wit : 

The  lands  disposed  of  in  violation  of  the  terms  and 
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conditions  of  said  land  grants  respectively,  as  aforesaid, 
were  sold,  contracted  for  sale,  or  conveyed  to  a  large 
number  of  purchasers.  Including  alleged  rights  of  suc- 
cession by  purchase,  conveyance,  mortgage,  descent, 
devise  and  otherwise,  more  than  three  thousand  (3,000) 
persons,  firms  and  corporations  residing  in  divers  parts 
of  the  United  States  and  other  parts  of  the  world,  now 
assert  some  right,  title,  interest  or  lien  in,  to  or  upon  the 
lands  sold,  contracted  for  sale  and  conveyed  in  violation 
of  the  terms  and  conditions  of  said  land  grants  respec- 
tively, as  aforesaid.  The  names  and  places  of  residence 
of  only  a  few  of  said  persons,  firms  and  corporations 
are  as  yet  known  to  your  Orator,  and  because  of  the 
multiplicity  and  complexity  of  said  transactions,  your 
Orator  will  be  unable  to  ascertain  them  in  time  to  include 
said  parties  in  this  suit.  Said  lands  were  sold  and  pur- 
chased as  aforesaid,  and  alleged  subsequent  rights  have 
been  acquired  therein,  under  greatly  varying  circumstan- 
ces and  conditions,  and  because  of  the  premises,  it  would 
be  inequitable  to  attempt  to  secure  an  adjudication  of  the 
rights  of  all  of  said  parties  by  making  only  a  few  of  them 
parties  defendant  as  representatives  of  all  thereof.  To 
require  the  making  of  all  of  said  persons,  firms  and  cor- 
porations parties  to  this  suit,  or  to  otherwise  require  an 
adjudication  herein  of  their  respective  rights  in  the  prem- 
ises, would  indefinitely  postpone  and  ultimately  defeat 
the  rights,  equities  and  remedies  of  your  Orator  pertani- 
ing  to  said  unsold  lands,  as  to  which  the  public  interests 
require  a  speedy  and  complete  adjudication  and  enforce- 
ment. 
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Therefore,  to  the  end  that  justice  and  equity  may  be 
suitably  administered  in  the  premises,  your  Orator  insti- 
tutes this  suit  for  the  purpose  of  obtaining  without  un- 
necessary delay,  an  adjudication  and  enforcement  of  the 
rights,  equities  and  remedies  of  your  Orator  against  the 
defendants  herein,  pertaining  to  said  unsold  lands,  and 
otherwise,  as  more  specifically  appears  in  the  prayer  of 
this  bill ;  and  hereafter,  and  as  soon  as  your  Orator  shall 
be  sufficiently  advised  in  the  premises,  separate  and  fur- 
ther suits  will  be  instituted  for  the  purpose  of  asserting 
and  enforcing  the  rights,  equities  and  remedies  now  or 
at  any  time  hereafter  existing  in  favor  of  your  Orator 
(and  not  adjudicated  or  enforced  herein)  pertaining  to 
any  of  said  granted  lands  sold  or  conveyed  as  aforesaid, 
or  any  part  thereof,  or  in  any  manner  arising  or  growing 
out  of  any  and  all  sales  and  conveyances  of  said  granted 
lands  in  violation  of  any  of  the  terms  or  conditions  of 
said  land  grants  respectively. 

XV. 

The  property  described  in  said  mortgage  deed  bearing 
date  July  first,  A.  D.  1887  (not  including  any  of  said 
granted  lands),  is  of  a  value  largely  in  excess  of  the 
amount  of  all  of  said  bonded  indebtedness  purported  to 
be  secured  by  said  mortgage  deed,  and  is  ample  security 
therefor;  your  Orator,  however,  expressly  denies  that 
any  of  said  granted  lands  are  included  in  the  property 
described  in  said  mortgage  deed,  or  that  the  defendant 
Union  Trust  Company,  as  trustee  or  otherwise,  or  any 
other  person,  firm,  association  or  corporation  has  any 
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right,  title,  interest  or  lien  in,  to  or  upon  any  of  said  lands 
by  virtue  of  said  mortgage  deed. 

XVI. 

Pursuant  to  the  rules  and  regulations  of  the  Depart- 
ment of  the  Interior  in  that  behalf  duly  adopted  and  in 
force,  all  of  the  aforesaid  patents  were  issued  and  based 
upon  applications  in  writing  therefor,  from  time  to  time 
filed  in  the  appropriate  land  office  of  the  United  States 
by  the  defendant  Oregon  and  California  Railroad  Com- 
pany, as  the  successor  of  said  East  Side  Companj^  and 
said  West  Side  Company  respectively,  which  said  appli- 
cations contained  descriptive  lists  of  the  lands  so  claimed 
and  for  which  patents  were  so  applied  for;  and  each  of 
which  said  applications  was  accompanied  and  supported 
by  a  certain  affidavit  in  writing  signed  and  sworn  to  by 
a  certain  agent  of  the  defendant  Oregon  and  California 
Railroad  Company  thereto  duly  authorized,  to  the  effect, 
among  other  things,  that  all  of  the  lands  so  claimed  and 
for  which  j^atents  were  so  applied  for,  were  of  the  char- 
acter contemplated  by  the  grant  under  which  they  were 
claimed  and  for  which  patents  were  applied  for  as  afore- 
said ;  and  believing  and  relying  upon  the  statements  con- 
tained in  said  applications  and  said  affidavits,  your  Ora- 
tor issued  said  patents. 

XVII. 

In  making  sales  of  said  lands  as  aforesaid,  the  defend- 
ant Oregon  and  California  Railroad  Company  has,  in 
and  by  its  contracts  and  conveyances  relating  thereto, 
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and  particularly  prior  to  the  sixth  day  of  June,  A.  D. 
1898,  made  certain  valuable  reservations  unto  itself, 
as  follows: 

"Reserving,  however,  a  strip  of  land  one  hundred 
feet  wide,  to  be  used  by  the  Oregon  &  California  Rail- 
road Company  for  right  of  way  and  other  purposes, 
when  the  railroad  of  said  Oregon  &  California  Railroad 
Company,  or  any  of  its  branches,  is  or  shall  be  located 
upon  the  premises ;  and  the  right  to  take  all  water  needed 
for  the  operating  of  said  railroad,  and  also  reserving  and 
excepting  from  said  described  premises,  so  much  and 
such  parts  thereof  as  may  be  mineral  lands,  other  than 
coal  and  iron." 

All  of  which  said  reservations,  being  in  effect  the 
creation  of  permanent  estates  in  its  own  favor  in  and 
to  a  large  part  of  said  granted  lands  in  violation  and 
breach  of  the  aforesaid  terms  and  conditions  of  said  land 
grants  respectively,  were  and  are  null  and  void.  But, 
notwithstanding  the  premises,  the  defendant  Oregon  and 
California  Railroad  Company  and  each  of  the  other 
defendants  herein,  claims  some  inchoate  right,  title  or 
interest,  in  and  to  the  lands  sold  as  last  aforesaid,  under 
and  by  virtue  of  said  reservations,  concerning  which  a 
full  discovery  is  hereby  sought ;  and  such  right,  title  and 
interest,  if  any  (which  is  denied),  were  and  are  subject 
to  the  right  of  forfeiture  and  to  the  several  other  rights, 
equities  and  remedies  of  your  Orator  in  the  premises, 
asserted  herein. 
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XVIII. 

In  addition  to  the  several  claims  of  the  defendants  in 
this  bill  specifically  mentioned,  the  defendants  and  each 
of  them  claim  some  right,  title,  interest  or  lien  in,  to  or 
upon  some  or  all  of  said  granted  lands,  the  particulars 
whereof  are  to  your  Orator  miknown,  concerning  which 
a  full  discovery  is  hereby  sought;  and  any  and  all  such 
rights,  titles,  interests  or  liens,  if  any,  were  and  are  sub- 
ject to  the  right  of  forfeiture  and  to  the  several  other 
rights,  equities  and  remedies  of  your  Orator  in  the  prem- 
ises, asserted  herein. 

XIX. 

A  schedule,  accurately  setting  forth  all  maps  of  sur- 
vey and  location  filed  in  the  office  of  the  Secretary  of 
the  Interior  of  the  United  States  pursuant  to  the  pro- 
visions of  said  land  grants  respectively,  separately  stated 
as  to  each  of  said  land  grants,  is  hereto  attached  marked 
Jl.xhibit  M"  and  made  a  part  of  this  bUl. 
A  schedule,  accurately  setting  forth  the  time  of  the 
construction  and  completion  of  the  several  sections  of 
said  railroad  and  telegraph  lines,  together  with  the  exam- 
mation,   approval  and  acceptance  thereof,   separately 
stated  as  to  each  of  said  railroad  and  telegraph  lines 
IS  hereto  attached  marked  "Exhibit  N,"  and  made  a  part' 
of  this  bill.  ^ 

A  schedule,  accurately  setting  forth  the  quantity  of 
lands  patented  from  time  to  time  under  each  of  said  land 
grants,  compiled  by  years,  and  separately  stated  as  to 
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each  of  said  land  grants,  is  hereto  attached  marked 
"Exhibit  O"  and  made  a  part  of  this  bill.  All  of  said 
patents  were  applied  for  by  and  issued  to  the  defendant 
Oregon  and  California  Railroad  Company,  as  the  suc- 
cessor of  said  East  Side  Company  and  said  West  Side 
Company  respectively. 

XX. 

Each  of  the  defendants  (other  than  the  defendants 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company,  Stephen  T.  Gage  and  Union  Trust 
Company)  asserts  some  right,  title,  or  interest  in  or  to 
certain  of  said  unsold  lands ;  the  general  nature  and  basis 
of  the  claims  of  said  last  described  defendants  are  iden- 
tical, and  are  as  follows,  to  wit: 

Each  of  said  last  described  defendants  alleges  to  have 
in  good  faith  actually  settled  upon  certain  of  said  unsold 
lands,  not  exceeding  one-quarter  section  or  160  acres 
in  quantity,  with  the  intention  of  making  a  permanent 
home  thereof,  and  to  have  applied  to  the  defendant 
Oregon  and  California  Railroad  Company  to  purchase 
the  lands  alleged  to  have  been  settled  upon  as  aforesaid, 
and  to  have  tendered  to  said  defendant  Oregon  and  Cali- 
fornia Railroad  Company  the  sum  of  $2.50  for  each  acre 
applied  for  as  aforesaid,  as  the  purchase  price  thereof, 
and  that  the  defendant  Oregon  and  California  Railroad 
Company  has  at  all  times  refused,  and  still  refuses,  to 
entertain  said  applications  to  purchase,  or  to  sell  or 
convey  to  said  last  described  defendants  respectively  the 
lands  so  applied  for  by  them  respectively,    upon    the 
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aforesaid  terras,  or  otherwise. 

And  by  reason  of  the  premises  alleged  by  said  last 
described  defendants  respectively  as  aforesaid  (the  truth 
whereof  ,s  to  your  Orator  unknown)  said  last  described 
defendants  severally  assert  some  right,  title  or  interest 
m  or  to  the  lands  so  applied  for  by  them  respectively  as 
aforesaid;  and  each  of  said  last  described  defendants  has 
mstituted  a  suit  in  equity  against  the  defendants  Oregon 
and  Cabfornia  Railroad  Company,  Stephen  T   Gaqe 
and  Vnion  Trust  Company,  the  general  purpose  and 
nature  of  which  is  to  compel  a  sale  and  conveyance  of 
the  lands  so  applied  for  to  said  parties  applying  to  pur- 
chase the  same  respectively,  as  aforesaid;  all  of  which 
said  suits  are  still  pending,  and  none  of  which  have  pro- 
ceeded to  any  issue  other  than  exceptions  to  certam  por- 
tions of  the  several  bills  in  said  suits. 

The  said  suit  instituted  by  the  defendant  Roy  W 
Mmkler  is  pending  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  the  State  of  Wash- 
mgton;  all  of  the  other  of  said  suits  are  pending  in  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Oregon. 

A  schedule  accurately  setting  forth,  as  to  each  of  said 
suits,  the  court  number  thereof,  the  names  of  the  parties 
thereto,  the  date  of  the  institution  thereof,  and  a  descrip- 
tion of  the  land  involved  therein,  separately  stated  as 

X'!':'.''^^'''''  '^"'^  g'-^"*^'  i^  hereto  attached  marked 
Jl^xhibit  P"  and  made  a  part  of  this  bill. 

Your  Orator  leaves  said  defendants  to  more  specific- 
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ally  set  forth  herein  their  respective  alleged  rights  in  the 
premises,  as  they  may  be  advised. 

Unless  enjoined  therefrom  as  hereinafter  prayed, 
said  defendants  instituting  said  suits  as  aforesaid  will 
proceed,  or  attempt  to  proceed,  therein  to  some  form  of 
final  judgment  or  decree.  Each  of  said  suits  relates  to 
and  materially  affects  the  rights  and  equities  of  your 
Orator  in  the  premises.  The  rights  and  equities  of  your 
Orator  in  this  hill  set  forth,  and  the  relief  hereinafter 
prayed  for,  relate  to  and  affect  all  of  the  aforesaid  alleged 
rights  of  said  defendants  respectively.  If  said  suits  shall 
proceed  further,  the  rights  and  remedies  of  your  Orator 
in  the  premises  will  be  hindered,  obstructed  and  delayed, 
if  not  substantially  prejudiced.  And  because  of  the 
multiplicity  of  said  suits,  your  Orator  has  made  said 
persons  parties  defendant  in  this  suit,  to  the  end  that 
further  proceedings  in  each  of  said  suits  instituted  and 
pending  as  aforesaid  may  be  enjoined,  and,  if  the  Court 
shall  so  order,  said  parties  be  permitted  to  set  forth  herein 
their  respective  claims,  for  adjudication. 

Wherefore  your  Orator  j^rays  the  judgment  and 
decree  of  this  Court, 

FIRST. 

(1)  Adjudging  and  decreeing  that  those  certain 
lands,  to  wit:  all  of  said  lands  granted  by  said  Act  of 
Congress  approved  July  25,  A.  D.  1866,  and  the  afore- 
said acts  amendatory  thereof,  and  all  of  said  lands 
granted  by  said  Act  of  Congress  approved  May  4,  A.  D. 
1870,  whether  patented  or  unpatented,  now  remaining 
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unsold  as  aforesaid,  said  lands  being  hereinbefore 
described  as  "said  unsold  lands,"  together  with  those 
certain  lands  and  estates  in  lands,  to  wit:  any  and  all 
right,  title  and  interest,  of  any  kind  or  nature  whatso- 
ever, vested,  contingent  or  expectant,  of  the  defendants 
herein,  or  either  or  any  of  them,  in,  to  or  concerning  any 
of  the  lands  granted  under,  or  by,  either  or  any  of  said 
Acts  of  Congress,  have  been  and  are  forfeited  to,  and 
the  title  of  all  of  said  lands  and  estates  in  lands  has  been 
and  is  reverted  to  and  reinvested  in,  and  all  of  said  lands 
and  estates  in  lands  now  are  the  property  of,  your  Ora- 
tor, the  United  States  of  America;  and  quieting  and 
confirming  the  title  of  your  Orator  in  and  to  all  of  said 
lands  and  estates  in  lands,  and  particularly  against  any 
claim  of  any  right,  title,  interest  or  lien,  in,  to  or  upon 
the  same  or  any  part  thereof,  by  or  on  behalf  of  the 
defendants  herein  or  either  or  any  of  them,  or  any  per- 
son claiming  or  to  claim  under  them  or  either  or  any  of 
them,  and  requiring  said  defendants  and  each  and  all 
of  them  to  forthwith  surrender  to  your  Orator,  the 
United  States  of  America,  full  possession  and  control  of 
said  lands  and  estates  in  lands,  and  everj^  part  thereof; 
Or,  if  the  foregoing  relief  shall  be  denied, 
(2)  Adjudging  and  decreeing  that  all  of  said  lands 
hereinbefore  described  as  "said  unsold  lands"  are  subject 
to  purchase  by,  and  sale  and  conveyance  to,  actual  set- 
tlers, in  quantities  not  exceeding  one  liundred  and  sixty 
acres,  or  one  quarter  section  to  any  one  })urchaser,  and 
for  a  price  not  exceeding  Two  Dollars  and  Fifty  Cents 
per  acre,  pursuant  to  the  aforesaid  terms  and  conditions 
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of  said  land  grants  respectively ;  and  that  in  that  behalf 
a  receiver  or  receivers  be  appointed,  and  be  invested  with 
the  title  and  possession  of  all  of  said  unsold  lands,  and  be 
authorized  and  directed,  by  such  method  as  the  Court 
shall  prescribe,  to  offer  for  sale,  and  sell  and  convey, 
said  lands,  to  persons  of  the  character,  in  the  quantities, 
and  for  the  price,  as  aforesaid,  until  all  of  said  lands 
shall  have  been  sold  and  disposed  of  in  manner  afore- 
said; and  providing  that  during  the  continuance  of  said 
receivership,  said  receiver  or  receivers  be  authorized  and 
directed,  out  of  any  moneys  derived  from  the  sale  of  any 
of  said  lands  as  aforesaid,  to  pay  any  and  all  proper 
costs,  charges  and  expenses  necessary  for  the  care  and 
protection  of  said  lands,  and  the  sale  and  dis230sition 
thereof  as  aforesaid,  including  any  and  all  taxes  and 
assessments,  if  anv,  which  from  time  to  time  are  properly 
chargeable  against  any  of  said  unsold  lands  which  may 
from  time  to  time  remain  unsold  and  undisposed  of;  and 
providing  for  accountings  from  time  to  time,  in  such 
manner  as  the  Court  shall  })rescribe,  and  the  application 
and  disposition  of  all  moneys  and  funds  wliich  maj'^  come 
into  the  hands  of  said  receiver  or  receivers  from  the  sale 
or  disposition  of  said  lands  as  aforesaid,  after  the  pay- 
ment of  all  costs,  charges  and  expenses  incurred  in  the 
premises  as  aforesaid,  rendering  final  accounting  and 
final  application  and  disposition  of  said  moneys  and 
funds  in  such  manner,  and  to  such  parties,  as  the  Court 
shall  direct; 

Or,  if  the  foregoing  relief  shall  be  denied, 

(3)      That  a  mandatorj-^  injunction  shall  issue  out 
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of  and  under  the  seal  of  this  Court,  commanding  and 
requiring  the  said  defendant  Oregon  and  California  Rail- 
road Company  to  offer  for  sale,  and  sell  and  convey,  said 
unsold  lands  to  any  ho7ia  fide  actual  settler  who  may 
apply  to  purchase  the  same  in  good  faith,  in  quantities 
not  exceeding  one  hundred  and  sixty  acres,  or  one  quar- 
ter section,  for  the  price  of  Two  Dollars  and  Fiftj^  Cents 
per  acre,  under  such  restrictions,  in  such  manner  and  by 
such  method  as  the  Court  shall  deem  adequate  and 
expedient;  and  providing  that  anj^  and  all  persons  who 
may  be  in  any  way  aggrieved  by  the  refusal  or  neglect 
of  said  defendant  Oregon  and  California  Railroad  Com- 
pany to  sell  or  convey  said  lands  to  him  or  them  in  con- 
formity with  the  terms  hereof,  or  who  may  be  in  any  other 
manner  aggrieved  in  the  premises,  may  hereafter  apply 
to  the  Court,  at  the  foot  of  said  judgment  and  decree, 
for  the  enforcement  thereof  in  his  or  their  behalf. 

SECOND. 

That  (unless,  and  except  in  so  far  as,  said  judgment 
and  decree  shall  otherwise  provide),  each  and  all  of  the 
defendants  herein,  their  officers  and  agents,  be, 

Forever  enjoined  and  restrkined  from  in  any  man- 
ner claiming  or  asserting  any  right,  title,  interest  or  lien 
in,  to  or  upon  the  aforesaid  lands  and  estates  in  lands, 
or  any  part  thereof; 

And  forever  enjoined  and  restrained  from  in  any 
manner  selling,  or  offering  for  sale,  or  conveying,  or 
in  any  other  manner  disposing  of,  any  of  said  lands  or 
estates  in  lands,  or  from  negotiating,  executing  or  record- 
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ing  any  document  or  instrument,  or  doing  any  other  act 
or  thing,  which  shall  in  any  manner  affect  the  use  or  the 
title  of  any  of  said  lands  or  estates  in  lands ; 

And  forever  enjoined  and  restrained  from  going 
upon  any  of  said  lands,  and  from  cutting,  removing, 
or  in  any  other  manner  using  any  of  the  timber,  trees 
or  other  natural  products  thereof,  and  from  in  any 
other  manner  committing  waste  thereupon,  and  from 
in  any  manner  using  or  interfering  with  any  of  said  lands 
or  estates  in  lands,  or  any  part  thereof. 

THIRD. 

That  the  defendants  Oregon  and  California  Railroad 
Company,  Southern  Pacific  Company,  and  Union  Trust 
Company,  and  any  other  of  the  defendants  who  may 
have  received  the  same,  or  any  part  thereof,  do  forth- 
with account  for  and  pay  over  to  your  Orator,  the  United 
States  of  America,  any  and  all  sums  of  money  which 
they  or  either  of  them  may  have  realized  or  in  any  man- 
ner received  or  obtained  from  or  by  virtue  of  the  sale  or 
conveyance  of  any  of  the  lands  granted  by  either  or  any 
of  said  acts  of  Congress,  or  of  any  interest  in  any  of  said 
lands,  to  others  than  actual  settlers,  or  in  quantities  ex- 
ceeding one  hundred  and  sixty  acres  or  one  quarter  sec- 
tion to  any  one  purchaser,  or  for  a  price  exceeding  the 
sum  of  two  dollars  and  fifty  cents  per  acre,  together 
with  lawful  interest  thereon  from  the  time  of  the  receipt 
thereof;  that  said  last  named  defendants  do  forthwith 
account  for  and  pay  over  to  your  Orator  any  and  all 
sums  of  money  and  profits  of  every  name  and  nature 
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whatsoever,  which  they  or  any  of  them  may  have  realized 
or  obtained  from  cutting  down  or  in  any  other  manner 
using  the  trees,  timber  or  other  natural  products  of  any 
of  said  lands  granted  by  either  or  any  of  said  Acts  of 
Congress,  or  in  any  other  manner  from  the  use,  occupa- 
tion, rents,  issues,  profits,  accretions  or  increments  of 
said  lands,  or  any  part  thereof,  and  growing  out  of  or 
from  the  possession  thereof,  or  any  interest  or  use  there- 
in, together  with  interest  thereon  from  the  time  of  the 
receipt  thereof. 

FOURTH. 

That  during  the  pendency  of  this  suit,  each  of  the 
defendants  John  L.  Snyder,  Julius  F.  Frahl,  Albert  E. 
Thompson,  James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E.  WiUiams, 
Paul  Birkenfeld,  J.  H.  Lewis,  Francis  S.  Wiser,  W.  E. 
Anderson,  Albert  Arms,  Joseph  A.  Maxwell,  Isaac 
McKay,  J.  R.  Peterson,  D.  MacLafferty,  Edgar  Mac- 
Lafferty,  V.  V.  McAboy,  George  C.  JNIacLafferty, 
George  Edgar  MacLafferty,  E.  L.  MacLafferty,  B. 
N.  MacLafferty,  Enos  ]M.  Fluhrer,  F.  W.  Floeter,  S. 
Shryock,  Sidney  Ben  Smith,  Orrin  J.  Lawrence,  Robert 
G.  Balderree,  Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Haudenschield,  S.  H. 
^lontgomery,  W.  A.  Noland,  John  H.  Haggert, 
Charles  W.  ]Mead,  William  Otterstrom,  Angus  Mac- 
Donald,  John  T.  Moan,  Joseph  D.  Hadley,  Henry  C. 
Ott,  Fred  L.  Freebing,  William  Cain,  R.  T.  Aldrich, 
James  C.  O'Neill,  Alexander  Fauske,    Francis  Wiest, 
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Cordelia  ]\Iichael,  John  B.  Wiest,  Cyrus  Wiest,  John 
Wiest,  Thomas  Manley  Hill,  Otto  Nelson,  Jasper  L. 
Hewitt,  B.  L.  Porter,  Frank  Wells,  C.  P.  Wells,  T.  H. 
Ingram,  L.  G.  Reeves,  W.  W.  Wells,  F.  M.  Rhoades, 
Marvin  ^lartin,  and  Roy  W.  Minkler,  and  their  re- 
spective attorneys,  be  enjoined  and  restrained  from  in 
any  manner  proceeding  further  in  the  suits  instituted 
by  them  respectively  as  aforesaid,  and  particularly  de- 
scribed in  Exhibit  P  (which  is  hereby  made  a  part  of 
this  prayer  the  same  as  if  set  forth  in  full  herein)  and 
that  upon  the  final  judgment  and  decree  herein  said 
last  named  defendants  and  each  of  them,  and  their  at- 
torneys, be  permanently  enjoined  and  restrained  as 
aforesaid. 

FIFTH. 

That  during  the  pendency  of  this  suit,  each  of  the 
defendants  Oregon  and  California  Railroad  Company, 
Southern  Pacific  Company,  Stephen  T.  Gage  and 
Union  Trust  Companj-,  their  officers  and  agents,  and 
all  persons,  firms  and  corporations  claiming  or  to  claim 
b}^  through  or  under  said  last  named  defendants,  or 
either  or  any  of  them,  be  enjoined  and  restrained  from 
using,  occupying,  leasing,  or  in  any  manner  exercising 
dominion,  use,  ownership  or  occupation  of,  or  in  any 
manner  whatsoever  interfering  with,  any  of  said  unsold 
lands,  or  any  part  thereof ; 

And  be  further  enjoined  and  restrained  from  cut- 
ting, removing,  selling,  or  in  any  manner  whatsoever 
using,  interfering  with,  or  impairing  the  value  of,  any 
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of  the  trees  or  timber  upon,  or  any  other  natural  prod- 
ucts of,  said  unsold  lands,  or  any  part  thereof,  and  from 
in  any  manner  committing  waste  upon  any  of  said  unsold 
lands,  and  particularly  as  to  the  timber  and  other  nat- 
ural products  thereof ; 

And  be  further  enjoined  and  restrained  from  sell- 
ing, conveying,  or  offering  for  sale,  and  from  leasing, 
or  offering  to  lease,  or  in  any  other  manner  disposing 
of,  any  of  said  lands  or  estates  in  lands  herein  alleged 
to  be  forfeited  to  your  Orator  as  aforesaid,  or  from  ne- 
gotiating, executing  or  recording  any  document  or  in- 
strument, or  doing  any  other  act  or  thing,  which  shall 
in  any  manner  affect  the  use  or  the  title  of  any  of  said 
lands  or  estates  in  lands; 

And  be  further  enjoined  and  restrained  from  con- 
tracting with,  inviting,  inducing,  or  in  any  manner  what- 
soever permitting  others  to  do  any  of  the  things  afore- 
said. 

SIXTH. 

That  your  Orator  have  such  other  and  further  relief 
as  the  equity  of  this  case  may  require  and  to  j^our  Honors 
may  seem  meet  and  proper,  together  with  the  costs  of 
this  suit. 

SEVENTH. 

And  your  Orator  prays  that  the  defendants,  and 
each  of  them,  be  required  to  make  full  disclosure  and 
discovery  of  all  the  matters  aforesaid;  and  according 
to  the  utmost  and  best  of  their  knowledge,  information 
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and  belief,  full,  true,  direct  and  perfect  answer  make 
(but  not  under  oath,  an  answer  under  oath  being  hereby 
waived)  to  the  matters  and  things  hereinbefore  stated 
and  charged. 

May  it  please  Your  Honors  to  grant  unto  your  Or- 
ator a  writ  of  subpoena  directed  to  the  said  defendants, 
Oregon  and  California  Railroad  Company,  Southern 
Pacific  Company,  Stephen  T.  Gage,  Union  Trust  Com- 
pany, John  L.  Snyder,  Julius  F.  Prahl,  Albert  E. 
Thompson,  James  Barr,  Fred  Witte,  W.  A.  Anderson, 
W.  H.  Anderson,  O.  M.  Anderson,  F.  E.  Williams, 
Paul  Birkenfeld,  J.  H.  Lewis,  Francis  S.  Wiser,  W.  E. 
Anderson,  Albert  Arms,  Joseph  A.  Maxwell,  Isaac  Mc- 
Kay, J.  R.  Peterson,  D.  MacLafferty,  Edgar  Mac- 
Lafferty,  V.  V.  McAboy,  George  C.  MacLafferty, 
George  Edgar  MacLafferty,  E.  L.  MacLafferty,  B.  N. 
MacLafferty,  Enos  M.  Fluhrer,  F.  W.  Floeter,  S. 
Shryock,  Sidney  Ben  Smith,  Orrin  J.  Lawrence,  Robert 
G.  Balderree,  Oscar  E.  Smith,  Egbert  C.  Lake,  C.  W. 
Sloat,  Jesse  F.  Holbrook,  A.  E.  Haudenschield,  S.  H. 
Montgomery,  W.  A.  Noland,  John  H.  Haggett, 
Charles  W.  Mead,  William  Otterstrom,  Angus  Mac- 
Donald,  John  T.  Moan,  Joseph  D.  Hadley,  Henry  C. 
Ott,  Fred  L.  Freebing,  William  Cain,  R.  T.  Aldrich, 
James  C.  O'Neill,  Alexander  Fauske,  Francis  Wiest, 
Cordelia  Michael,  John  B.  Wiest,  Cyrus  Wiest,  John 
Wiest,  Thomas  Manley  Hill,  Otto  Nelson,  Jasper  L. 
Hewitt,  B.  L.  Porter,  Frank  Wells,  C.  P.  Wells,  I.  H. 
Ingram,  L.  G.  Reeves,  W.  W.  Wells,  F.  M.  Rhoades, 
Marvin  Martin,  and  Roy  W.  Minkler,  and  each  of  them, 
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commanding  them  on  a  day  certain  therein  to  be  named, 
to  appear  and  answer  this  bill,  (but  not  under  oath,  an 
answer  under  oath  being  hereby  waived )  and  to  perform 
such  order  and  decree  in  the  premises  as  to  the  court 
ma)'^  seem  meet  and  as  may  be  required  by  the  principles 
of  equit}^  and  good  conscience. 

CHARLES  J.  BONAPARTE, 

Attorney  General  of  the  United  States. 
JOHN  McCOURT, 

United  States  Attorney  for  District  of  Oregon. 

TRACY  C.  BECKER, 
B.D.TOWNSEND, 

Of  counsel  for  complainant. 
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Exhibit  A 

Articles  of  Incorporation  of  the  Oregon  and  California 
Railroad  Company. 

Know  All  Men  by  These  Presents,  That  we,  the 
undersigned  corporators,  Ben  Holladay  of  New  York, 
and  Cicero  H.  Lewis,  I.  R.  Moores,  J.  C.  Hawthorne, 
and  Medorem  Crawford,  of  the  State  of  Oregon,  do,  by 
these  presents,  associate  ourselves  together  as  a  corpora- 
tion and  body  pohtic,  under  and  by  virtue  of  the  general 
incorporation  law  of  the  State  of  Oregon,  approved 
October  14,  A.  D.  1862,  and  amendments  thereto,  and 
for  such  purpose  we  do,  jointly  and  severally,  hereby 
agree  to  and  with  each  other  to  the  following  articles : 

ARTICLE  I. 

The  name  assumed  by  this  corporation,  and  bv  which 
it  shall  be  known,  is  the  "Oregon  and  California  Rail- 
road Company." 

ARTICLE  11. 

The  duration  of  this  corporation  shall  be  ninety-nine 
(99)  years. 

ARTICLE  III. 

The  enterprise,  business,  pursuit  and  occupation  in 

which  this  corporation  proposes  to  engage  is  to  construct 

a  railroad  and  telegraph  line,  with  all  the  necessary 

branches,  sidetracks,  fixtures,  buildings,  depots,  stations 

and  appurtenances,  from  Portland,  in  the  State  of  Ore- 
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gon,  and  running  thence  southerly  through  the  Willam- 
ette, Umpqua  and  Rogue  River  vallej'^s  to  the  California 
line  on  the  southern  boundary  line  of  Oregon  to  connect 
with  the  railroad  and  telegraph  line  now  being  con- 
structed northerly  through  the  State  of  California  by 
the  California  and  Oregon  Railroad  Company  toward 
the  southern  boundary  of  Oregon ;  and  to  purchase,  own, 
construct,  hold,  equip,  operate  and  use  all  necessary 
ferries  on  the  line  of  such  road  over  the  Willamette  and 
other  rivers,  and  over  any  river  or  rivers  on  either  side 
of  the  line  of  such  railroad  which  may  be  necessary  or 
proper  in  crossing  freight  and  passengers  to  and  from 
the  said  railroad ;  to  maintain  the  said  railroad  and  tele- 
graph line  in  good  order,  condition  and  repair,  and  to 
operate  the  said  railroad  and  employ  the  same  and  the 
said  telegraph  line  in  the  business  of  transporting  pas- 
sengers and  freight  and  the  United  States  mails,  and  for 
the  purposes  aforesaid,  to  pui'chase,  take  and  receive 
of  and  from  the  "Oregon  Central  Railroad  Company," 
of  Salem,  Oregon,  incorporated  April  22,  A.  D.  1867, 
that  portion  of  its  raih'oad  and  telegraph  line  now  com- 
pleted, together  with  all  the  property,  real,  personal  and 
mixed,  and  the  right-of-way  of  such  last  named  corpora- 
tion of  whatsoever  name  and  nature,  and  all  its  rights 
and  franchises  of  every  name  and  nature,  both  legal  and 
equitable,  which  the  said  last  named  corporation  now  has 
or  owned,  or  to  which  it  is  in  any  way  or  mamier  entitled, 
or  hereafter  may  be  entitled  to — whether  the  same  is  ab- 
solute or  contingent,  and  particidarly  and  especially  all 
the  right,  title,  interest,  franchise,  claim  and  demand 
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which  the  said  Oregon  Central  Railroad  Company,  of 
Salem,  Oregon,  aforesaid,  now  has  or  is  entitled  to,  and 
to  which  it  may  hereafter  be  entitled  under  and  by  virtue 
of  an  Act  of  Congress  entitled,  "An  Act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  the  Central  Pacific  Railroad  in  California  to  Port- 
land, in  Oregon,"  approved  July  25,  1866,  and  of  all 
amendments  thereto.  The  purpose  of  this  incorporation 
being  to  make  such  portion  of  the  railroad  and  telegraph 
line  of  said  "Oregon  Central  Railroad  Company"  which 
is  now  completed,  a  part  of  the  line  of  railroad  and  tele- 
graph which  this  corporation  proposes  to  construct,  as 
aforesaid,  from  Portland,  Oregon,  to  the  California  line, 
and  to  construct  and  establish  the  whole  thereof  from 
Portland,  in  Oregon,  to  said  California  line  in  all  re- 
spects in  accordance  with  the  Act  of  Congress  herein- 
before referred  to,  and  the  amendments  thereto,  and  for 
the  purpose  of  receiving  all  the  benefits  of  such  Act  of 
Congress  and  amendments  thereto,  and  intended  to  be 
conferred  thereby  on  the  Oregon  Company,  and  for  the 
purpose  of  complying  with  all  the  provisions  of  such 

Act. 

ARTICLE   IV. 

The  principal  office  for  the  transaction  of  the  busi- 
ness of  this  corporation  shall  be  kept  at  the  city  of  Port- 
land, Multnomah  County,  State  of  Oregon. 

ARTICLE  V. 

The  amount  of  the  capital  stock  of  this  corporation 
is  hereby  fixed  at  Twenty  Million  ($20,000,000)  Dollars. 
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ARTICLE  VI. 

The  amount  of  each  share  of  such  capital  stock  is 
hereby  placed  at  One  Hundred  ($100)  Dollars. 

In  Testimony  Whereof ,  And  of  our  adoption  of  the 
foregoing  articles  of  incorporation,  we,  the  undersigned 
corporators,  have  hereunto  set  our  hands  and  seals  this 
16th  day  of  March,  A.  D.  1870,  in  tripHcate. 

BEN  HOLLADAY 
CICERO  H.  LEWIS 
I.  R.  MOORES, 
J.  C.  HAWTHORNE 
(Corporate  Seal)         MEDOREM  CRAWFORD 

STATE   OF   OREGON,  ) 

/SS 

Count}'-  of  Multnomah,       ( 

Be  it  remembered,  that  on  this  16th  day  of  March, 
A.  D.  1870,  personally  appeared  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  the  county  afore- 
said, the  above  named  corporators,  Ben  Holladaj'-,  Ci- 
cero H.  Lewis,  I.  R.  Moores,  J.  C.  Hawthorne  and 
Medorem  Crawford,  all  to  me  personally  known  as  being 
the  persons  named  in,  and  who,  as  corporators,  made 
and  subscribed  the  foregoing  articles  of  incorporation 
and  severally  acknowledged  to  me  that  they,  and  each 
of  them,  executed  the  foregoing  articles  of  incorpora- 
tion freely  and  voluntarily,  and  for  the  uses  and  pur- 
poses therein  specified. 

Witness  my  hand  and  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

GEO.  W.  INIURRAY, 

(Seal)  Notary  Public. 


Exhibit  B 

This  indenture,  made  and  entered  into  at  Salem,  in 
the  County  of  Marion,  and  State  of  Oregon,  this  twen- 
ty-ninth (29th)  day  of  iNIarch,  A.  D.  One  Thousand 
Eight  Hundred  and  Seventy  (1870),  between  the  Ore- 
gon Central  Railroad  Company,  a  body  corporate  in- 
corporated and  organized  at  the  city  of  Salem,  in  the 
County  of  Marion  and  State  of  Oregon,  on  the  twenty- 
second  (22d)  day  of  April,  A.  D.  One  Thousand  Eight 
Hundred  and  Sixty-Seven  (1867),  under  and  by  virtue 
of  the  general  incorporation  law  of  the  State  of  Oregon, 
approved  October,  A.  D.  One  Thousand  Eight  Hun- 
dred and  Sixty-Two,  entitled,  "An  Act  providing  for 
private  incorporation,  and  the  appropriation  of  private 
property  therefor,"  and  amendments  thereto,  party  of 
the  first  part,  and  the  "Oregon  and  California  Railroad 
Company"  a  body  corporate  incorporated  and  organized 
at  the  city  of  Portland  in  the  Countj^  of  Multnomah,  and 
State  of  Oregon,  on  the  seventeenth  (17th)  day  of 
March,  A.  D.  One  Thousand  Eight  Hundred  and  Sev- 
enty (1870),  under  and  by  virtue  of  the  general  in- 
corporation law  of  the  State  of  Oregon  aforesaid,  and 
amendments  aforesaid,  party  of  the  second  part,  wit- 
nesseth : 

Whereas,  The  "Oregon  Central  Railroad  Company," 
party  of  the  first  part  herein,  was  on  the  20th  day  of 
October,  A.  D.  One  Thousand  Eight  Hundred  and  Six- 
ty-Eight (1868),  duly  designated  by  the  Legislature  of 
the  State  of  Oregon,  by  a  joint  resolution  thereof,  as 

1931 
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the  corporation  to  take,  manage  and  receive  the  benefits 
of  an  Act  of  Congress  making  a  grant  of  lands  to  aid  in 
the  construction  of  a  raih'oad  and  telegraph  line  from 
Portland,  in  Oregon,  to  the  Central  Pacific  Railroad  in 
California,  entitled,  "An  Act  granting  land  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from 
the  Central  Pacific  Railroad  in  California  to  Portland, 
in  Oregon,"  aj^proved  July  25th,  A.  D.  One  Thousand 
Eight  Hundred  and  Sixty-Six  (1866),  and 

Whereas,  the  said  "Oregon  Central  Railroad  Com- 
pany," party  of  the  first  part  herein,  did  afterwards 
and  in  pursuance  of  the  Act  of  Congress  aforesaid,  and 
of  Acts  amendatory  thereof  and  supplemental  thereto, 
duly  file  its  assent  in  writing  to  the  said  Act  of  Con- 
gress, and  all  the  provisions  thereof,  in  the  office  of  and 
with  the  Secretary  of  the  Interior  of  tlie  United  States 
of  America,  at  Washington  City,  District  of  Columbia; 
and  the  said  corporation,  "Oregon  Central  Railroad 
Company,"  of  Salem,  Oregon,  party  of  the  first  part 
herein,  was  recognized  by  the  Department  of  the  In- 
terior as  the  corporation  in  Oregon  entitled  to  take  and 
manage  the  congressional  grant  hereinbefore  referred 
to,  and  receive  the  benefits  thereof;  and  whereas,  the  said 
Orgon  Central  Railroad  Company,  party  of  tlie  first 
part  herein,  did  afterwards  proceed  to  locate  the  line 
of  said  railroad  and  did  locate  the  same  for  a  long  dis- 
tance, and  did  prepare  and  file  its  maps  in  tlie  office  of 
the  Secretary  of  the  Interior,  in  strict  accordance  with 
all  requirements  of  said  Act  of  Congress  of  July  25th, 
1866,  and  amendments  thereto  aforesaid,  making  such 
grant  of  lands  and  did,  prior  to  the  twenty-fifth  (25th) 
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day  of  December,  A.  D.  One  Thousand  Eight  Hundred 
and  Sixty-Nine  (1869),  fully  and  in  all  respects,  as 
required  by  said  Act  of  Congress  and  Acts  amendatory 
thereof  and  supplemental  thereto,  complete  the  construc- 
tion of  twenty  miles  of  its  railroad  and  telegraph,  to-wit : 

Commencing  at  East  Portland,  in  Multnomah  Coun- 
ty, in  the  State  of  Oregon,  and  running  thence  in  a 
southerly  direction  twenty  miles  and  over,  and  did  stock 
and  equip  the  same  in  all  respects  as  required  by  said 
Act  of  Congress;  and 

Whereas,  subsequently  to  December  24th,  A.  D. 
1869,  the  Commissioners  appointed  by  the  President 
of  the  United  States,  under  the  power  vested  in  him  by 
said  Act  of  Congress  of  July  25,  1866,  aforesaid,  to 
examine  and  report  upon  the  railroad  and  telegraph  line 
aforesaid,  being  built  by  said  "Qregon  Central  Rail- 
road Company,"  party  of  the  first  part  herein,  namely, 
E.  R.  Geary,  Thos.  A.  Savier  and  James  H.  Fisk,  did 
examine  the  said  twenty  miles  of  railroad  and  telegraph 
line,  and  did  make  their  report  thereon  to  the  Govern- 
ment of  the  United  States,  as  required  by  said  Act  of 
Congress  aforesaid,  approved  July  25th,  1866,  making 
such  land  grant,  and  the  Acts  amendatory  thereof  and 
suj)plemental  thereto,  whicli  report  was  favorable,  and 
the  same  was  received  and  accepted  by  the  Government 
of  the  United  States;  and  the  said  twenty  miles  of  rail- 
road and  telegraph  line  so  completed  and  ecpiipped,  as 
aforesaid,  were  accepted  by  the  Secretary  of  the  Interior 
of  the  United  States,  and  the  lands  granted  by  the  Acts 
aforesaid,  and  to  which  the  "Oregon  Central  Railroad 
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Company,"  party  of  the  first  part  herein,  was  entitled 
by  virtue  of  the  Acts  of  Congress  aforesaid,  and  the 
completion  and  acceptance  of  twenty  miles  of  its  road, 
were  by  an  order  of  the  Secretary  of  the  Interior  with- 
drawn from  sale  and  private  entry,  and  for  the  benefit 
of  said  "Oregon  Central  Railroad  Company,"  party 
of  the  first  part  herein,  its  successors  and  assigns,  as  in 
and  by  said  Acts  of  Congress  aforesaid  is  provided ;  and 

Whereas,  said  "Oregon  Central  Railroad  Company," 
of  the  first  part  herein,  have  done  large  amounts  of 
work  toward  the  construction  of  its  said  road,  and  in 
addition  to  said  twenty  miles  so  completed,  as  afore- 
said, in  locating  and  grading  the  track  of  the  same,  and 
has  acquired  divers  personal  property,  rights-of-way, 
franchises,  privileges,  credits  and  interests,  real,  per- 
sonal and  mixed,  both  legal  and  equitable,  absolute  and 
contingent,  and 

Whereas,  the  "Oregon  and  California  Railroad  Com- 
pany," party  of  the  second  part  herein,  was  incorpo- 
rated and  organized  solely  with  a  view  of  l^ecoming 
the  assignee  of  all  the  property,  rights  and  franchises 
and  privileges  of  the  "Oregon  Central  Railroad  Com- 
pany," for  reasons  appearing  in  the  subsequent  recitals 
of  this  conveyance,  and  for  the  purpose  of  carrying  out 
to  successful  completion  the  railroad  and  telegraph  line 
conmienced  and  partly  completed  as  aforesaid,  which 
"Oregon  and  California  Railroad  Company"  is  incorpo- 
rated and  oi'ganized  in  strict  accordance  witli,  and  with 
special  reference  to,  a  full  and  complete  compliance  with 
said  Act  of  Congress  aforesaid,  ap])roved  July  *2.5th. 
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1866,  and  Acts  amendatory  thereof  and  supplemental 
thereto,  as  will  more  fully  appear,  reference  being  had 
to  the  articles  of  incorporation  of  such  "Oregon  and 
California  Railroad  Company,"  party  of  the  second  part 
herein,  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Oregon  on  the  seventeenth  (17th)  day  o  f 
March,  A.  D.  1870,  and  there  remaining  of  record,  and 
made  a  part  of  this  conveyance,  and 

Whereas,  the  Board  of  Directors  of  the  "Oregon 
Central  Railroad  Company,"  party  of  the  first  part  here- 
in, did  on  the  28th  day  of  ^larch,  A.  D.  One  Thousand 
Eight  Hundred  and  Seventy,  (1870),  at  their  office 
in  the  city  of  Salem,  State  of  Oregon,  at  a  meeting  of 
such  Board  duly  and  legally  called,  unanimously  adopt 
the  following  resolution,  that  is  to  say: 

"AVhereas,  the  following  communication  has  this  day 
been  received  by  this  company  from  the  "Oregon  and 
California  Railroad  Company,"  a  corporation  incor- 
porated and  organized  at  Portland,  Oregon,  March  17, 
1870,  for  the  purpose  of  constructing  a  railroad  and  tele- 
graph line  from  Portland,  Oregon,  southerly  through 
the  Willamette,  Umpqua  and  Rogue  River  Valleys, 
to  the  south  boundary  of  Oregon,  in  accordance  with  an 
act  of  Congress  approved  July  25th,  A.  D.  1866,  grant- 
ing land  for  such  purpose,  and  amendments  thereto,  to- 
wit : 

"  'Office  of  Oregon  and  California  Railroad  Com- 
pany, Portland,  Oregon,  jNIarch  28th,  1970,  to  the  Presi- 
dent and  Board  of  Directors  of  the  Oregon  Central  Rail- 
road Company,  of  Salem,  Oregon, 
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"  'Gentlemen:  I  respectfully  beg  leave  to  submit  for 
your  consideration  the  following  proposition  from  the 
"Oregon  and  California  Railroad  Company,"  which  I  do 
in  the  form  of  the  following  resolution  of  the  Board  of 
Directors  of  that  corporation  passed  ^larch  26th,  A.  D. 
1870,  at  the  office  of  their  company  in  Portland,  to-wit: 

"  'Resolved,  That  the  President  of  this  company  be 
and  he  is  hereby  authoi-ized  and  instructed  to  enter  into 
negotiations  with  the  "Oregon  Central  Railroad  Com- 
pany" of  Salem,  Oregon,  incorporated  April  22nd,  1867, 
for  the  purchase  by  this  company  of  the  railroad  of  such 
corporation  now  partly  completed,  and  in  progress  of 
construction,  including  all  the  rolling  stock  and  other 
property  connected  therewith,  and  including  also  all  the 
property,  real,  personal  and  mixed,  now  owned  by  such 
"Oregon  Central  Railroad  Company,"  or  to  which  it  may 
in  anywise  be  entitled,  and  including  also  all  franchises 
of  the  said  corporation  which  it  now  owns  or  to  which 
it  is  or  may  be  entitled,  by  virtue  of  any  act  or  resolution 
of  Congress,  or  of  the  Legislature  of  the  state  of  Ore- 
gon, or  in  any  way  or  manner;  and  for  such  purpose  the 
President  of  this  com])any  is  further  authorized  to  agree 
in  writing  in  the  name  of  this  corporation,  and  under  its 
seal  for  such  purchase  by  and  transfer  to,  this  Company 
of  all  such  property,  rights  and  franchises  u^wn  the  fol- 
lowing terms,  to-wit: 

"  'That  in  consideration  of  such  conveyance,  transfer 
and  delivery  to  this  company,  it  shall  agree  to  and  with 
its  directors  and  stockliolders  to  assume  and  shall  assume 
and  agree  to  ])ay  all  the  debts  and  liabilities  of  such  "Or- 
egon Central  Railroad  Company"  as  the  same  mature 
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and  become  due  and  payable,  of  wbatever  name  and  na- 
ture, and  this  company  shall  indemnify  and  forever 
keep  harmless  the  said  "Oregon  Central  Railroad  Com- 
pany," from  any  and  all  such  payments,  and  from  all 
liabilities  whatever  of  every  name  and  nature,  for  which 
said  "Oregon  Central  Railroad  Company"  may  be  liable 
at  the  date  of  the  acceptance  of  these  propositions.  To 
the  propositions  contained  in  the  foregoing  resolution, 
an  early  answer  is  desired. 

"  'Very  respectfully, 

"  'Ben  Holl.vday, 
"  'President  of  Oregon  and  California  Railroad  Com- 
pany.' 

And  Whereas,  this  Company  is  today  indebted  in  a 
large  amount,  to-wit :  in  a  sum  not  Jess  than  Eight  Hun- 
dred Thousand  ($800,000)  Dollars,  nor  more  than  One 
Million  ($1,000,000)  Dollars  in  gold  coin  of  the  United 
States,  and  which  former  sum  is  equivalent  in  value  un- 
der existing  circumstances  to  that  of  all  the  property  and 
franchises  owned  or  possessed  by  this  Company,  or  to 
which  it  is  in  any  wise  entitled; 

"And  whereas,  there  has  heretofore  existed  divers 
controversies  in  the  courts  and  there  is  one  suit  still  pend- 
ing of  a  similar  nature,  wherein  the  right  of  this  company 
to  use  its  corporate  name,  has  been  and  is  questioned  by 
another  company,  and  by  reason  whereof  the  securities 
of  this  company  have  been  weakened  and  rendered  com- 
parativel}'  valueless;  and  which  have  prevented  tliis 
company  and  its  contractors  from  negotiating  the  same; 
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and  from  proceeding  witli  the  construction  of  its  railroad, 
and  which  have  resulted  in  this  company  being  driven 
to  a  cancellation  of  its  contracts  for  the  construction 
thereof ; 

"Therefore,  Resolved,  that  it  is  the  judgment  of  this 
Board  that  it  is  for  the  best  interest  of  this  company,  and 
all  its  stockholders,  to  accept  the  proposition  embodied 
in  the  foregoing  communication. 

"Resolved,  that  this  company  do,  (subject,  however, 
to  approval  by  a  majority  vote  of  the  stock  of  this  cor- 
poration) accept  the  foregoing  proposition  of  the  'Ore- 
gon and  California  Railroad  Company.' 

"Resolved,  that  the  President  and  Secretary  of  this 
company  be  and  they  are  hereby  authorized  and  directed 
to  enter  into  an  agreement  in  writing  in  the  name  of  this 
company,  with  said  'Oregon  and  California  Railroad 
Company,'  for  a  sale  of  all  the  property  and  franchises 
of  this  corporation  upon  the  terms  embodied  in  the  fore- 
going proposition,  which  agreement  shall,  however,  be 
subject  to  the  approval,  or  disapproval  of  a  vote  of  a  ma- 
jority of  the  stock  in  this  company  at  a  stockholders 
meeting  hereafter  to  be  held." 

And  Whereas,  in  pursuance  of  such  last  named  reso- 
lution of  the  Board  of  Directors  of  the  "Oregon  Central 
Railroad  Company,  party  of  the  first  part  herein,  an 
agreement  in  writing  was  entered  into  between  the  "Ore- 
gon Central  Railroad  Company,"  party  of  the  first  part 
herein,  and  the  "Oregon  and  California  Railroad  Com- 
pany," party  of  the  second  part  herein,  which  agreement 
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bears  date  JNIarch  28th,  A.  D.  One  Thousand  Eight  Hun- 
dred and  Seventy,  (1870),  and  of  which  the  following 
is  a  literal  copy,  to-wit: 

"Articles  of  Agreement  made  and  entered  into  this 
28th  day  of  INIarch,  A.  D.  1870,  between  the  'Oregon 
Central  Railroad  Company,'  a  cor^^oration  incorporated 
at  Salem,  on  the  22nd  day  of  April,  A.  D.  1867,  under 
the  general  incorporation  law  of  the  State  of  Oregon, 
and  amendments  thereto,  party  of  the  first  part,  and  the 
'Oregon  and  California  Railroad  Company,'  a  corpora- 
tion incorporated  at  Portland,  Oregon,  on  the  17th  day 
of  ]March,  A.  D.  1870,  under  the  laws  of  Oregon  afore- 
said, party  of  the  second  part, 

"Whereas,  the  party  of  the  first  part  herein  is  the 
owner  of  the  'Oregon  Central  IJ,ailroad,'  partly  com- 
pleted and  in  course  of  construction,  and  rolling  stock 
and  other  valuable  propertj^  and  franchises,  including 
all  the  rights,  privileges,  benefits,  franchises  and  immuni- 
ties granted  and  conferred  on  the  Oregon  Company  by 
an  Act  approved  JuW  25th,  1866,  entitled  'An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad  and 
telegraph  line  from  the  Central  Pacific  Railroad  in  Cali- 
fornia, to  Portland  in  Oregon,'  approved  July  25th,  A. 
D.  1866,  and  amendments  thereto,  and, 

"Whereas,  said  'Oregon  Central  Railroad  Company,' 
party  of  the  first  part  herein,  is  largely  indebted  to  divers 
persons  but  principally  to  Ben  Holladay  and  company 
in  an  amount  not  less  than  Eight  Hundred  Thousand 
($800,000)  Dollars,  nor  more  than  One  Million  ($1,000,- 
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000)  Dollars,  the  exact  amount  of  which  is  to  be  hereaf- 
ter ascertained,  and, 

"Whereas,  it  has  been  agreed,  as  will  more  fully  ap- 
pear by  the  following  communication  and  propositions 
presented  to  the  'Oregon  Central  Railroad  Company,' 
party  of  the  first  part  herein,  by  the  'Oregon  and  Cali- 
fornia Railroad  Company,'  party  of  the  second  part  here- 
in and  the  resolution  of  the  Board  of  Directors  of  the 
said  Oregon  Central  Railroad  Company,  party  of  the 
first  part,  in  answer  thereto,  that  the  said  'Oregon  Cen- 
tral Railroad  Company,'  party  of  the  first  part,  shall 
sell  and  convey  unto  said  'Oregon  and  California  Rail- 
road Company,'  party  of  the  second  part,  all  of  the  rail- 
road and  other  property,  both  real  and  personal,  and  all 
the  rights,  franchises,  privileges  and  propert}^  whatso- 
ever of  every  name,  nature  and  character,  in  considera- 
tion of  an  agreement  uj)on  the  part  of  the  'Oregon  and 
California  Railroad  Company'  to  assume  and  pa}^  as 
they  may  mature  and  become  due,  all  the  debts  and  liabil- 
ities of  ever}^  name  and  nature  of  the  said  'Oregon  Cen- 
tral Railroad  Company,'  and  the  further  agreement  to 
forever  save,  indemnify  and  keep  harmless  the  said  'Ore- 
gon Central  Railroad  Company'  and  its  stockholders  and 
directors  from  all  such  debts  and  liabilities;  which  com- 
munication and  proposition  so  made,  as  aforesaid,  are  as 
follows : 

"  'Office  of  Oregon  and  California  Railroad  Com- 
pany, Portland,  Oregon,  March  28th,  1870.  To  the 
President  and  Board  of  Directors  of  the  Oregon  Cen- 
tral Railroad  Company,  of  Salem,  Oregon. 
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"'Gentlemen:  I  respectfully  beg  leave  to  submit 
for  your  consideration  the  following  proposition  from 
the  'Oregon  and  California  Railroad  Company,'  which 
I  do  in  the  form  of  the  following  resolution  of  the  Board 
of  Directors  of  that  corporation  passed  March  26th,  A. 
D.  1870,  at  the  office  of  their  company  in  Portland,  Ore- 
gon, to-wit: 

"  'Resolved,  that  the  President  of  this  Company  be 
and  he  is  hereby  authorized  and  instructed  to  enter  into 
negotiations  with  the  "Oregon  Central  Railroad  Com- 
pany," of  Salem,  Oregon,  incorporated  April  22nd, 
1867,  for  the  purchase  by  this  company  of  the  railroad 
of  such  corporation,  now  partly  completed  and  in  pro- 
gress of  construction,  including  all  its  rolling  stock  and 
other  property  connected  therewith  and  including  also 
all  the  property,  real,  personal  and  mixed,  now  owned 
by  such  "Oregon  Central  Railroad  Company,"  or  to 
which  it  may  in  anywise  be  entitled  and  including  also 
all  franchises  of  the  said  corporation,  which  it  now  owns 
or  to  which  it  is  or  may  be  entitled  by  virtue  of  any  act 
or  resolution  of  Congress  or  of  the  Legislature  of  the 
State  of  Oregon;  or  in  any  other  way  or  manner;  and 
for  such  purpose  the  President  of  this  company  is  further 
authorized  to  agree  in  writing  in  the  name  of  this  cor- 
poration and  under  its  seal  for  such  purchase  by  and 
transfer  to  this  company  of  all  such  property,  rights  and 
franchises  upon  the  following  terms,  to-wit: 

"  'That  in  consideration  of  such  convej^ance,  transfer 
and  delivery  to  this  company,  it  shall  agree  to  with  said 
"Oregon  Central  Railroad  Company,"  and  to  and  with 
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its  directors  and  stockholders,  to  assume  and  agree  to 
pay  all  the  debts  and  liabilities  of  such  "Oregon  Central 
Railroad  Company,"  as  the  same  mature  and  become  due 
and  payable,  of  whatsoever  name  and  nature,  and  this 
company  shall  also  indemnify,  save  and  keep  harmless 
the  said  "Oregon  Central  Railroad  Company,"  from  any 
and  all  such  payments  and  from  all  liabilities  whatever, 
of  every  name  and  nature,  for  which  said  "Oregon  Cen- 
tral Railroad  Company"  may  be  liable  at  the  date  of  the 
acceptance  of  these  propositions' ;  and 

"Whereas,  in  response  to  the  foregoing  communica- 
tion the  said  'Oregon  Central  Railroad  Company'  did. 
on  the  28th  day  of  JNIarch,  A.  D.  1870,  by  the  Board  of 
Directors,  adopt  the  following  resolution,  to-wit: 

"  'Whereas,  the  following  communication  has  this  day 
been  received  by  this  company  from  the  "Oregon  and 
California  Railroad  Company,"  a  corporation  incorpo- 
rated and  organized  at  Portland,  Oregon,  ]March  17th, 
1870,  for  the  purpose  of  constructing  a  railroad  and  tel- 
egraph line  from  Portland,  Oregon,  southerly  through 
the  Willamette,  Umpqua  and  Rogue  River  Valleys  to 
the  south  boundary"  of  Oregon,  in  accordance  with  an  Act 
of  Congress  approved  July  2.5th,  A.  D.  1866,  granting 
lands  for  such  purpose  and  amendments  thereto,  to-wit : 

"  'Office  of  Oregon  and  California  Railroad  Com- 
pany, Portland,  Oregon,  :March  28th,  1870.  To  the 
President  and  Board  of  Directors  of  the  Oregon  Central 
Railroad  Company — Gentlemen:  I  respectfully  beg 
leave  to  submit  to  your  consideration  the  following  prop- 
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osition  from  the  "Oregon  and  California  Railroad  Com- 
pany," which  I  do  in  the  form  of  the  following  resolution 
of  the  Board  of  Directors  of  that  corporation,  passed 
March  26th,  A.  D.  1870,  at  the  office  of  their  company 
in  Portland,  to-wit: 

"  'Resolved,  that  the  President  of  this  company  be 
and  he  is  hereby  authorized  and  instructed  to  enter  into 
negotiations  with  the  "Oregon  Central  Railroad  Com- 
pany," of  Salem,  Oregon,  incorporated  April  22nd,  1867, 
for  the  purchase  by  this  company  of  the  railroad  of  such 
corporation  now  partly  completed  and  in  progress  of 
construction,  including  all  the  rolling  stock  and  other 
property  connected  therewith  and  including  also  all  the 
property,  real,  personal  and  mixed,  now  owned  by  such 
"Oregon  Central  Railroad  Company,"  or  to  which  it 
may  in  any  wise  be  entitled,  and  including  also  all  fran- 
chises of  said  corporation  which  it  now  owns  or  to  which 
it  is  or  may  be  entitled  by  virtue  of  any  Act  or  Resolu- 
tion of  Congress  or  of  the  Legislature  of  the  State  of 
Oregon,  or  in  any  way  or  manner;  and  for  such  purpose 
the  President  of  this  company  is  further  authorized  to 
agree  in  writing  in  the  name  of  this  corporation  and  un- 
der its  seal  for  such  purchase  by  and  transfer  to  this 
company  of  all  such  property,  rights  and  franchises,  up- 
on the  following  terms,  to-wit: 

"  'That  in  consideration  of  such  conveyance,  trans- 
fer and  delivery  to  this  company,  it  shall  agree  to  and 
with  said  "Oregon  Central  Railroad  Company,"  and 
with  its  directors  and  stockholders  to  assume  and  shall 
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assume  and  agree  to  pay  all  the  debts  and  liabilities  of 
such  "Oregon  Central  Railroad  Company"  as  they  ma- 
ture and  become  due  and  paj^able,  of  whatever  name 
and  nature,  and  this  company  shall  also  indemnify  and 
forever  keep  harmless  the  said  "Oregon  Central  Rail- 
road Company"  from  any  and  all  such  payments,  and 
from  all  liabilities  whatever  of  every  name  and  nature, 
for  which  said  "Oregon  Central  Railroad  Company" 
may  be  liable  at  the  date  of  the  acceptance  of  these  prop- 
ositions. To  the  proposition  contained  in  the  foregoing 
resolution,  an  early  answer  is  desired.  Very  respect- 
fully, ( Signed)  Ben  Holladay,  President  of  Oregon  and 
California  Railroad  Company;  and 

"  'Whereas,  this  company  is  todaj^  indebted  in  a 
large  amount,  to-wit:  a  sum  not  less  than  Eight  Hun- 
dred Thousand  ($800,000)  Dollars,  nor  more  than  One 
Milhon  ($1,000,000)  Dollars  in  gold  coin  of  the  United 
States,  and  which  former  sum  is  equivalent  in  value 
under  existing  circumstances  to  that  of  all  the  property 
and  franchises  owned  or  possessed  by  this  company, 
or  to  which  it  is  anywise  entitled ;  and 

"  'Whereas,  there  has  heretofore  existed  divers  con- 
troversies in  the  courts,  and  there  is  one  suit  still  pend- 
ing of  a  similar  nature  wherein  the  right  of  this  com- 
pany to  use  its  corporate  name  has  been  and  is  ques- 
tioned by  another  company,  and  by  reason  whereof  the 
securities  of  this  company  have  been  weakened  and  ren- 
dered comparatively  valueless,  and  which  have  prevented 
this  company  and  its  contractors  from  negotiating  the 
same  and  from  proceeding  with  the  construction  of  its 
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railroad,  and  which  Iiave  resulted  in  this  compan}^  being 
driven  to  a  cancelation  of  its  contracts  for  the  construc- 
tion thereof; 

"  'Therefore,  Resolved,  that  it  is  the  judgment  of  this 
Board  that  it  is  for  the  best  interest  of  this  company 
and  all  of  its  stockholders  to  accept  the  proposition  em- 
bodied in  the  foregoing  communication. 

"  'Resolved,  that  this  company  do  (subject,  how- 
ever, to  approval  by  a  majority  vote  of  the  stock  of  this 
corporation)  accept  the  foregoing  proposition  of  the 
"Oregon  and  California  Railroad  Company." 

"  'Resolved,  that  the  President  and  Secretarj^  of 
this  company  be  and  they  are  hereby  authorized  and 
directed  to  enter  into  an  agreement  in  writing  in  the 
name  of  this  company  with  said  "Oregon  and  Cali- 
fornia Railroad  Company"  for  a  sale  of  all  the  prop- 
erty and  franchises  of  this  corporation  upon  the  terms 
embodied  in  the  foregoing  propositions,  which  agree- 
ment shall,  however,  be  subject  to  the  approval  or  dis- 
approval of  a  vote  of  a  majority  of  the  stock  in  this  com- 
pany at  a  stockholders'  meeting  hereafter  to  be  held,' 

"Therefore,  in  consideration  of  the  premises  and  of 
the  valuable  considerations  moving  from  one  to  the 
other,  as  hereinbefore  stated,  the  said  'Oregon  Central 
Railroad  Company,'  party  of  the  first  part,  does  hereby 
sell  and  agree  to  convey  within  one  week  from  this  date, 
to  the  'Oregon  and  California  Railroad  Company,'  party 
of  the  second  part  herein,  the  whole  of  the  Oregon  Cen- 
tral Railroad  and  telegraph  line  and  all  the  rolling  stock 
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of  such  road,  and  also  all  property  both  real,  personal 
and  mixed,  now  owned  by  the  'Oregon  Central  Railroad 
Company,'  of  whatever  name  and  nature,  and  all  the 
rights  of  way,  privileges,  franchises  and  interests  what- 
ever, both  legal  and  equitable,  which  the  said  corpora- 
tion, party  of  the  first  part  herein,  now  has  or  owns, 
and  especially  all  the  lands,  rights,  franchises,  privileges, 
emoluments  and  benefits  whatever  which  the  'Oregon 
Central  Railroad  Compam^'  party  of  the  first  part  here- 
in, now  has  or  owns,  or  to  which  it  is  or  maj^  be  entitled 
either  legally  or  equitably,  by  virtue  of  the  Acts  of  Con- 
gress aforesaid,  or  either  or  any  of  them,  or  of  an}''  other 
acts  of  Congress,  or  of  anj^  act  or  resolution  of  the  Leg- 
islature of  the  State  of  Oregon,  or  of  the  decision  of  any 
of  the  federal  or  state  departments,  or  of  the  federal 
or  state  courts. 

"In  consideration  whereof,  the  said  'Oregon  and  Cal- 
ifornia Railroad  Company'  part}^  of  the  second  part 
herein,  hereby  covenants  and  agrees  to  and  with  said 
'Oregon  Central  Railroad  Company,'  party  of  the  first 
part,  to  assume  and  agree  to  pay,  and  it  does  hereby  as- 
sume and  agree  to  pay  to  whomsoever  owing,  or  may 
hereafter  be  due  or  owing,  whenever  the  same  becomes 
due  and  payable,  all  of  the  debts,  obligations  and  lia- 
bilities whatsoever  of  the  said  'Oregon  Central  Raih'oad 
Company,'  of  whatsoever  name,  nature  or  amount,  and 
in  the  gold  coin  of  tlie  United  States,  and  the  'Oregon 
and  California  Railroad  Company'  does  further  liereby 
covenant  and  agree  to  and  with  the  'Oregon  Central 
Railroad  Company,'  party  of  the  first  part,  to  indenuiify 
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and  forever  save  and  keep  harmless  the  said  'Oregon 
Central  Railroad  Company'  against  the  payment  at  am^ 
time  hereafter  of  any  claims,  demand  or  demands  that 
now  exist,  or  which  may  at  any  time  hereafter  arise 
or  come  against  such  last  named  corporation,  and  against 
all  loss,  expenses,  costs,  disbm-sements  and  damages 
whatsoever  which  the  party  of  the  first  part  may  at  any 
time  hereafter  be  called  upon  to  incur  or  pay  by  reason 
of  any  such  claim  or  demand. 

"In  Testimony  Whereof,  the  parties  hereto,  the 
'Oregon  Central  Railroad  Company,'  party  of  the  first 
part,  by  and  through  its  President,  I.  R.  Moores,  and 
George  E.  Cole,  its  Secretary,  and  the  'Oregon  and 
California  Railroad  Company,'  party  of  the  second  part, 
by  and  through  its  President,  Ben  Holladay,  and  its 
Secretary,  A.  G.  Cunningham,  all  of  such  officers  being 
hereunto  duly  authorized  and  empowered  as  aforesaid, 
have  each  caused  their  names,  together  with  the  sig- 
natures of  the  said  officers  respectiveh%  to  be  hereto 
subscribed  and  their  corporate  seals  attached,  this  28th 
day  of  :March,  A.  D.  1870. 

"Oregon  Central  Railroad  Company, 
"(Sd.)  by  I.  R.  Moores,  President. 
(Seal)     "Oregon  Central  Railroad  Company, 
"O.C.R.R.Co.        "(Sd.)  by  Geo.  E.  Cole,  Secretary. 
"Oregon  and  California  Railroad  Company, 

"(Sd.)  Ben  Holladay,  President. 

(Seal)      "Oregon  and  California  Railroad  Company. 
O.&C.R.R.Co.  "(Sd.)  by  A.  G.  Cunningham, 

"Secretary.'* 
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And,  Whereas,  in  pursuance  of  such  resolution  afore- 
said, of  the  Board  of  Directors  of  the  "Oregon  Central 
Railroad  Company,"  partj^  of  the  first  part  herein,  and 
of  the  said  contract  and  agreement  aforesaid  entered 
into  between  the  said  Oregon  Central  Railroad  Com- 
pany, party  of  the  first  part  herein,  and  the  said  "Ore- 
gon and  California  Railroad  Company,"  party  of  the 
second  part  herein,  and  in  affirmance  of  such  resolution 
and  such  contract,  the  stockholders  of  the  "Oregon  Cen- 
tral Railroad  Company,"  party  of  the  first  part  herein, 
did  by  a  vote  of  over  two-thirds  of  the  whole  capital 
stock  of  such  corporation,  at  a  meeting  of  such  stock- 
holders, duly  and  legally  called  for  such  purpose,  and 
held  at  the  office  of  such  company  in  Salem,  State  of 
Oregon,  on  Monday,  March  28th,  A.  D.  1870,  at  7 
o'clock  P.  ]M.,  unanimously  adopt  the  following  reso- 
lutions, to-wit: 

"Whereas,  the  directors  of  this  corporation  did,  at 
a  meeting  of  their  Board,  regularly  called  for  such  pur- 
pose, and  held  at  the  office  of  the  company  in  Salem, 
Oregon,  on  the  14th  day  of  March,  A.  D.  1870,  by  a 
unanimous  vote  adopt  the  following  resolutions : 

"Resolved  that  a  meeting  of  the  stockholders  of  the 
Oregon  Central  Railroad  Company  of  Salem,  Oregon, 
be  and  the  same  is  hereby  called  to  be  held  at  the  office 
of  the  company  in  Salem,  Oregon,  on  jNIonday,  the  28th 
day  of  March  A.  D.  1870,  at  seven  (7)  o'clock  P.  M., 
for  the  purpose  of  considering  the  pro]iriety  of,  and 
authorizing  the  dissolution  of  such  corporation,  the  set- 
tling of  its  business,  disposing  of  its  property,  and  the 
division  of  its  capital  stock; 
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"Resolved,  that  the  Secretary  of  this  company  be 
and  he  is  hereby  authorized  and  directed  to  give  notice 
of  such  meeting  and  of  the  purpose  thereof  by  pubhca- 
tion  of  the  same  ten  days  in  the  following  daily  news- 
papers, to-wit :  the  Daily  Oregonian  and  the  daily  Her- 
ald, published  at  Portland,  Oregon,  and  the  Daily 
Statesman,  published  at  Salem,  Oregon;" 

And,  Whereas,  in  pursuance  of  such  order  of  the 
Board  of  Directors,  the  foUow^ing  notice  was  duly  pub- 
lished as  prescribed  by  such  Board  of  Directors  by  the 
Secretary  of  this  corporation  for  the  period  of  ten  days, 
in  each  of  the  following  named  newspapers,  to-wit:  the 
Daily  Oregonian  and  the  daily  Herald  of  Portland, 
Oregon,  and  the  daily  Statesman,  of  Salem,  Oregon: 

"Notice  to  the  Stockholders  of  the  'Oregon  Central 
Railroad  Company'  of  Salem,  Oregon : 

"At  a  regular  meeting  of  the  Board  of  Directors 
of  the  'Oregon  Central  Railroad  Company'  of  Salem, 
Oregon,  on  the  14th  day  of  ^larch,  A.  D.  1870,  the  fol- 
lowing resolution  w^as  unanimously  adopted,  to-wit: 

"Resolved,  that  a  meeting  of  the  stockholders  of  the 
'Oregon  Central  Railroad  Company'  of  Salem,  Oregon, 
be,  and  the  same  is  hereby  called  to  be  held  at  the  office 
of  the  company  in  Salem,  Oregon,  on  jNIonday,  the  28th 
day  of  March,  A.  D.  1870,  at  seven  (7)  o'clock  P.  M., 
for  the  purjiose  of  determining  the  propriety  of  and 
authorizing  the  dissolution  of  such  corjioration,  the  set- 
tling of  its  business,  disposing  of  its  property,  and  the 
division  of  its  capital  stock. 
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"Therefore,  all  stockholders  in  the  'Oregon  Central 
Railroad  Company'  of  Salem,  Oregon,  are  hereby  noti- 
fied and  requested  to  appear  at  the  office  of  such  com- 
pany in  Salem,  Oregon,  on  Monday,  the  28th  day  of 
March,  A.  D.  1870,  at  seven  (7)  o'clock  P.  M.,  for  the 
purpose  of  attending  to  the  transaction  of  the  business 
specified  in  the  foregoing  resolution.  By  order  of  the 
Board  of  Directors. 
"(Signed)  I.  R.  Moores,  President,  O.  C.  R.  R.  Co. 

"George  E.  Cole,  Secretary,  O.  C.  R.  R.  Co." 

And,  Whereas,  in  pursuance  of  such  call  of  the  Board 
of  Directors  and  such  notice,  there  are  now  here  pres- 
ent the  following  named  stockholders  in  this  corporation, 
each  holding,  owning  and  representing  the  number  of 
shares  of  stock  in  this  corporation,  as  hereinafter  speci- 
fied, and  constituting  in  all  more  than  two-thirds  of 
the  whole  capital  stock  of  this  corporation,  to-wit :  Ben 
Holladay  and  company,  the  owners  and  holders  of  six- 
ty-four thousand  six  hundred  and  sixty-one  (64,661) 
shares  of  such  stock — that  is  to  saj^  fourteen  thousand 
five  hundred  (14,500)  shares  of  the  preferred  interest 
bearing  stock  and  50,161  shares  of  the  common;  and 
J.  H.  Dothitt,  the  owner  and  holder  of  one  share,  and 
each  of  the  following  named  stockholders,  eacli  of  whom 
owns  and  represents  one  sliare;  that  is  to  say:  J.  H. 
INIoores,  I.  R.  INIoores,  E.  N.  Cooke,  A.  L.  Lovejoy, 
Geo.  L.  Woods,  John  F.  ]Miller,  Geo.  W.  Weidler,  A. 
Bush,  J.  C.  Hawthorne,  George  S.  Cole,  Jacob  Conser, 
J.  H.  Foster. 

And,  Whereas,  a  corporation  has  been  duly  incorpo- 
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rated  and  organized  under  the  general  incorporation 
law  of  this  State,  and  the  amendments  thereto,  for  the 
purpose  of  constructing  and  operating  a  railroad  and 
telegraph  line  from  Portland,  Oregon,  southerly  through 
the  Willamette,  Umpqua  and  Rogue  River  valleys,  to 
the  California  line  on  the  southern  boundary  of  Oregon ; 
which  corporation  has  been  organized  by  stockholders 
herein,  representing  and  controlling  over  two-thirds  of 
the  whole  capital  stock  hereof,  and  for  the  sole  purpose 
of  carrying  out  to  successful  completion  the  enterprise 
for  which  this  corporation  was  originally  formed;  the 
reason  for  the  formation  of  such  new  corporation  being 
to  avoid  the  embarrassments  and  impediments  constant- 
ly being  thrown  in  the  way  of  this  enterprise  by  certain 
persons  who  claim  falseh^  to  be  a  corporation  under  the 
laws  of  Oregon  under  the  name  of  the  Oregon  Central 
Railroad  Company,  and  who  ha¥e  heretofore  disputed, 
and  still  are  disputing  the  right  of  this  corporation  to 
the  use  of  such  name ;  and  although  such  claim  upon  the 
part  of  such  alleged  corporation  is  and  ever  has  been 
illegal,  inequitable,  unjust  and  based  upon  a  gross  fraud; 
and  although  such  alleged  corporation  has  heretofore 
uniformly  failed  in  its  attempts  in  court  to  restrain  by 
legal  process  our  use  of  such  name,  and  while  we  be- 
lieve that  all  future  attempts  will  be  met  by  like  results, 
yet  we  are  conscious  of  the  fact  that  such  persons  who 
claim  to  be  such  corporation  have  not  only  the  disposi- 
tion, but  the  power,  Ijy  vexatious  actions  and  suits  in 
divers  courts,  wherein  the  right  to  use  our  corporate 
name  may  be  questioned,  to  annoy  and  harrass  this 
corporation  and  embarrass  its  operations,  impede  the 
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construction   of  its   enterprise,   weaken   and  cloud   its 
securities,  and  injure  its  credit; 

And,  Whereas,  in  consideration  of  the  premises,  it 
is  deemed  advisable  by  the  stockholders  hereinbefore 
mentioned,  and  all  now  present,  to  dissolve  this  corpo- 
ration and  settle  up  its  business,  and  sell,  dispose  of, 
assign,  transfer  and  convey  unto  the  said  "Oregon  and 
California  Railroad  Company,"  such  being  the  name  of 
the  corporation  so  formed,  as  aforesaid,  all  the  property, 
real,  personal  and  mixed,  and  all  the  franchises,  rights 
credits,  privileges  and  emoluments  of  whatsoever  name 
and  nature,  owned  by  or  in  anywise  belonging  to  this 
corporation,  as  per  terms  of  a  written  agreement  be- 
tween the  two  corporations  for  such  purchase,  dated  the 
28th  day  of  March,  A.  D.  1870.    Therefore : 

Resolved,  That  the  "Oregon  Central  Railroad  Com- 
pany," of  Salem,  Oregon,  incorporated  April  22nd, 
1867,  be  and  the  same  is  hereby  dissolved,  to  take  effect 
upon  the  settlement  of  its  business  and  the  sale,  trans- 
fer and  conveyance  of  its  property  and  franchises  as 
hereinafter  specified. 

Resolved,  That  the  President  and  Secretary  of  this 
corporation  be  and  they  are  hereb}'-  authorized,  em- 
powered and  directed  to  immediatel}'-,  and  as  soon  as 
practicable,  settle  all  the  business  of  this  corporation, 
and 

Whereas,  this  corporation  has,  in  and  for  the  con- 
sideration of  the  written  covenants  and  agreements  upon 
the  part  of  the  "Oregon  and  California  Railroad  Com- 
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pan}%"  to  pay  all  the  debts,  demands  and  liabilities  of 
this  company,  of  every  name  and  nature,  as  the  same 
mature  or  become  due,  and  in  and  for  the  further  con- 
sideration of  the  covenants  of  such  corporation  to  for- 
ever save,  indemnify  and  keep  harmless  this  company 
from  all  claims  and  demands  whatsoever,  bargained  and 
sold  to  sucli  "Oregon  and  California  Railroad  Com- 
pany," all  the  property,  real  and  personal,  rights  and 
franchises,  credits  and  interests,  legal  and  equitable, 
determined,  absolute  and  contingent,  of  everj^  name  and 
nature,  now  owned  by  or  belonging  to  this  corporation ; 
therefore, 

Resolved,  Further,  That  the  written  contract  hereto- 
fore entered  into  between  this  company  and  the  said 
"Oregon  and  California  Railroad  Company,"  for  the 
sale  and  transfer  of  all  the  property  of  this  company 
to  such  corporation,  be  and  the  same  is  hereby  ratified 
and  confirmed;  and  that  I.  R.  Moores,  present  President 
of  this  corporation,  and  George  E.  Cole,  present  Sec- 
retary thereof,  in  consideration  of  the  covenants  and 
agreements  aforesaid  on  the  part  of  said  "Oregon  and 
California  Railroad  Company,"  to  pay  all  the  debts  and 
liabilities  of  this  company  of  every  name  and  nature,  be 
and  they  are  hereby  authorized,  empowered  and  directed 
for  this  corporation  and  in  its  corporate  name,  and  as 
its  President  and  Secretary,  and  under  its  corporate 
seal,  and  for  the  use  and  benefit  of  its  stockholders,  to 
sell,  assign,  transfer,  set  over,  convey  and  deliver  to  the 
said  "Oregon  and  California  Railroad  Company,"  of 
Portland,  Oregon,  all  the  property,  real,  personal  and 
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mixed,  of  whatever  name  and  nature,  both  legal  and 
equitable,  absolute  and  contingent,  and  all  donations, 
rights,  credits,  accounts  and  interests  whatever,  now 
owned  by  or  in  any  wise  belonging  to  this  corporation, 
and  all  franchises  and  interests  whatever  by  it  possessed 
or  owned;  and  especially  to  sell,  assign,  transfer,  set 
over  and  convey,  in  the  name  of  this  corporation,  to-wit : 
"Oregon  Central  Railroad  Company,"  and  under  its 
corporate  seal,  unto  the  said  "Oregon  and  California 
Railroad  Company,"  of  Portland,  Oregon,  its  succes- 
sors and  assigns,  all  the  lands,  rights,  titles,  franchises, 
interests,  claims,  propert}^  and  demand  whatsoever,  both 
legal,  equitable,  present  and  prospective,  absolute  and 
contingent,  which  this  corporation,  the  "Oregon  Central 
Railroad  Company,"  of  Salem,  Oregon,  now  has,  owns 
or  possesses  or  to  which  it  is  now  of  right  entitled,  either 
legally  or  equitablj^,  or  to  which  it  may  at  any  time  here- 
after become  entitled,  in  and  to  the  franchise  and  grant 
of  lands  made  by  the  Congress  of  the  United  States 
to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  in  California, 
to  Portland,  in  Oregon,  by  an  Act  entitled,  "An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Railroad  in 
California,  to  Portland,  in  Oregon,"  approved  Juty  25th, 
A.  D.  1866,  and  amendments  thereto;  tliis  cor])oration 
having  been  duly  designated  by  the  Legislature  of  Ore- 
gon, in  pursuance  of  the  requirements  of  such  iVct  of 
Congress,  with  full  power  and  authority  to  include  in 
such  sale,  assignment,  transfer  and  conveyance  all  right, 
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title  and  interest  of  every  name  and  nature,  which  this 
corporation  now  has,  or  to  which  it  is  either  legally  or 
equitably  entitled,  or  at  any  time  hereafter  may  be,  either 
in  whole  or  in  part,  to  the  ownership,  management  and 
control  of  the  lands,  franchises  and  benefits  granted 
or  conferred  by  such  act  of  Congress  and  amendments 
thereto;  and 

Whereas,  the  present  indebtedness  of  this  company 
exceeds  the  sum  of  Eight  Hundred  Thousand  ($800,- 
000)  Dollars  in  U.  S.  gold  coin,  the  whole  of  which 
amount  said  "Oregon  and  California  Railroad  Com- 
pany" have  assumed  and  agreed  to  pay,  and  to  forever 
save,  indemnify  and  keep  harmless  this  company  against 
all  liability  and  damages  by  reason  thereof,  in  consider- 
ation of  this  transfer  and  sale  to  said  corporation,  of  all 
the  property  and  corporate  franchises  of  this  corporation, 
and 

Whereas,  it  is  the  judgment  of  this  meeting  that  the 
assumption  of  such  indebtedness  is  a  full,  complete  and 
adequate  consideration  for  all  the  property  and  corpor- 
ate rights  and  franchises  of  this  company  hereby  direct- 
ed to  be  transferred  and  conveyed,  and  that  the  best  in- 
terests of  all  the  stockholders  herein  are  subserved  by  the 
cancellation  of  the  said  indebtedness ;  and 

Whereas,  there  being  no  money  or  property  to  ap- 
portion among  the  several  stockholders  of  this  company 
after  the  disposal  of  its  property  and  the  payment  of  its 
liabilities,  as  aforesaid,  and  the  business  of  this  company 
being  about  to  suspend;  therefore, 
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Resolved,  That  the  whole  capital  stock  of  this  cor- 
poration, both  preferred  interest  bearing  and  common 
stock,  be  and  the  same  is  hereby  canceled,  and  the  hold- 
ers thereof  are  hereby  directed  to  sm-render  the  certifi- 
cate thereof  to  the  Secrtarj'^  of  this  corporation;  and  such 
Secretary  is  hereby  directed  to  cancel  each  certificate  by 
writing  in  red  ink  across  the  face  of  each  thereof  these 
words:  "Surrendered  and  cancelled  bj^  order  of  a  res- 
olution of  the  stockholders;"  adding  thereto  the  date  and 
his  name  and  title  of  his  office ;  and 

Resolved,  That  from  and  after  the  date  of  the  deliv- 
ery of  such  conve3"ance,  assignment  and  transfer  to  the 
said  "Oregon  and  California  Railroad  Company,"  this 
corporation,  to-wit,  the  "Oregon  Central  Railroad  Com- 
pany," of  Salem,  Oregon,  shall  be  dissolved;  and 

Whereas,  the  Board  of  Directors  of  the  "Oregon 
Central  Railroad  Company,"  party  of  the  first  part,  did, 
at  a  meeting  of  such  Board,  legall}^  called  at  their  office  in 
Salem,  Oregon,  on  the  29th  day  of  ^larch,  A.  D.  1870, 
unanimously  adopt  the  following  resolution: 

"Resolved,  that  I.  R.  Moores,  President,  and  Geo. 
E.  Cole,  Secretary  of  this  company,  be  and  they  are 
hereb}'^  authorized  and  directed  to  make,  execute  and  de- 
liver to  the  'Oregon  and  California  Railroad  Company' 
of  Portland,  Oregon,  in  the  name  of  this  corporation  and 
under  its  corporate  seal  and  under  their  signatures  as 
such  President  and  Secretary,  a  good  and  sufficient  deed 
of  conveyance  of  all  the  property  and  francliises  of  this 
company,  of  whatever  name  and  nature,  real,  personal 
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and  mixed,  and  of  all  its  rights,  credits  and  interests 
whatsoever,  in  accordance  with  the  contract  heretofore 
entered  into  with  such  corporation  for  such  sale,  assign- 
ment, transfer  and  conveyance,  and  in  accordance  with 
the  resolution  of  the  stockliolders  of  this  corporation 
adopted  this  28th  day  of  March,  A.  D.  1870,  affirming 
such  sale  and  directing  such  conveyance." 

Therefore,  in  consideration  of  the  premises  and  of 
the  assumption  on  the  part  of  the  "Oregon  and  Califor- 
nia Railroad  Company,"  party  of  the  second  part  here- 
in, of  all  the  debts  and  liabilities  of  the  "Oregon  Central 
Railroad  Company,"  party  of  the  first  part  herein,  of 
whatsoever  name  or  nature,  and  of  the  covenant  and 
agreement  upon  the  part  of  such  "Oregon  and  California 
Railroad  Company,"  to  pay  all  debts,  liabilities,  claims, 
damages  and  demands  whatsoever,  of  every  name  and 
nature,  for  which  the  "Oregon  Central  Railroad  Com- 
pany," party  of  the  first  part  herein,  is  now  or  at  any 
time  hereafter  may  be  made  liable ;  and  the  further  cov- 
enant to  forever  save,  indemnify  and  hold  hamiless  the 
said  "Oregon  Central  Railroad  Company,"  party  of  the 
first  part  herein,  and  its  directors  and  stockholders, 
against  all  loss,  damages,  costs,  expenses  and  disburse- 
ments by  reason  of  any  such  claim,  liabilities  or  demands, 
all  which  agreements  and  covenants  are,  by  the  accept- 
ance of  this  deed  of  conveyance  by  said  "Oregon  and 
California  Railroad  Company,"  party  of  the  second  part 
herein,  by  such  corporation  recognized  and  agreed,  and 
in  and  for  the  further  consideration  of  the  mutual  cove- 
nants and  agreements  of  the  parties  hereto,  as  aforesaid ; 
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and  of  the  further  consideration  of  the  sum  of  One  Dol- 
lar in  hand  paid  by  the  said  "Oregon  and  California 
Railroad  Company,"  party  of  the  second  part  herein,  to 
the  said  "Oregon  Central  Railroad  Company,"  party  of 
the  first  part,  and  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  "Oregon  Central  Railroad  Company," 
party  of  the  first  part  herein,  by  I.  R.  Moores,  its  Pres- 
ident, and  George  E.  Cole,  its  Secretary,  both  being 
thereto  duly  authorized  and  empowered,  as  aforesaid,  for 
itself,  the  said  "Oregon  Central  Railroad  Company," 
corporation  aforesaid,  and  party  of  the  first  part  herein, 
and  for  its  successors,  has  granted,  bargained,  sold, 
aliened,  assigned,  transferred,  set  over,  enfeoffed,  con- 
veyed, delivered  and  confirmed,  and  by  these  presents  it 
does  hereby  grant,  bargain,  sell,  alien,  assign, 
transfer,  set  over,  enfeoff,  convey,  deliver  and 
confirm  to  the  "Oregon  and  California  Railroad 
Company,"  party  of  the  second  part  hereiji,  and 
to  its  successors  and  assigns,  all  and  singular, 
the  railroad  and  telegraph  line  of  the  said  "Oregon  Cen- 
tral Railroad  Com])any,"  party  of  the  first  part  herein, 
now  constructed  from  a  point  in  the  town  of  East  Port- 
land, in  JMultnomah  County,  State  of  Oregon,  opposite 
the  city  of  Portland,  a  distance  of  over  twenty  miles, 
running  southerly  to  a  point  in  Clackamas  County,  State 
of  Oregon,  together  with  all  and  singular  the  extensions 
of  such  railroad  of  the  said  party  of  the  first  part,  now  in 
progress  of  construction  north  and  south  from  the 
termini  of  the  said  twenty  miles  completed,  as  aforesaid, 
to-wit :  The  whole  fine  of  the  said  railroad  and  right  and 
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franchises  of  the  said  party  of  the  first  part  to  construct 
a  railroad  and  telegraph  line  from  Portland,  in  Oregon, 
southerly  through  the  Willamette,  Umpqua  and  Rogue 
River  valleys  to  the  southern  boundary  of  Oregon  on 
the  California  line ;  together  with  all  its  lands,  tenements 
and  hereditaments  acquired  and  appropriated,  whether 
acquired  by  purchase,  gift,  by  voluntary  conveyance,  or 
the  judgment  or  decree  of  any  court,  or  which  shall  here- 
after be  acquired  or  appropriated  for  the  purpose  of 
right-of-way  for  a  single  or  double  track  railroad,  and 
all  the  appurtenances  thereunto  belonging;  and  also  all 
its  lands  acquired,  or  which  hereafter  shall  be  acquired, 
for  depots,  engine  houses,  machine  shops,  superstruc- 
tures, erections  and  fixtures,  and  also  all  and  singular 
the  whole  of  the  property  of  every  name  and  nature, 
real,  personal  and  mixed,  now  owned  by  the  party  of  the 
first  part  herein,  or  to  which  it  has  any  right,  either  legal 
or  equitable,  absolute  or  contingent ;  and  also  all  and  sin- 
gular the  franchises,  rights  and  i^rivileges  now  owned, 
possessed  or  acquired,  or  to  which  the  said  party  of  the 
first  part  has  any  right  or  title,  either  legal  or  equitable, 
absolute  or  contingent;  and  also  all  the  rails,  bridges, 
ways,  piers,  depots,  engine  houses,  car  houses,  station 
houses,  warehouse,  machine  shops,  work  shops,  mills,  ma- 
chinery, engines,  tackle,  tools,  erections,  superstructures, 
fixtures,  privileges,  franchises  and  rights  of  said  party  of 
the  first  part,  and  all  the  lands,  tenements,  heredita- 
ments and  real  estate  wheresoever  and  whatsoever  now 
owned  by  said  party  of  the  first  part,  or  to  which  it  has 
any  right,  legal  or  equitable,  absolute  or  contingent,  and 
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all  and  singular  the  locomotives,  passenger  cars,  freight 
cars,  and  all  other  cars,  carriages,  tools,  machinery  and 
equipments  for  said  railroad,  and  now  owned  by  said 
"Oregon  Central  Railroad  Compan)^"  party  of  the  first 
part  herein ;  and  also  all  goods  and  chattels,  horses,  mules, 
carts,  drays,  oxen,  all  live  stock,  and  all  implements  of 
every  name  and  nature,  heretofore  or  now  used  in  and 
about  the  construction  of  such  railroad  and  telegraph 
line,  and  all  rolling  stock  of  every  kind  and  description 
now  owned  by  said  partj^  of  the  first  part,  together  with 
all  rents,  issues,  income,  profits,  money,  rights,  benefits 
and  advantages  derived  or  to  be  derived,  had  or  received, 
therefrom  by  said  party  of  the  first  part;  also  all  dona- 
tions and  agreements  to  give,  pay  or  transfer  to  the  party 
of  the  first  part,  anj^  moneys,  lands,  tenements  or  other 
property  with  full  power  and  authoritj^  to  enforce  the 
collection  and  transfer  of  the  same.  And  also  and  es- 
pecially all  the  lands,  rights,  title,  franchise,  interest, 
claim,  property  and  demand  whatsoever,  both  legal  and 
equitable,  present  and  prospective,  absolute  and  contin- 
gent, which  the  "Oregon  Central  Railroad  Company," 
party  of  the  first  part  herein,  now  has,  owns  or  possesses, 
or  to  which  it  is  now  of  right  entitled  legally  or  equitably, 
or  to  which  it  may  at  any  time  hereafter  become  entitled, 
in  and  to  the  franchise  and  grant  of  lands  made  by  the 
Congress  of  the  United  States  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  Central  Pa- 
cific Railroad  in  California,  to  Portland,  in  Oregon,  by 
an  Act  entitled,  "An  ^Vct  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  tlie 
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Central  Pacific  Railroad  in  California  to  Portland,  in 
Oregon,"  approved  July  25,  A.  D.  One  Thousand  Eight 
Hundred  and  Sixty-six  (1866)  and  amendments  there- 
to ;  and  also  all  the  lands  included  in  such  grant  and  all 
the  right,  title  and  interest  which  the  party  of  the  first 
part  now  has  to  the  same,  hereby  giving,  granting  and 
assigning  unto  said  party  of  the  second  part  all  the  right, 
title,  interest  and  claim  which  the  party  of  the  first  part 
now  has  in  or  to  the  lands,  franchises,  property,  benefits 
and  emoluments  granted  or  intended  to  be  granted  by 
virtue  of  the  Act  of  Congress  aforesaid,  and  the  acts 
amendatory  thereof,  or  supplemental  thereto ;  also  all  the 
right,  title  and  franchise  which  the  party  of  the  first  part 
has  for  any  purpose  whatever  by  virtue  of  any  act  or  res- 
olution of  the  Legislature  of  the  State  of  Oregon,  or  the 
judgment  or  decree  of  any  court,  either  state  or  federal. 

To  have  and  to  hold  the  said  premises,  franchises  and 
property,  and  every  part  thereof,  unto  the  said  "Oregon 
and  California  Railroad  Company,"  party  of  the  second 
part  herein,  its  successors  and  assigns  forever. 

In  Witness  Whereof  the  said  "Oregon  Central  Rail- 
road Company,"  party  of  the  first  part  herein,  has  caused 
its  corporate  seal  to  be  affixed  to  these  presents,  and  the 
same  to  be  signed  by  its  President  and  Secretary  by 
resolution  of  the  Board  of  Directors  thereof,  and  also  by 
resolution  of  the  stockholders  thereof  at  Salem,  Marion 
County,  state  of  Oregon,  this  twenty-ninth  (29th)  day 
of  March  in  the  year  of  our  Lord,  One  Thousand  Kiglit 
Hundred  and  Seventy  (1870). 
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Signed,  Sealed  and  Delivered 

in  presence  of  us 
J.  H.  Mitchell 
Memory  N.  Chapman. 

Oregon  Central  Railroad  Company, 

By  I.  R.  Moores,  President. 
Oregon  Central  Railroad  Company, 
By  Geo.  E.  Cole,  Secretary. 

(Seal,  O.  C.  R.  R.  Co.) 

STATE   OF   OREGON) 

County  of  JNIarion,  j 

Be  it  remembered  that  on  this  twenty-ninth  (29th) 
day  of  March,  A.  D.  One  Thousand  Eight  Hundred 
and  Seventy  (1870),  before  me,  M.  N.  Chapman,  a  No- 
tary Public  in  and  for  the  State  of  Oregon  for  the  Coun- 
ty of  Marion,  duly  commissioned  and  qualified,  person- 
ally appeared  the  above  named  I.  R.  jNIoores,  President 
of  the  "Oregon  Central  Railroad  Company,"  and  Geo. 
E.  Cole,  Secretary  of  the  "Oregon  Central  Railroad 
Company,"  named  in  the  foregoing  indenture,  and  whose 
names  are  subscribed  to  the  foregoing  instrument,  both 
personally  known  to  me  to  be  the  individuals  described 
in  and  who  executed  the  said  instrument,  and  they  sever- 
ally acknowledged  to  me  that  he,  the  said  I.  R.  Moores, 
as  President  of  the  "Oregon  Central  Railroad  Com- 
pany," and  he,  the  said  Geo.  E.  Cole,  as  Secretary  of 
the  said  "Oregon  Central  Raih'oad  Company,"  executed 
the  foregoing  conveyance  as  and  for  the  act  and  deed  of 
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the  said  "Oregon  Central  Railroad  Company,"  freely 
and  voluntarily  and  for  the  uses  and  purposes  therein 
mentioned.  And  the  said  Geo.  E.  Cole,  being  duly  sworn, 
did  depose  and  say,  that  he  is  the  Secretary  of  the  "Ore- 
gon Central  Railroad  Company,"  and  resides  at  Port- 
land, Oregon;  that  he  is  acquainted  with  the  corporate 
seal  of  said  company;  that  the  said  seal  affixed  to  the 
foregoing  conveyance  is  such  genuine  corporate  seal; 
that  he  affixed  the  same  as  Secretary  of  said  company 
on  the  twenty-ninth  day  of  INIarch,  A.  D.  1870,  by  order 
of  the  Board  of  Directors  of  said  company,  ratified,  and 
affirmed  by  an  order  of  the  stockholders  thereof,  and  that 
he  signed  his  name  as  Secretary  to  said  conve3^ance  by 
like  orders. 

In  Witness  Whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  Notarial  SeaJ  the  day  and  year  first 
above  written. 
(Notarial  Seal.)  Memory  N.  Chapman^ 

Notary  Public. 
(U.  S.  R.  S.  5c  canceled  M.  N.  C,  March  29,  1870.) 


Exhibit  G 

This  indenture  made  and  entered  into  this  sixth  day 
of  October,  in  the  year  of  our  Lord,  One  Thousand 
Eight  Hundred  and  Eighty,  bet^veen  the  Oregon  Cen- 
tral Railroad  Company,  of  Portland,  Oregon,  a  corpor- 
ation duly  incorporated  and  organized  under  the  laws  of 
the  State  of  Oregon,  part^^  of  the  first  part,  and  the  Ore- 
gon and  California  Railroad  Company,  of  Portland,  Or- 
egon, a  like  corporation  duly  incorporated  and  organ- 
ized under  the  laws  of  the  State  of  Oregon,  party  of  the 
second  part, 

Witnesseth,  That  said  party  of  the  first  part,  the  said 
Oregon  Central  Railroad  Company,  under,  pursuant 
to  and  by  virtue  of  the  power  and  authority  conferred 
upon  it  and  invested  in  it  by  the  laws  of  the  State  of 
Oregon,  and  pursuant  to  and  by  authority  of  resolutions 
duly  passed  at  a  meeting  of  its  stockholders  duly  called 
and  held  at  its  offices  in  Portland,  Oregon,  on  the  6th 
day  of  October,  A.  D.  1880,  and  of  resolution  of  its 
Board  of  Directors  duly  passed  at  a  meeting  of  said 
Board,  duly  held  at  the  office  of  said  Company,  the  6th 
day  of  October,  A.  D.  1880,  among  other  things  author- 
izing the  sale  and  conveyance  of  the  property  hereinafter 
described  to  the  party  of  the  second  part. 

And  in  consideration  of  the  covenants  and  agree- 
ments of  the  party  of  the  second  part,  hereinafter  con- 
tained, and  the  sum  of  Ten  Dollars  in  U.  S.  gold  coin 
to  it  in  hand  paid  by  the  party  of  the  second  part  at  and 
11261 
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before  the  ensealing  and  delivering  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  assigned,  transferred,  set  over,  enfeoffed, 
conveyed  and  confirmed,  and  doth  hereby  grant,  bargain, 
sell,  assign,  transfer,  set  over,  enfeoff,  convey  and  con- 
firm unto  the  party  of  the  second  j^art  and  its  successors 
and  assigns  forever,  all  the  railroad  of  the  said  party  of 
the  first  part  heretofore  constructed,  extending  from 
Portland,  Oregon,  to  St.  Joseph,  in  Yamhill  County, 
in  the  State  of  Oregon,  a  distance  of  forty-eight  miles, 
together  with  all  its  lands,  tenements,  and  hereditaments 
acquired  and  appropriated  for  the  purpose  of  a  right-of- 
way  for  its  railroad  and  for  stations,  depots,  turntables 
and  other  railroad  purposes,  and  all  the  appurtenances 
thereunto  belonging. 

And  also  all  its  lands  not  heretofore  conveyed,  by  it 
acquired  and  which  it  shall  hereafter  acquire  or  to  which 
it  is  entitled  under  and  pursuant  to  the  provisions  of  the 
Act  of  Congress  of  the  United  States  of  America  enti- 
tled "An  Act  granting  lands  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  Portland  to  As- 
toria and  McMinnville,  in  the  State  of  Oregon,"  ap- 
proved May  fourth.  One  Thousand  Eight  Hundred  and 
Seventy. 

And  also  all  its  depots,  engine  houses,  car  houses,  sta- 
tion houses,  warehouses,  machine  shops,  work  shops, 
superstructures,  erections  and  fixtures. 

And  also  all  and  singular  the  franchises,  rights  and 
privileges  now  owned  or  possessed  by  it  the  party  of  the 
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first  part. 

And  all  lands,  tenements  and  hereditaments  ac- 
quired, appropriated  or  now  owned  by  the  party  of  the 
first  part,  wheresoever  situated. 

And  also  all  and  singular  the  locomotives,  tenders, 
passenger  cars,  freight  cars,  and  all  other  cars,  carriages, 
tools,  machinery  and  equipments  for  said  railroad  now 
owned  by  the  party  of  the  first  part. 

And  also  all  goods  and  chattels,  materials  and  sup- 
plies, now  owned  by  the  ])arty  of  the  first  part,  whether 
in  any  way  relating  or  pertaining  or  belonging  to  or  con- 
nected with  said  railroad,  or  running  or  operating  the 
same,  or  otherwise,  together  with  all  rents,  issues,  in- 
comes, profits,  moneys,  rights,  benefits  and  advantages 
derived  or  to  be  derived,  had  or  received  therefrom  by 
said  party  of  the  first  part  in  any  way  whatever. 

And  all  the  premises,  rights,  franchises,  and  prop- 
erty, real,  personal  or  mixed,  whether  hereinbefore  de- 
scribed, specified,  or  enumerated,  or  not,  now  owned  by 
the  said  party  of  the  first  part,  or  to  which  it  has  any 
right,  title  or  interest,  legal  or  equitable,  absolute  or  con- 
tingent. 

To  Have  and  to  Hold  all  and  singular  the  prem- 
ises, rights,  franchises  and  property,  real,  personal  and 
mixed,  hereby  conveyed  or  intended  to  be  conveyed,  and 
every  part  and  parcel  thereof,  with  all  the  appurtenances 
unto  the  same  belonging,  or  in  any  wise  appertaining, 
unto  the  said  party  of  the  second  part,  its  successors  and 
assigns  forever,  and  said  party  of  the  first  part  for  itself, 
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its  successors  and  assigns,  covenants  and  agrees  to  and 
with  said  party  of  the  second  part,  its  successors  and 
assigns,  that  it,  the  said  party  of  the  first  part, 
and  its  successors  and  assigns,  will  and  shall 
upon  the  reasonable  request  and  at  the  cost  of  said  partj'^ 
of  the  second  part,  its  successors  and  assigns,  make,  ex- 
ecute, or  cause  to  be  done  and  executed,  all  and  every 
such  further  and  other  lawful  acts,  convej'^ances  and  as- 
surances in  law  for  the  better  and  more  effectual  vesting 
and  conferring  the  premises,  rights  and  franchises,  here- 
b}'  granted,  or  so  intended  to  be,  in  and  to  the  said  party 
of  the  second  part,  its  successors  and  assigns  forever, 
as  by  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  or  its  or  their  counsel  learned  in  the 
law  shall  be  reasonably  advised  or  deemed  necessary. 

And  this  Indenture  Further  Witnesseth,  That  the 
said  party  of  the  second  part,  the  said  Oregon  and  Cali- 
fornia Railroad  Company,  in  consideration  of  the  grant 
and  conveyance  aforesaid,  hereby  covenants  and  agrees 
to  and  with  said  party  of  the  first  part,  said  Oregon  Cen- 
tral Railroad  Company,  its  successors  and  assigns,  that 
it,  said  Oregon  and  California  Railroad  Company,  and 
its  successors  and  assigns,  will  and  shall  pay  and  dis- 
charge, or  cause  to  be  paid  and  discharged,  all  the  law- 
ful indebtedness  of  the  said  Oregon  Central  Railroad 
Company,  and  will  forever  indemnify  and  save  and  keep 
harmless  said  Oregon  Central  Railroad  Company,  its 
directors  and  stockholders  against  said  indebtedness  and 
from  all  costs,  expenses  and  damages  on  account  thereof. 

In  Witness  Whereof,  Said  party  of  the  first  part  by 
virtue  of  said  resolution  of  said  meetings  of  its  stock- 
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holders  and  Board  of  Directors,  and  said  party  of  the 
second  part,  by  virtue  of  resolutions  of  its  Board  of  Di- 
rectors, duly  passed,  have  caused  this  indenture  to  be 
signed  by  their  respective  Presidents  and  Secretaries, 
and  their  respective  corporate  seals  to  be  affixed  the  day 
and  year  above  written. 

In  presence  of  J.  N.  Dolph,  Chas.  E.  Bretherton. 

THE  OREGON  CENTRAL  RAILROAD  COM- 
PANY, 

By  T.  R.  Cornelius,  President. 

THE  OREGON  CENTRAL  RAILROAD  COM- 
PANY, 

By  A.  G.  Cunningham,  Secretary. 

(Seal) 

THE    OREGON    AND    CALIFORNIA    RAIL- 
ROAD COMPANY, 

By  R.  Koehler,  President. 

THE    OREGON    AND    CALIFORNIA    RAIL- 
ROAD COMPANY, 

By  A.  G.  Cunningham,  Secretary. 
(Seal) 

STATE   OF   OREGON,  ) 

/SS 

County  of  Multnomah,       j 

Be  it  remembered  that  on  sixth  day  of  October,  A. 
D.  1880,  before  me,  the  undersigned,  a  Notary  Public 
in  and  for  the  said  County  of  :Multnomah,  and  State  of 
Oregon,  duly  commissioned  and  qualified,  personally 
came  T.  R.  Cornelius,  President  of  the  Oregon  Central 
Railroad  Company,  and  A.  G.  Cunningham,  Secre- 
tary of  the  Oregon  Central  Railroad  Company,  whose 
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names  are  subscribed  to  the  foregoing  instrument  as 
parties  thereto,  and  as  President  and  Secretary  of  said 
Oregon  Central  Raih'oad  Company,  both  personally 
known  to  me  to  be  the  individuals  named  and  described 
in  and  who  executed  the  said  instrument  and  they  sever- 
ally acknowledged  to  me  that  he,  said  T.  R.  Cornelius, 
as  President,  and  he,  the  said  A.  G.  Cunningham,  as 
Secretary  of  the  Oregon  Central  Railroad  Company, 
executed  the  foregoing  instrument  as  and  for  the  acts 
and  deeds  of  said  Oregon  Central  Railroad  Company 
freely  and  voluntarily,  and  for  the  uses  and  pvir poses 
therein  mentioned,  and  he,  the  said  A.  G.  Cunningham, 
being  by  me  duly  sworn,  did  depose  and  say  that  he  is 
the  Secretary  of  the  Oregon  Central  Railroad  Company, 
and  resides  at  East  Portland,  in  Multnomah  County, 
Oregon,  and  he  is  the  legal  custodian  of  and  is  acquaint- 
ed with,  and  has  in  his  possession  the  corporate  seal  of 
the  Oregon  Central  Railroad  Company;  that  the  seal 
affixed  to  the  foregoing  instrument  is  such  corporate 
seal;  that  the  same  was  so  affixed  by  him  as  Secretary 
of  said  Company,  on  the  sixth  day  of  October,  A.  D. 
1880,  by  order  of  the  Board  of  Directors  of  said  Com- 
pany, and  that  he  signed  his  name  thereto  bj^  the  like 
order  of  the  Board  of  Directors  of  said  Company. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  the  city  of  Portland, 
Oregon,  the  date  first  above  written. 

I.  R.  MOORES, 

(Xotarial  Seal) .       Notary  Public  in  and  for  Oregon. 
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STATE   OF   OREGON,  ) 

}ss. 
County  of  Multnomah,       \ 

Be  it  remembered  that  on  this  sixth  da}'^  of  October, 
A.  D.  1880,  before  me,  the  Notary  Public  in  and  for  the 
said  County  of  Multnomah,  and  the  State  of  Oregon, 
duly  commissioned  and  qualified,  personally  came  R. 
Koehler,  President  of  the  Oregon  and  California  Rail- 
road Company,  and  A.  G.  Cunningham,  Secretary  of  the 
Oregon  and  California  Railroad  Company,  whose  names 
are  subscribed  to  the  foregoing  instrument  as  parties 
thereto,  and  as  President  and  Secretary  of  the  said  Ore- 
gon and  California  Railroad  Company,  both  personalh^ 
known  to  me  to  be  the  individuals  named  and  described 
in  and  who  executed  the  said  instrument,  and  they  sev- 
erally acknowledged  to  me  that  he,  said  R.  Koehler,  as 
President,  and  he,  the  said  A.  G.  Cunningham,  as  Secre- 
tary, of  the  Oregon  and  California  Railroad  Company, 
executed  the  foregoing  instrument  as  and  for  the  act 
and  deed  of  said  Oregon  and  California  Railroad  Com- 
pany freely  and  voluntarily,  and  for  the  uses  and  pur- 
pose therein  mentioned,  and  he,  the  said  A.  G.  Cunning- 
ham, being  by  me  duly  sworn,  did  depose  and  say  that 
he  is  the  Secretary  of  the  Oregon  and  California  Rail- 
road Company,  and  resides  at  East  Portland,  Multno- 
mah County,  Oregon;  tliat  he  is  the  legal  custodian  of 
and  is  acquainted  with  and  has  in  his  ])ossession  the  cor- 
porate seal  of  the  Oregon  and  California  Railroad  Com- 
pany; that  the  seal  affixed  to  the  foregoing  instrument 
is  such  corporate  seal;  that  the  same  was  so  affixed  by 
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him  as  Secretary  of  said  Company  on  the  sixth  day  of 
October,  A.  D.  1880,  by  order  of  the  Board  of  Direc- 
tors of  said  Company;  that  he  signed  his  name  thereto 
by  the  like  order  of  the  Board  of  Directors  of  said  Com- 
pany. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  the  city  of  Portland,  Ore- 
gon, the  date  first  above  written. 

I.  R.  MOORES, 
(Notarial  Seal.)       Notary  Public  in  and  for  Oregon. 


Exhibit  D 

This  indenture,  made  the  second  day  of  June,  in  the 
year  One  Thousand  Eight  Hundred  and  Eighty-One. 
Between  the  Oregon  and  Cahfornia  Raih'oad  Company 
(a  corporation  organized  and  existing  under  the  laws 
of  Oregon,  and  hereinafter  called  the  Company),  of 
the  first  part,  and  Henry  Villard,  of  the  City  and  State 
of  New  York,  Robert  Davie  Pebbles,  of  London,  in 
England,  and  Charles  Edward  Bretherton,  of  the  City 
and  State  of  New  York,  (hereinafter  called  the  Trus- 
tees) ,  of  the  second  part. 

Whereas,  by  an  Act  of  Congress,  entitled,  "An  Act 
errantinsr  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Central  Pacific  Railroad 
in  California,  to  Portland,  in  Oregon,"  and  approved 
July  25th,  1866,  it  was,  amongst  other  things,  enacted 
as  follows:  "Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  the  'California  and  Oregon 
Railroad  Company,'  organized  under  an  Act  of  the 
State  of  California,  to  protect  certain  parties  in  and  to 
a  railroad  survey  "to  connect  Portland,  in  Oregon,  with 
Marysville,  in  California,"  approved  April  6th,  1863, 
and  such  Company,  organized  under  the  laws  of  Ore- 
gon as  the  Legislature  of  said  State  shall  hereafter 
designate,  be  and  they  are  hereby  authorized  and  em- 
powered to  lay  out,  locate,  construct,  finish  and  maintain 
a  railroad  and  telegraph  line  between  the  city  of  Port- 
land, in  Oregon,  and  the  Central  Pacific  Railroad  in 
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California,  in  the  manner  following,  to-wit;  The  said 
California  and  Oregon  Railroad  Company  to  construct 
that  part  of  the  said  railroad  and  telegraph  within  the 
State  of  California,  beginning  at  some  point  (to  be  se- 
lected by  said  Company)  on  the  Central  Pacific  Rail- 
road in  the  Sacramento  valley,  in  the  State  of  Califor- 
nia and  running  thence  northerly,  through  the  Sacra- 
mento and  Shasta  valleys,  to  the  northern  boundary  of 
the  State  of  California;  and  the  said  Oregon  Company 
to  construct  that  part  of  the  said  railroad  and  telegraph 
line  within  the  State  of  Oregon,  beginning  at  the  city 
of  Portland,  in  Oregon,  and  running  thence  southerly 
through  the  Willamette,  Umpqua  and  Rogue  River  val- 
leys to  the  southern  boundary  of  Oregon,  where  the  same 
shall  connect  with  the  part  aforesaid  to  be  made  by  the 
first  named  Company,  Provided^  that  the  Company  com- 
pleting its  respective  part  of  th^said  railroad  and  tele- 
graph line  from  either  of  the  termini  herein  named  to 
the  line  between  California  and  Oregon  before  the  other 
Company  shall  have  likewise  arrived  at  the  same  line 
shall  have  the  right,  and  the  said  Company  is  hereby 
authorized  to  continue  in  constructing  the  same  beyond 
the  line  aforesaid,  with  the  consent  of  the  State  in  which 
the  unfinished  part  may  lie,  upon  the  terms  mentioned  in 
this  Act,  until  the  said  parts  shall  meet  and  connect 
and  the  whole  line  of  the  said  railroad  and  telegraph 
shall  be  completed. 

"Sec.  2.  And  be  it  further  enacted,  that  there  be 
and  hereby  is,  granted  to  the  said  Companies,  their  suc- 
cessors and  assigns,  for  the  purpose  of  aiding  in  the 
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construction  of  said  railroad  and  telegraph  line,  and 
to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  and  public  stores  over 
the  line  of  said  railroad,  every  alternate  section  of  pub- 
lic land  not  mineral,  designated  bj-  odd  nimibers,  to 
the  amount  of  twenty  alternate  sections  per  mile  (ten 
on  each  side)  of  said  railroad  line;  and  when  any  of 
said  alternate  sections  or  parts  of  sections  shall  be  found 
to  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  pre-empted,  or  otherwise  disposed  of,  oth- 
er lands  designated  as  aforesaid  shall  be  selected  by  said 
Companies  in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate  sections,  desig- 
nated by  odd  numbers  as  aforesaid  nearest  to,  and  not 
more  than  ten  miles  beyond  the  limits  of  the  said  first 
named  alternate  sections;  and  as  soon  as  the  said  Com- 
panies, or  either  of  them  shall  file  in  the  ofiSce  of  the 
Secretary  of  the  Interior  a  map  of  the  survey  of  said 
raih'oad  or  any  portion  thereof  not  less  than  sixty  con- 
tinuous miles  from  either  terminus,  the  Secretary  of  the 
Interior  shall  withdraw  from  sale  public  lands  herein 
granted  on  each  side  of  said  railroad,  so  far  as  located 
and  within  the  limits  before  specified.  The  lands  herein 
granted  shall  be  applied  to  the  building  of  said  road 
within  the  States  respectively  wherein  they  are  situated. 
And  the  sections  and  parts  of  sections  of  land  which 
shall  remain  in  the  United  States  witlim  the  limits  of 
the  aforesaid  grant,  shall  not  be  sold  for  less  than  double 
the  mininmm  price  of  public  lands  when  sold.  Provided, 
That  bona  tide  and  actual  settlers  under  the  pre-emption 
laws  of  the  United  States  may,  after  due  proof  of  set- 
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tlement,  improvement  and  occupation,  as  now  provided 
by  law,  purchase  the  same  at  the  price  fixed  for  said  lands 
at  the  date  of  such  settlement,  improvement  and  occupa- 
tion, ylnd  provided,  also.  That  settlers  under  the  pro- 
vision of  the  Homestead  Act,  who  comply  with  the  terms 
and  requirements  of  said  Act,  shall  be  entitled,  within 
the  limits  of  said  grant,  to  patents  for  an  amoimt  not 
exceeding  eighty  acres  of  the  land  so  reserved  by  the 
United  States,  anything  in  this  Act  to  the  contrary 
notwithstanding." 

"Sec.  3.  And  be  it  further  enacted.  That  the  right- 
of-way  through  the  public  lands  be  and  the  same  is  here- 
by granted  to  said  companies  for  the  construction  of 
said  railroad  and  telegraph  line;  and  the  right,  power 
and  authority  are  hereby  given  to  said  Companies  to 
take  from  the  public  lands  adjacent  to  the  line  of  said 
road,  earth,  stone,  timber,  water  and  other  materials  for 
the  construction  thereof.  Said  right-of-way  is  granted 
to  said  railroad  to  the  extent  of  one  hundred  feet  in 
width  on  each  side  of  the  said  railroad  where  it  may 
pass  over  the  public  lands,  including  all  necessary 
grounds  for  stations,  buildings,  work  shops,  depots,  ma- 
chine shops,  switches,  sidetracks,  turntables,  water  sta- 
tions, or  any  other  structures  required  in  the  construc- 
tion and  operating  of  said  road." 

And  Whereas,  by  another  Act  of  Congress,  entitled, 
"An  Act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to  Astoria 
and  Mc^Iinnville,  in  the  State  of  Oregon,"  and  approved 
JNIay  4,  1870,  it  was,  amongst  other  things,  enacted  as 
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follows:  "Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  and  telegraph  line  from 
Portland  to  Astoria,  and  from  a  suitable  point  of  junc- 
tion near  Forest  Grove  to  the  Yamhill  River,  near  ]Mc- 
Minnville,  in  the  State  of  Oregon,  there  is  hereby  grant- 
ed to  the  Oregon  Central  Railroad  Company,  now  en- 
gaged in  constructing  the  said  road,  and  to  their  suc- 
cessors and  assigns,  the  right-of-way  through  the  pub- 
lic lands  of  the  width  of  one  hundred  feet  on  each  side 
of  said  road  and  the  right  to  take  from  the  adjacent 
public  lands  materials  for  constructing  said  road,  and 
also  the  necessary  lands  for  depots,  stations,  side-tracks, 
and  other  needful  uses  in  operating  the  road,  not  ex- 
ceeding forty  acres  at  any  one  place;  and,  also,  each 
alternate  section  of  the  public  lands  not  mineral,  ex- 
cepting coal  or  iron  lands,  designated  by  odd  numbers, 
nearest  to  the  said  road,  to  the  amount  of  ten  such  al- 
ternate sections  per  mile,  on  each  side  thereof,  not  other- 
wise disposed  of  or  reserved,  or  held  bj^  valid  pre-emp- 
tion or  homestead  right  at  the  time  of  the  passage  of  this 
Act,  and  in  case  the  quantity  of  ten  full  sections  per 
mile  cannot  be  found  on  each  side  of  said  road  within 
the  said  limits  of  twent}''  miles,  other  lands  designated 
as  aforesaid  shall  be  selected  under  the  direction  of  the 
Secretary  of  the  Interior  on  either  side  of  any  part  of 
said  road  nearest  to  and  not  more  than  twenty-five  miles 
from  the  track  of  said  road  to  make  up  such  deficienc5^" 

And,  Whereas,  said  Oregon  and  California  Raih'oad 
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Company  has  succeeded  to  and  become  invested  with 
and  is  now  possessed  of  and  entitled  to  all  the  grants, 
rights,  franchises  and  privileges  conferred  upon  the  Ore- 
gon Company  referred  to  in  the  first  hereinbefore  en- 
titled Act  of  Congress,  and  of  the  Oregon  Central  Rail- 
road Company  mentioned  in  the  secondly  hereinbefore 
recited  Act  of  Congress,  and  there  has  been  already  ac- 
cepted and  approved  by  the  United  States,  as  duly  con- 
structed under  the  provisions  of  the  said  firstly  recited 
Act,  the  part  of  the  railroad  of  said  Oregon  and  Califor- 
nia Railroad  Company,  situated  between  East  Port- 
land and  Roseburg,  198  miles  in  length,  and  as  duly 
constructed  under  the  provisions  of  the  said  secondly 
recited  Act,  the  part  of  the  railroad  of  said  Oregon  and 
California  Railroad  Company,  situate  between  Port- 
land and  St.  Joseph,  47  miles  in  length,  and  the  Com- 
pany has  resolved  to  and  is  about  to  proceed  with  the 
completion  of  the  remaining  lines  of  railroad  and  tele- 
graph authorized  by  and  specified  in  said  Acts  of  Con- 
gress. 

And,  Whereas,  said  Oregon  and  California  Railroad 
Company,  by  an  indenture  dated  the  fifteenth  day  of 
April,  in  the  year  of  our  Lord,  One  Thousand  Eight 
Hundred  and  Seventy,  mortgaged  to  Faxon  D.  Ather- 
ton  and  jVIilton  S.  Latham,  all  its  railroad  from  Port- 
land to  the  boundary  line  of  the  State  of  Oregon  and 
California  then  constructed  and  thereafter  to  be  con- 
structed, with  its  equipments  and  appurtenances,  and 
all  its  property  except  its  Congressional  land  grant,  upon 
the  terms  and  conditions  therein  mentioned,  to  secure 


140  O.  (§  C.  R.  R.  Co..  ct  al 

an  issue  of  eighteen  thousand  four  hundred  and  fifty- 
mortgage  bonds  of  the  said  Comi^any,  amounting  to 
the  sum  of  Ten  MilHons  Nine  Hundred  and  Fifty  Thou- 
sand Dollars  and  interest  thereon  as  evidenced  by  inter- 
est warrants  or  coupons  thereto  annexed,  all  wliich  bonds 
were  duly  negotiated  and  issued. 

And,  Whereas,  by  another  indenture  also  dated  the 
fifteenth  day  of  April,  in  the  year  of  our  Lord  One 
Thousand  Eight  Hundred  and  Seventy,  said  Company 
granted  and  conveyed  to  the  said  Milton  S.  Latham, 
Faxon  D.  Atherton  and  William  Norris  all  the  lands 
granted,  and  to  be  granted  by  the  United  States,  to  aid 
in  the  construction  of  said  railroad  upon  trusts  as  therein 
provided  for  the  sale  of  such  lands,  and  for  the  creation 
with  the  proceeds  of  such  sale  of  a  sinking  fund  for  the 
payment  at  maturity  of  said  issue  of  Ten  JNIillions  Nine 
Hundred  and  Yiiiy  Thousand  Dollars,  in  amount  of  the 
first  mortgage  bonds  of  said  Compan}\ 

And  Whereas,  said  Company  having  made  default 
in  payment  of  the  interest  upon  said  bonds,  the  holders 
thereof  formed  and  organized  themselves  into  an  asso- 
ciation called  the  "Association  of  Holders  of  the  Ore- 
gon and  California  Railroad  Seven  Per  Cent  First  Mort- 
gage Bonds,"  having  its  office  and  legal  domicile  at 
Frankfort-on-the-]Main,  in  Germany,  and  such  associa- 
tion became  the  holder  of  all  of  said  bonds. 

And,  Whereas,  by  a  plan  of  reorganization  of  said 
Oregon  and  California  Railroad  Company,  ado[)ted  by 
an  extraordinary  general  meeting  of  said  association  on 
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the  5th  day  of  May,  1881,  and  adopted  and  ratified  by 
a  special  meeting  of  the  stockholders  of  said  Company 
on  the  7th  day  of  iNIay,  1881,  it  was  resolved  and  agreed 
that  the  holders  of  said  bonds  should  receive  payment 
thereof  in  a  new  issue  of  preferred  stock  of  said  Com- 
pany of  the  amount  and  of  the  character  and  under  and 
subject  to  the  conditions  hereinafter  specified,  and  that 
the  performance  of  the  conditions  upon  which  said  pre- 
ferred stock  should  be  subscribed  and  issued  should  be 
secured  by  a  deed  of  trust  or  security  to  said  Henry 
Villard,  Robert  Davie  Peebles  and  Charles  Edward 
Bretherton,  in  the  manner  provided  and  effected  by  these 
presents. 

And,  Whereas,  in  pursuance  of  further  provisions  of 
said  plan  of  reorganization  by  a  deed  of  mortgage  and 
trust  dated  the  first  day  of  June,  1881,  the  Company 
mortgaged  its  railroads,  lands,  and  all  other  property, 
present  and  future,  to  Henry  Villard,  Horace  White 
and  Charles  Edward  Bretherton  to  secure  an  immediate 
issue  of  6,000  first  mortgage  bonds,  for  the  aggregate 
amount  of  Six  JNIillion  Dollars  in  gold  coin,  bearing  in- 
terest at  the  rate  of  six  per  cent  per  annum,  payable  half 
yearly,  on  the  first  days  of  January  and  Juh%  and  re- 
deemable at  110  per  cent  of  the  par  value  thereof,  in 
manner  in  said  bonds  and  mortgage  specified,  all  of 
which  6,000  bonds  have  been  issued  and  are  now  out- 
standing, and  also  to  secure  such  further  issues  of  first 
mortgage  bonds  not  exceeding  in  whole  the  rate  of 
$20,000  for  each  mile  of  road  now  or  hereafter  construct- 
ed by  said  Company  as  should  be  thereafter  made  under 
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the  provisions  and  on  the  security  of  said  deed  of  mort- 
gage and  trust. 

And,  Whereas,  the  said  Company  in  pursuance  of 
its  articles  of  incorporation  and  by-laws  and  of  said  plan 
of  reorganization  of  the  Company  approved  and  ratified 
by  the  special  meeting  of  its  stockholders  held  on  the 
7th  day  of  May,  1881,  has  made  an  isue  of  preferred 
stock,  Twelve  Million  Dollars  in  amount  in  twelve  thou- 
sand shares  of  One  Hundred  Dollars  each,  all  of  which 
stock  has  been  subscribed,  and  issued  upon  the  following 
conditions,  namely : 

I.  The  preferred  stock  is  entitled  to  a  preferential 
dividend,  not  cumulative,  of  seven  per  cent  per  annum, 
payable  out  of  the  net  earnings  of  the  Company,  and, 
after  the  first  mortgage  bonds  hereinafter  specified  have 
been  paid  off  out  of  the  gross  proceeds  of  the  land  grants. 

II.  Net  earnings  mean  the  surplus  of  the  gross 
earnings  of  the  railroad,  after  the  deduction  only  of 
all  operating  and  management  expenses,  repairs,  neces- 
sary increase  of  rolling  stock  and  equipment,  taxes  and 
the  interest  and  sinking  fund  payments  upon  the  first 
mortgage  bonds  secured  by,  and  now  or  hereafter  issued 
under  the  provisions  of  the  deed  of  mortgage  and  trust, 
dated  June  1st,  1881,  and  made  by  the  Company  to 
Henry  Villard,  Horace  White  and  Charles  Edward 
Bretherton. 

III.  In  addition  to  the  preferential  dividend  above 
mentioned,  the  preferred  stock  shall  rank  equally  with 
the  common  stock  for  additional  dividends  in  each  vcar, 
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after  the  common  stock  has  received  seven  per  cent  in 
such  year. 

IV.  The  entire  gross  proceeds  of  the  lands,  remain- 
ing after  payment  of  the  first  mortgage  bonds  above 
specified,  shall  be  distributed  exclusively  among  the  pre- 
ferred stockholders. 

V.  The  dividend  on  the  preferred  stock,  realized 
from  the  proceeds  of  the  lands  as  above  defined,  shall 
diminish,  pro  tanto,  the  preferential  right  of  the  pre- 
ferred stock  to  dividends  out  of  the  net  earnings  of  the 
road,  as  against  the  common  stock,  but  in  no  case  shall 
any  part  of  the  land  proceeds,  as  above  defined,  be  dis- 
tributed among  the  common  stock. 

VI.  The  computation  of  earnings  and  land  pro- 
ceeds for  the  purpose  of  adjusting  the  amount  of  the 
preferential  dividend  shall  be  made  annually  on  the  31st 
of  December,  and  the  dividend  shall  be  declared  at  or 
before  the  annual  meeting  in  the  following  April. 

VII.  On  any  dissolution  of  the  Company,  the  pre- 
ferred stock  shall  be  refunded  in  full,  before  anything 
is  refunded  to  the  common  stock. 

VIII.  No  sale,  disposition,  incumbrance  or  lease 
of  the  railroad  or  any  part  of  it,  nor  any  mortgage  or 
issue  of  bonds,  except  the  first  mortgage  bonds  at  the 
rate  of  $20,000  a  mile  hereinbefore  specified,  nor  any  op- 
erating traffic  or  running  contract  in  the  nature  of  a 
lease,  or  which  shall  transfer  the  management  or  opera- 
tion of  the  road,  or  any  part  of  it,  to  another  comj)any, 
nor  any  consolidation  with  another  conijiany,  nor  any 
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lease  of  the  railroad  of  another  company,  nor  any  guar- 
antee or  assumption  of  the  liabilities  of  any  other  com- 
pany for  bonds,  coupons,  dividends,  or  otherwise,  nor 
any  supplementary  articles  of  incorporation  of  the  Com- 
pany, nor  any  increase  of  the  preferred  or  common  stock, 
shall  be  made,  or  be  valid  without  the  consent  of  an  abso- 
lute majority  in  amount  of  all  the  preferred  stock  ac- 
tually issued  and  outstanding,  nor  shall  the  Pacific  Ex- 
tension be  undertaken  without  such  consent. 

IX.  The  dividends  on  the  preferred  stock  for  the 
years  1881  and  1882,  not  exceeding  eight  per  cent  in 
all  may  be  paid  in  scrip,  convertible  into  ]:)referred  stock 
instead  of  cash. 

And  Whereas,  in  further  pursuance  of  said  ])lan  of 
reorganization,  it  has  been  resolved  and  agreed  between 
the  said  Companj'^  and  the  said  Trustees,  that  the  owner- 
ship of  all  the  shares  of  said  preferred  stock  so  issued 
and  entitled  to  the  security  of  these  presents,  shall  be  evi- 
denced by  certificates  issued  by  said  Company,  and  re- 
ferring to  these  presents  and  upon  wliicli  certificates  the 
conditions  upon  wliich  said  preferred  stock  is  subscribed 
and  issued  as  hereinbefore  set  forth  shall  be  endorsed, 
and  otherwise  in  such  form  as  said  Company  and  said 
Trustees  shall  from  time  to  time  determine,  but  whicli 
certificates  shall  onlv  be  valid  when  countersigned  by, 
and  registered  with  some  respectable  bank  or  trust  com- 
pany in  New  York,  London  and  Frankfort-oii-lhe-iNrain, 
from  time  to  time  agreed  ii]ion  and  appointed  in  writ- 
ing In'  said  Trustees  and  said  Comiijiny.  as  Registrars 
of  said  preferred  stock. 


vs.  The  United  States  145 

And,  AVhereas,  the  Farmers  Loan  and  Trust  Com- 
pany in  New  York,  the  I^ondon  and  San  Francisco 
Bank,  limited,  in  London,  and  the  Deutsche  Vereins- 
bank,  in  Frankfort-on-the-Main,  have  been  so  agreed 
upon  and  appointed  as  Registrars  of  said  preferred  stock. 

Now,  this  Indenture  Witnesseth,  That  in  pursuance 
of  said  resolution  and  agreements  and  of  said  plan  of 
reorganization,  and  to  secure  the  performance  of  the  con- 
ditions upon  which  said  preferred  stock  has  been  sub- 
scribed and  issued,  as  aforesaid,  said  Oregon  and  Cali- 
fornia Railroad  Company,  doth  hereby  grant,  bargain, 
sell,  assign,  transfer  and  convey  unto  said  Henry  Vil- 
lard,  Robert  Davie  Peebles  and  Charles  Edward  Breth- 
erton,  their  heirs,  assigns  and  legal  successors,  as  Trus- 
tees of  these  presents,  all  and  singular  the  railroad  lines 
of  said  Oregon  and  California  Raiiroad  Company,  now 
constructed  and  in  operation,  between  East  Portland 
and  Roseburg,  and  between  Portland  and  Corvallis,  and 
Albany  and  Lebanon,  in  the  State  of  Oregon,  including 
the  railroads  heretofore  known  as  the  Oregon  Central 
Railroad,  the  Western  Oregon  Railroad  and  the  Albany 
and  Lebanon  railroad,  in  all  about  three  hundred  and 
six  and  one-half  (306i/>)  miles  in  length  running  through 
the  Counties  of  Multnomah,  Clackamas,  Marion,  Linn, 
Lane,  Douglas,  Washington,  Yamhill,  Polk  and  Ben- 
ton in  said  State  of  Oregon  together  with  the  ferry,  fer- 
ry-boats and  landings  connecting  said  railroads  at  Port- 
land and  East  Portland,  and  also  all  the  railroads  of 
said  Oregon  and  California  Railroad  Com])any  to  be 
hereafter  constructed,  that  is  to  say  the  Pacific  Exten- 
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sion  thereof,  from  Forest  Grove  to  Astoria,  in  accord- 
ance with  the  act  of  Congress  of  May  4,  1870,  hereinbe- 
fore recited,  and  the  hne  from  Corvallis  to  Junction  and 
the  Southern  Extension  thereof  from  Roseburg  to  Cali- 
fornia, to  a  junction  with  the  Central  Pacific  Railroad 
in  accordance  with  the  Act  of  Congress  of  July  25,  1866, 
hereinbefore  recited,  and  also  all  land  rights  of  way,  ease- 
ment and  premises  now  acquired  or  appropriated  for  the 
purpose  of  the  right  of  way  of  said  railroads,  or  for 
grounds,  side  tracks,  depots,  warehouses,  tanks,  round 
houses,  stock  j^ards,  or  any  other  railroad  purposes  and 
also  all  lands  granted  by  the  United  States  in  aid  of  the 
construction  of  the  said  railroads  already  completed  be- 
tween the  termini  aforesaid  and  not  yet  sold,  estimated 
to  be  in  amount  about  one  million  nine  hundred  thousand 
acres,  and  all  other  lands  now  or  which  may  be  hereafter 
granted  to  said  company  by  the  United  States,  and 
which  lands  are  intended  to  be  more  particularly  identi- 
fied as  the  same  are  patented  by  the  United  States  in 
manner  hereinafter  provided  and  also  together  with  all 
rails,  spikes,  ties,  timber,  iron,  switches,  frogs,  depots, 
warehouses,  round  houses,  machine  shops,  bridges,  trestle 
work,  and  all  other  buildings  or  structures  now  or  here- 
after belonging  to,  or  used  for,  the  maintenance  or  oper- 
ation of  said  railroads  respectively,  including  all  tlie  of- 
fices, docks  and  warehouses  of  the  company,  in  Portland 
and  East  Portland,  or  elsewhere,  and  all  locomotives,  cars 
and  other  rolling  stock,  railroad  supplies,  fuel,  tools  and 
machinery  now  used,  or  which  may  hereafter  be  used  in, 
or  provided   for  the  maintenance  or  operation  of  said 
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railroads  and  all  telegraph  lines  and  other  appurtenances 
of  said  railroads  and  the  franchise  to  operate  same,  and 
all  the  income,  earnings,  and  profits  of  said  railroads, 
lands  and  premises  and  all  other  present  and  future  prop- 
erty of  every  description,  of  said  Oregon  and  California 
Railroad  Company. 

To  have  and  to  hold  the  said  railroads,  lands,  rolling 
stock,  equipment,  premises  and  property  unto  the  use 
of  said  Henry  Villard,  Robert  Davie  Peebles  and 
Charles  Edward  Bretherton,  their  heirs,  assigns  and 
legal  successors  as  trustees  of  these  presents  as  joint 
tenant,  and  not  as  tenants  in  common  free  from  all  prior 
liens  and  encumbrances  whatever  (except  the  prior  lien 
created  by  the  said  deed  of  mortgage  and  trust  to  Henry 
Villard,  Horace  White  and  Charles  Edward  Brether- 
ton, in  favor  of  the  first  mortgage  bonds  now  issued  or 
which  may  be  hereafter  issued,  upon  security  of  said  deed 
of  Mortgage  and  Trust  as  hereinbefore  specified),  in 
trust  nevertheless  for  the  equal  benefit  and  security,  pro 
rata,  of  every  holder  of  the  preferred  stock  of  said  com- 
pany duly  registered  as  aforesaid,  with  one  of  the  regis- 
trars of  said  preferred  stock  and  now  issued,  or  which 
may  be  hereafter  issued,  in  pursuance  of  the  provisions 
of  these  presents,  and  intended  to  be  secured  hereby, 
without  any  priority  of  any  holder  over  another,  by  rea- 
son of  earlier  issue,  or  otherwise,  and  for  the  uses  and 
purposes,  and  with  the  rights  and  powers  and  subject  to 
the  provisions,  agreements,  covenants  and  stipulations 
contained  in  the  following  articles,  that  is  to  say: 

Article  1.     The  said  Oregon  and  California  Railroad 
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Company  hereby  covenants  with  the  said  Trustees  that 
it  will  forever  duly  and  faithfully  perform  each  and  all 
the  conditions  upon  which  said  preferred  stock  has  been 
subscribed  and  issued  as  hereinbefore  recited. 

Article  2.  And  further,  that  if  any  such  condition 
shall  be  violated  or  broken  and  such  breach  or  violation 
shall  continue  for  six  calendar  months  then  said  Trus- 
tees shall  by  notice  in  writing  left  at  the  office  of  the 
company  in  Portland,  cancel  the  subscription  of  all  the 
preferred  stock,  and  thereupon  the  said  company  shall 
and  will  forthwith  pay,  on  demand,  at  the  office  of  the 
company  in  Portland,  to  every  holder  of  preferred  stock, 
upon  presentation  of  this  certificate,  the  sum  of  one  hun- 
dred dollars  for  each  share  held  by  him. 

Article  3.  Until  the  breach  of  some  condition  hereby 
covenanted  to  be  performed  as  aforesaid,  said  company 
shall  freely  possess  the  said  railroads,  lands  and  prem- 
ises and  the  income,  earnings  and  profits  thereof,  and 
may  contract  to  sell  and  sell  and  disj^ose  of  the  lands 
granted  by  the  United  States  and  of  all  other  lands 
owned  by  the  com^^any  not  required  for  the  maintenance 
and  operation  of  its  railroads ;  but  when  and  after  all  said 
first  mortgage  bonds  hereinbefore  referred  to  shall  have 
been  paid  off,  no  such  sale,  nor  any  conveyance  or  release 
of  said  lands,  or  any  of  them  shall  be  valid  and  effectual 
unless  such  sale  be  at  a  price  apj^roved  by  said  trustees 
and  received  by  them,  and  such  conveyance  or  release 
shall  be  executed  b}^  said  trustees,  or  one  of  them,  or  by 
their  attorney  or  attorneys  in  fact  thereunto  lawfully 
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authorized.  And  for  the  purpose  of  facilitating  such 
sales,  when  and  after  all  said  first  mortgage  bonds  herein- 
before referred  to  shall  have  been  paid  off,  said  trustees 
may  from  time  to  time,  either  concur  with  said  company 
in  appointing  an  agent  to  make  such  sales  and  execute 
such  releases  and  conveyances  as  their  attorney  in  fact, 
join  in  such  sales,  and  to  execute  such  releases  a,nd  con- 
veyances as  their  attorney  in  fact,  and  they  may  delegate 
to  any  such  agent  all  their  powers  and  duties  in  respect 
to  the  sale  of  lands,  except  the  custody  of  the  proceeds 
thereof. 

Article  4.  Said  trustees  shall  hold  the  said  pro- 
ceeds of  all  lands  sold,  after  all  such  first  mortgage  bonds 
hereinbefore  referred  to  shall  have  been  paid  off,  upon 
trust,  to  distribute  the  same  as  dividend  upon  the  pre- 
ferred stock  in  conformity  with  the'  conditions  thereof. 

Article  5.  In  case  said  company  shall  fail  to  per- 
form and  keep  anv  condition  upon  which  said  preferred 
stock  is  subscribed  and  issued,  as  hereinbefore  set  forth, 
it  shall  be  lawful  for  said  trustees  to  take  possesison  per- 
sonally or  by  their  agent  or  agents,  of  said  railroad,  roll- 
ing stock  and  equipment,  and  the  lands  and  other  prem- 
ises, hereby  conveyed  or  which  may  be  then  subject  to 
the  lien  of  these  presents  and  to  operate  the  said  railroads 
and  manage  the  same,  and  collect  and  receive  the  income 
earnings  and  tolls  thereof,  and  the  proceeds  of  lands  con- 
tracted to  be  sold;  and  said  company  covenants  and 
agrees  that  it  will,  on  demand  surrender  such  possession 
and  permit  said  trustees  to  use  and  possess  said  railroads, 
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rolling  stocks,  lands  and  premises,  without  interruption 
or  disturbance,  and  will  permit  and  suffer  said  trustees 
to  collect  and  get  in  all  freight  moneys,  ticket  balances 
or  other  earnings,  and  the  purchase  monej^s  of  all  lands 
sold,  either  then  due  or  thereafter  becoming  due,  and  in 
case  it  may  be  necessary,  or  may  be  deemed  advisable  by 
said  trustee,  to  take  legal  proceedings  for  dissolution  of 
said  company  or  for  cancellation  of  the  subscription  of 
the  preferred  stock,  or  enforcement  of  the  covenants, 
stipulations  or  trusts  of  these  presents  or  to  obtain  pos- 
session of  said  premises  in  pursuance  of  the  provisions 
of  this  article,  they  shall  be  entitled  to  the  appointment, 
by  the  court  in  which  such  legal  proceedings  are  insti- 
tuted, of  a  Receiver  or  Receivers  to  be  nominated  by 
them  or  to  be  themselves  nominated  and  ajjpointed  Re- 
ceivers as  they  may  think  most  expedient. 

Article  6.  Said  trustees,  when  in  possession  of  said 
railroads,  lands  and  premises  shall  have  the  right  as 
irrevocable  attorney  or  attorneys  of  said  company  to 
bring  or  defend  in  the  name  of  the  said  company  any 
action  for  the  collection  of  income,  freight  moneys,  tick- 
et balances  or  other  earnings  or  unpaid  purchase  money 
for  lands  sold,  or  for  obtaining  or  defending  the  posses- 
sion of  any  property  subject  to  the  lien  or  trustes  of 
these  presents  or  for  the  condemnation  of  lands  required 
for  the  maintenance  or  operation  of  said  railroads,  or 
in  any  manner  affecting  the  maintenance  thereof. 

Article  7.  Said  trustees  are  hereby  authorized,  in 
their  discretion  to  accept  possession  of  said  railroads, 
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with  the  rolling  stock,  lands  and  appurtenances  herein 
comprised  although  no  such  default  as  aforesaid  shall 
have  been  made  if  said  company  shall  offer  to  give  up 
possession  to  them  and  thereupon  to  manage  and  oper- 
ate the  same,  and  collect  the  income  and  earnings  there- 
of, as  hereinbefore  provided. 

Article  8.  It  shall  be  the  duty  of  said  trustees  to 
take  possession  of  said  railroads,  lands  and  premises, 
after  any  such  breach  as  aforesaid  upon  written  re- 
quisition made  to  them  for  such  purpose  by  the  holders 
of  not  less  than  one  quarter  in  amount  of  said  preferred 
stock. 

Article  9.  Said  trustees  shall  have  full  power,  from 
time  to  time  for  the  purpose  of  enforcing  and  admin- 
istering the  trusts  and  powers  of  these  presents,  and 
for  operating  and  managing  or  keeing  in  good  order 
and  repair  the  said  railroads,  rolling  stock,  lands  and 
premises,  to  hire  and  employ  such  managers,  officers, 
clerks,  agents,  attorneys  and  assistants  as  they  shall 
deem  necessary  or  useful,  and  to  defray  all  expenses  of 
such  employment  and  of  otherwise  executing  the  trusts 
of  these  presents,  and  to  pay  any  taxes  assessed  upon 
the  trust  premises  or  any  part  thereof  or  any  other  prior 
charges  thereon,  out  of  any  moneys  coming  to  their 
hands,  and  in  case  said  trustees  shall  have  no  funds  in 
their  hands,  and  shall  make  any  payments  either  for 
such  purposes  or  in  any  other  manner  for  the  protection 
or  preservation  of  the  trust  premises  (whether  said 
trustee  shall  be  in  possession  of  the  same  or  not),  the 
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amount  so  paid,  together  with  interest  thereon  at  the 
rate  of  ten  (10)  per  centum  per  annum,  shall  be  a  first 
charge  on  the  trust  premises,  and  the  earnings,  income 
and  proceeds  thereof;  and  in  case  said  compan}'-  shall 
fail,  on  demand  to  repay  said  trustees  any  amount  paid 
by  them  as  aforesaid,  with  interest  at  the  rate  afore- 
said they  may  enter  upon  and  take  possession  of  said 
railroads,  lands  and  premises,  and  retain  possession  and 
receive  the  income,  earnings  and  proceeds  thereof  until 
thej^  shall  have  recouped  themselves  the  amount  so  paid, 
with  interest  as  aforesaid. 

Article  10.  In  case  the  company  shall,  after  can- 
cellation of  the  subscription  of  the  preferred  stock  in 
manner  provided  in  Article  2  of  these  presents,  make 
default  in  payment  to  any  holder  of  preferred  stock  of 
the  sum  payable  to  him  under  the  provisions  of  said 
article,  it  shall  be  the  duty  of  said  trustees  to  forthwith 
proceed  to  enforce  this  security,  and  to  sell  said  rail- 
roads, rolling  stock,  equipment  and  appurtenances,  and 
the  land  and  premises  comprised  herein,  or  then  subject 
to  the  lien  of  these  presents,  in  one  lot,  or  in  more  than 
one  lot  or  parcel,  and  at  one  time,  or  at  different  times, 
and  for  cash,  or  on  reasonable  credit,  payment  therefor 
being  secured  on  the  property  sold,  and  otherwise,  upon 
such  terms  and  in  such  manner  as  said  trustees  may  in 
their  discretion,  think  best. 

Article  11.  Such  sale  or  sales  may  be  made  either 
without  suit  by  said  trustees,  or  their  duly  authorized 
agent  by  public  auction,  at  the  door  of  the  Court  House 
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of  Multnomah  County  in  Oregon,  after  notice  of  such 
sale  shall  have  been  published  at  least  once  a  week  for 
four  consecutive  weeks  in  the  New  York  Herald,  or  in 
case  said  paper  shall  not  be  then  published,  then  in  some 
other  daily  j^aper  of  general  circulation  published  in 
New  York  and  selected  by  said  trustees;  and  in  case 
said  sale  shall  be  adjourned,  the  like  four  weeks'  notice 
shall  be  given  of  the  adjourned  sale;  or  at  the  option  of 
said  trustees  such  sale  may  be  made  judicially  by  action 
or  suit  brought  by  said  trustees  for  the  enforcement  of 
the  lien  and  powers  of  sale  hereby  created  and  granted, 
or  the  enforcement,  performance  or  administration  of 
the  covenants,  powers,  stipulations  and  trusts  of  these 
presents,  as  said  trustees  may  deem  most  expedient. 

Article  12.    The  moneys  received  from  the  net  earn- 
ings of  said  railroads  or  the  purchase  moneys  received 
on  any  such  sale  thereof,  as  hereinbefore  provided,  or 
the  purchase  moneys  received  for  lands  sold,  when  in 
possession  of  said  trustees,  shall  be  applied  in  the  fol- 
lowing order:    In  the  first  place  in  the  payment  of  the 
cost  and  expenses  of  the  execution  of  the  trusts  of  these 
presents,  and  the  management  and  operation  of  said 
railroad,  and  in  the  protection  and  preservation  of  the 
trust  premises,  including  a  reasonable  compensation  to 
said  trustees    (in  addition  to  the  ordinary  compensa- 
tion herein  provided  for)   and  the  fees  of  counsel  and 
attorneys;  and,  in  the  next  place,  in  payment  of  debts 
and  liabilities  incurred  by  said  company  otherwise  than 
by  or  in  or  through  the  breach  of  any  of  the  conditions 
upon  which  said  preferred  stock  is  subscribed  and  issued 
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as  hereinbefore  set  forth ;  and  lastly  in  payment  to  every 
holder  of  said  preferred  stock  of  the  sum  of  one  hun- 
dred dollars  for  each  share  of  preferred  stock  held  by 
him,  or  a  proportionate  part  thereof  in  case  such  moneys 
shall  be  insufficient  to  pay  the  full  amount ;  and  the  sur- 
plus, if  any,  of  such  monej^s  shall  be  refunded  to  said 
company. 

Article  13.  On  any  sale  by  virtue  of  these  presents 
the  receipt  of  the  said  trustees  shall  be  a  sufficient  dis- 
charge to  any  purchaser  for  all  purchase  money  paid  by 
him,  and  any  conveyance  or  assignment  made  by  said 
trustees  shall  vest  in  said  purchaser  all  the  title  and 
interest  of  said  company  as  fully  and  effectually  as  if 
the  company  were  party  thereto. 

Ai'ticle  14.  The  company  hereby  covenants  and 
agrees  with  the  said  trustees  on  behalf  and  for  the  ben- 
efit of  the  holders  of  said  preferred  stock  that  it  will, 
from  time  to  time,  and  at  all  times  hereafter  upon  rea- 
sonable request,  make,  execute,  acknowledge  and  deliver 
all  such  further  acts,  deeds,  conveyances  and  assurances 
in  the  law  for  the  better  assuring  unto  the  said  trustees 
and  their  legal  successors,  from  time  to  time  as  trustee 
of  these  presents  upon  the  trusts  and  for  the  purposes 
herein  expressed,  the  said  railroads,  rolling  stocks,  equip- 
ment, lands  and  premises  herein  comprised,  free  from  all 
prior  liens  and  encumbrances  except  as  herein  specified 
and  all  other  present  and  future  property  of  said  com- 
pany of  every  kind  and  description  as  by  the  said  trustees 
or  their  counsel  learned  in  the  law  shall  be  reasonably 
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devised,  advised  or  required,  and  will,  from  time  to  time, 
as  the  said  lands  now  or  hereafter  granted  hy  the  United 
States  are  patented  to  said  company,  execute  proper 
deeds  of  further  assurance  thereof  to  said  trustees  so  as 
to  fully  identify  the  lands  intended  to  he  comprised  in 
or  suhjected  to  the  lien  of  these  presents. 

Article  15.  All  rights  or  powers  by  these  presents 
given  to,  or  covenants,  stipulations  or  agreements  made 
with  said  Henry  Villard,  Robert  Davie  Peebles  and 
Charles  Edward  Bretherton  shall  survive  and  enure  to 
the  benefit  of  the  trustee  or  trustees  for  the  time  being 
of  these  presents,  in  the  same  manner  as  if  said  trustee 
or  trustees  had  been  named  herein. 

Article  16.  In  these  presents  the  word  "trustees" 
shall  be  held  to  mean  the  said  Henry  Villard,  Robert 
Davie  Peebles  and  Charles  Edward  Bretherton  while 
continuing  to  be  trustees  hereof,  and  the  trustees  for 
the  time  being  of  these  presents,  whether  all  or  any  be 
original  trustees  or  new  trustees. 

Article  17-  No  trustee  shall  be  in  an}^  manner  re- 
sponsible for  any  act,  default  or  misconduct  of  his  co- 
trustee, nor  for  that  of  any  agent,  bank,  banker,  broker, 
or  other  persons  employed  by  him  or  by  his  co-trustee, 
unless  he  shall  be  chargeable  with  culpable  negligence 
in  their  selection  or  in  the  continuance  of  their  employ- 
ment; nor  otherwise  except  for  his  own  willful  default, 
misconduct  or  gross  negligence.  But  except  as  herein 
specially  authorized,  no  trustee  shall  have  power  to 
delegate  his  powers  or  authority  to  his  co-trustees  or 
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co-trustee,  or  to  any  other  person  whatever. 

Article  18.  The  trustees  maj''  pay  such  reasonable 
compensation  as  thej^  shall  deem  proper  to  all  agents, 
land  agents,  engineers,  officers,  attorneys  and  servants 
whom  they  may  reasonably  employ  in  the  management 
of  their  trust,  and  said  trustees  shall  be  paid  by  said 
company  or,  in  default  out  of  the  trust  money,  the  sum 
of  five  hundred  dollars  per  annum  each,  and  in  addi- 
tion a  further  reasonable  compensation  for  such  services 
as  they  may  be  called  upon  to  render  in  taking  posses- 
sion of  and  managing  the  premises  or  selling  the  same, 
or  bringing  suit  for  the  enforcement  of  the  liens  or 
trusts  hereby  credited  or  the  collection  of  the  moneys 
secured  or  to  be  secured  by  or  becoming  pa5''able  by 
virtue  of  these  presents. 

Article  19.  The  case  of  the  death,  resignation  or 
refusal  or  inca^^acity  to  act  of  any  Trustee  the  surviv- 
ing or  continuing  Trustees  or  Trustee  shall  by  deed  ap- 
point a  suitable  person  as  Trustee,  in  the  place  or  stead 
of  the  Trustee  so  dying,  resigning,  refusing  or  becom- 
ing incapable;  and  in  case  there  shall  be  no  surviving 
or  continuing  Trustees  or  Trustee,  or  such  surviving 
or  continuing  Trustees  or  Trustee  shall  fail  for  three 
calendar  months  after  the  death,  resignation,  refusal  or 
incapacity  of  their  or  his  previous  co-Trustee  to  appoint 
a  new  Trustee,  the  said  company,  or  any  holder  of  said 
preferred  stock,  may  apply  to  any  Judge  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon, 
to  make  such  appointment  and  any  such  Judge  may  ap- 
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point  a  new  Trustee  by  instrument  under  his  hand  and 
seal,  without  suit  or  other  legal  i^roeeedings  therefor; 
but  in  no  case  shall  a  citizen  of  the  State  of  Oregon  be 
appointed,  or  be  capable  of  acting  as  a  Trustee  of  these 
presents.  And  it  is  hereby  declared  to  be  the  duty  of 
said  Trustees  to  bring  all  actions  or  suits  in  any  way 
relating  to  the  trusts  of  these  presents  in  the  courts  of 
the  United  States  whenever  such  courts  shall  have  juris- 
diction of  such  action  or  suit,  and  not  in  the  Courts  of 
the  State. 

Article  20.  A  majority  in  amount  of  the  holders 
of  the  said  preferred  stock  shall  have  full  power  at  any 
time  without  suit,  and  whether  there  be  any  vacancy  or 
not  to  remove  all  or  any  of  the  then  existing  Trustees 
and  to  appoint  other  Trustees,  or  another  Trustee,  in 
their  or  his  place  and  to  increase  or  diminish  the  num- 
ber of  Trustees  or  to  appoint  a  corporation  duly  author- 
ized to  execute  trusts  in  the  State  of  Oregon,  as  one  of 
the  Trustees  or  as  sole  Trustee ;  and  am^  such  act  of  the 
majority  in  the  amount  of  the  holders  of  preferred  stock 
shall  be  deemed  to  be  sufficiently  made,  executed,  evi- 
denced and  proved  by  a  ^vi-itten  instrument  or  instru- 
ments purporting  to  be  signed  by  the  actual  holders  of 
the  certificates  for  such  preferred  stock,  whether  they 
shall  be  registered  in  the  names  of  such  persons  on  the 
books  of  the  company  or  not,  provided  that  each  such 
certificate  shall  be  either  in  the  name  of  such  holder 
or  transferable  by  him  as  attorney  of  the  holder  named 
in  the  certificate,  and  stating  the  identifying  numbers  of 
the  certificates  of  the  shares  of  such  stock  and  the  amount 
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of  such  shares  held  by  each  signatary,  and  the  respective 
signatures  to  which,  and  the  production  to  a  IVotary 
Pubhc  at  the  time  of  signature  of  the  certificates  speci- 
fied, shall  be  acknowledged  before  and  certified  by  such 
IS^otary  Public  and  his  certificate  attached  and  authenti- 
cated by  his  Notarial  Seal.  No  proof  shall  be  neces- 
sary of  the  qualications  of  any  such  Notary  so  purport- 
ing to  act  in  the  United  States,  the  British  Dominions, 
Holland,  France  or  the  German  Empire. 

Article  21.  Any  appointment  of  a  new  Trustee 
made  by  the  surviving  or  continuing  Trustees  or  Trus- 
tee, or  the  majority  of  the  holders  of  preferred  stock, 
or  a  Judge,  as  hereinbefore  provided,  shall  be  effectual 
to  vest  in  the  new  Trustees  or  new  Trustee  all  estates, 
rights,  trusts,  powers  and  duties  as  fully  as  if  they  or  he 
were  Trustees  or  a  Trustee  party  to  these  presents  with- 
out any  new  deed  or  conveyance;  but  nevertheless  the 
said  company  hereby  covenants  in  anj^^  and  everj^  such 
case  to  make,  upon  request  of  the  new  Trustees  or  Trus- 
tee, all  such  deeds,  conversances  and  assurances  as  may 
be  appropriate  for  more  fully  and  certainly  vesting  in 
and  confirming  to  such  new  Trustees  or  Trustee  such 
estates,  rights,  powers,  trusts  and  duties  and  every  re- 
signing Trustee  shall,  on  like  request,  make  and  execute 
such  deeds,  convej-ances  and  assurances  to  his  succes- 
sors or  successor. 

Article  22.  A  majority  in  amount  of  the  liolders 
of  the  preferred  stock  at  any  time  secured  by  these 
presents  may,  by  written  instrument,  to  be  executed  and 
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proved  as  provided  in  Article  28,  at  any  time  before 
the  cancellation  of  the  subscription  for  the  preferred 
stock,  as  hereinbefore  provided  waive  any  breach  of 
any  condition  upon  which  said  preferred  stock  is  sub- 
scribed and  issued,  but  such  waiver  shall  be  of  no  effect 
unless  such  breach  shall  have  consisted  in  some  act  or 
omission  which  a  majority  in  amount  of  the  holders  of 
said  preferred  stock  might  have  previously  authorized, 
or  unless  such  breach  shall  have  consisted  in  the  non- 
payment of  any  dividend,  and  the  Company  shall,  to- 
gether with  such  instrument  or  instruments  of  waiver, 
hand  to  the  Trustees  a  sum  of  money  sufficient  to  pay 
all  such  dividend  then  in  arrear,  and  in  the  case  last 
mentioned  said  Trustee  shall  proceed  to  pay  said  divi- 
dend as  nearly  as  possible  in  the  manner  provided  by 
these  presents. 

Article  23.  The  said  company,  for  itself,  its  suc- 
cessors and  assigns  doth  hereby  absolutely  and  irre- 
vocably waive  the  benefit  or  advantage  of  any  and  all 
valuation,  stay,  appraisement  or  redemption  laws,  or 
laws  requiring  liens  or  deeds  of  trust  to  be  foreclosed 
or  enforced  by  action  or  suit,  and  of  all  other  laws  now 
existing,  or  hereafter  passed,  which,  but  for  this  pro- 
vision would  prevent  the  absolute  and  unconditional 
sale  of  the  premises  hereby  conveyed  by  a  Court  or  by 
a  Trustee  without  suit;  and  on  anj^  such  sale  said  com- 
pany, for  itself,  its  successors  and  assigns,  covenants 
to  join  in  and  confirm  the  conveyance  to  the  purchaser. 

Article  24.  In  case  of  any  sale  of  said  premises, 
whether  by  the  Trustees  or  by  a  Court,  any  purchasers 
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shall  be  entitled  to  deliver,  in  part  payment  of  the  pur- 
chase money,  any  of  the  certificates  for  preferred  stock 
secured  by  these  presents;  and  such  certificates  shall 
be  reckoned  as  equivalent  to  the  sum  which  would  be 
their  proportion  of  the  net  proceeds  of  the  sale  after 
the  deduction  of  all  expenses.  The  payment  to  be  made 
in  cash  to  cover  such  expenses  shall  be  fixed  previously 
by  the  Trustees  or  the  Court  as  the  case  may  be  and 
announced  in  the  advertisement  of  sale. 

Article  25.  The  Trustees  shall,  whenever  requested 
by  the  company,  release  from  the  lien  of  these  presents 
any  land,  rolling  stock,  or  other  property  become  useless 
for  the  purposes  of  the  railroads  by  alteration  of  route, 
changes  in  machinery  or  equipment  or  otherwise. 

Article  26.  On  any  sale,  whether  by  the  Trustees 
or  a  Court,  of  the  property  hereby  conveyed,  or  any 
part  thereof,  the  Trustees  shall  have  the  right  to  buy 
in  the  same,  and  a  majority  in  amount  of  the  holders 
of  the  preferred  stock  shall  have  the  right,  by  written 
instrument,  evidenced  and  proved  as  hereinbefore  pro- 
vided by  Article  28,  to  fix  a  sum  which  it  shall  be  the 
duty  of  the  Trustees  to  bid  for  the  property  to  be  sold, 
on  behalf  and  for  the  benefit  of  such  holders  of  preferred 
stock,  but  only  on  condition  that  due  provision  is  made 
by  such  majority  to  the  satisfaction  of  the  Trustees  or 
the  Court  as  the  case  may  be  for  the  payment  in  cash 
of  all  expenses  incurred  in  the  execution  of  the  trusts  of 
these  presents,  and  of  the  proportion  of  such  sum  pay- 
able to  the  holders  of  preferred  stock  not  concurring 
in  such  request. 
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Article  27.  On  anj^  such  purchase  the  Trustees  shall 
hold  the  property  so  purchased  upon  trust  for  the  equal 
benefit  of  the  holders  of  preferred  stock,  who  had  re- 
quired the  Trustees  to  buy  in  the  property  on  their  be- 
half, as  the  absolute  property  of  said  holders  of  pre- 
ferred stock,  without  any  right  of  redemption  or  resale 
in  favor  of  said  Company  or  any  other  holders  of  pre- 
ferred stock. 

Article  28.  The  Trustees  shall  deposit  all  trust 
funds  which  may  from  time  to  time  come  to  their  hands 
in  their  joint  names,  in  the  London  and  San  Francisco 
Bank  Limited,  or  such  other  respectable  bank  or  banks, 
trust  company  or  trust  companies,  in  London,  New 
York,  Frankfort,  San  Francisco  or  Portland,  as  they 
may,  from  time  to  time  agree  upon,  and  may  from  time 
to  time  invest  the  same,  until  required,  in  the  purchase 
of  United  States  stocks  or  bonds  at  their  market  value, 
or  in  the  first  mortgage  bonds  of  the  company  at  any 
price  not  exceeding  the  par  value  thereof  or  on  loans 
secured  on  such  stocks  or  bonds. 

Article  29.  In  computing  the  majority  in  amount 
of  the  holders  of  preferred  stock  hereinbefore  referred 
to,  only  the  stock  actually  issued  and  outstanding  shall 
count,  and  not  any  stock  belonging  to  the  companv,  or 
reserved  for  the  conversion  of  the  issue  of  income  bonds 
in  said  plans  of  reorganization  mentioned. 

Article  30,  And,  Whereas,  by  reason  of  distance, 
lapse  of  time,  or  other  accident,  the  dates  of  the  actual 
execution  of  this  Indenture  of  Trust,  by  the  various 
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parties  thereto,  may  be  previous  or  subsequent  to  the 
day  of  which  it  bears  date.  Now  it  is  hereby  expressly 
agreed  and  declared  that  this  Indenture  of  Trust  shall 
be  dated  the  second  day  of  June,  1881,  and  shall  be  valid 
and  effectual  as  if  executed  on  the  day  and  date  thereof, 
and  that  this  Indenture  of  Trust  is  the  indenture  re- 
ferred to  in  the  certificates  for  preferred  stock  herein- 
before mentioned,  and  is  made  and  executed  by  and  be- 
tween the  parties  hereto  as  and  for  the  Indenture  or 
Deed  of  Trust  securing  and  intended  to  secure,  the  per- 
formance of  the  conditions  on  which  said  preferred  stock 
is  subscribed  and  issued. 

In  Witness  Whereof,  the  said  Oregon  and  California 
Railroad  Company,  pursuant  to  a  resolution  of  its  Board 
of  Directors  duly  authorizing  the  same,  has  caused  these 
presents  and  nineteen  duplicates  hereof  to  be  sealed  with 
the  corporate  seal,  signed  by  its  President,  and  attested 
by  its  Assistant  Secretary,  and  the  said  Trustees  respec- 
tively have  hereunto  and  unto  the  said  nineteen  duph- 
eates  hereof  set  their  hands  and  seals  the  day  and  year 
above  written. 

OREGON    AND    CALIFORNIA    RAILROAD 

COMPANY, 

By  H.  Villard,  President. 
Attest:     H.  H.  Tyndale,  Assistant  Secretary. 
O.  &  C.  R.  R.  Corporate  Seal. 

H.  VILLARD, 

R.  D.  PEEBLES, 

C.  E.  BRETHERTON, 

Trustees. 
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Signed,  Sealed  and  Delivered  in  Presence  of  Geo.  A. 

Saxer,  as  to  Sidney  Starbuck,  H.  Villard,  C.  E. 

Bretherton. 
Signed,  Sealed  and  Delivered  by  Robert  Davie  Peebles 

in  the  Presence  of  James  Davis,  S.  Jackson,  22  Old 

Broad  Street,  London. 

STATE  OF  NEW  YORK,  ) 

/SS 

City  and  County  of  New  York,! 

Be  it  remembered  that  on  this  29th  day  of  July, 
A.  D.  1881,  before  me,  Charles  Edgar  Mills,  a  Com- 
missioner of  the  State  of  Oregon,  in  and  for  the  State 
of  New  York,  residing  in  said  City  of  New  York,  per- 
sonally appeared  Hemy  Villard,  the  President  of  the 
Oregon  and  California  Railroad  Company,  and  Hec- 
tor H.  Tyndale,  the  Assistant  Secretary  of  the  same 
company,  to  me  respective^  personally  known  to  be 
such,  who  being  by  me  severally  duly  sworn  did  depose 
and  say,  that  he,  said  Henry  Villard,  resides  in  the  City 
and  State  of  New  York;  that  he,  said  Hector  H.  Tyn- 
dale, also  resides  in  said  City  of  New  York;  that  he, 
said  Henry  Villard,  is  the  President,  and  he,  said  Hec- 
tor H.  Tyndale,  is  the  Assistant  Secretary  of  said  com- 
pany; that  they  know  the  corporate  seal  of  said  com- 
pany; that  the  seal  affixed  to  the  foregoing  instrument 
is  such  corporate  seal;  that  it  was  so  affixed  hereto  by 
order  of  the  Board  of  Directors  of  said  company;  and 
that  they,  the  said  Henrj'^  Villard  and  Hector  H.  Tyn- 
dale, signed  their  names  thereto  by  the  like  order,  as 
President  and  Assistant   Secretary  of  said  company, 
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respectively,  and  thej^^  further  acknowledged  the  execu- 
tion of  the  within  instrument  to  be  their  free  and  vol- 
untary act  and  deed,  and  as  the  free  and  voluntary  act 
and  deed  of  said  company,  for  the  uses  and  purposes 
therein  mentioned. 

In  Witness  Whereof,  I  have  hereunto  set  mj'-  hand 
and  affixed  my  official  seal  this  29th  day  of  July,  A.  D. 

1881. 

CHARLES  EDGAR  MILLS, 

A  Commissioner  for  the  State  of  Oregon  in  New  York. 
(Commissioner's  Seal.) 

City  and  Countv  of  New  York,) 
STATE  OF  NEW  YORK,  |    ' 

Be  it  remembered,  that  on  this  29th  day  of  July, 
A.  D.  1881,  before  me,  Charles  Edgar  Mills,  a  Commis- 
sioner of  the  State  of  Oregon,  in  and  for  the  State  of 
New  York,  residing  in  said  City  of  New  York,  per- 
sonally appeared  Henry  Villard  and  Charles  Edward 
Bretherton,  Trustees  in  the  foregoing  Deed  of  Trust,  to 
me  personally  known  to  be  the  identical  persons  de- 
scribed in  and  who  executed  the  foregoing  instrument 
as  Trustees,  and  they  severally  acknowledged  to  me 
that  the}'^  executed  the  same  freely  and  voluntarily,  as 
their  act  and  deed,  for  the  uses  and  purposes  therein 
mentioned. 

Witness  my  hand  and  official  seal  this  29th  day  of 

July,  A.  D.  1881. 

CHARLES  EDGAR  MILLS, 

A  Commissioner  for  the  State  of  Oregon  in  New  York. 
(Commissioner's  Seal.) 
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CONSULATE   GENERAL  OF   THE 
UNITED  STATES  OF  AMERICA    ).ss. 
For  Great  Britain  and  Ireland,  London. 

On  this  17th  day  of  August,  1881,  before  me,  Adam 
Badeau,  Consul  General  and  ex-officio  a  Notary  Public 
of  the  United  States  of  America,  at  London,  England, 
personall}^  appeared  Robert  Davie  Peebles,  to  me  known 
to  be  the  person  of  that  name  described  in  and  who  has 
executed  the  foregoing  Deed  of  Mortgage  and  Trust, 
and  then  and  there  acknowledged  the  same  to  be  his 
free  and  voluntary  act  and  deed  for  the  uses  and  pur- 
poses therein  contained. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  notarial  seal,  at  London, 
aforesaid,  the  day  and  year  above  written. 

ADAM  BADEAU, 
Consul  General,  U.  S.  A.,  London. 
(U.  S.  Consulate  Seal.) 


Exhibit  E 

This  Agreement  made  and  entered  into  this 

daj^  of One  Thousand  Eight  Hundred  and 

Eighty- Seven,  by  and  between  George  Henry  Hopkin- 
son,  Robert  Davie  Peebles,  Patrick  Buchan  and  Charles 
Edward  Bretherton,  the  Stockholders'  Reconstruction 
Committee  of  the  Oregon  and  California  Railroad  Com- 
pany, and  who  are  hereinafter  called  the  Stockholders' 
Committee,  of  the  first  part,  the  Pacific  Improvement 
Company,  a  corporation  created,  organized  and  existing 
under  the  laws  of  the  State  of  California,  of  the  second 
part,  Lawrence  Harrison,  Andrew  Haes,  Henry  Hop- 
kinson,  George  Henry  Kearton  and  Lawrence  James 
Baker,  a  Committee  sitting  in  London,  England,  and 
representing  the  British  holders  of  the  First  INIortgage 
Bonds  of  said  Oregon  and  California  Railroad  Com- 
pany, hereinafter  called  the  London  Bondholders'  Com- 
mittee, of  the  third  part,  Heinrich  Hohenemser,  Her- 
mann Koehler,  Karl  Pollitz,  Adolph  Otto,  Phillip  Bonn, 
Heinrich  Oswalt,  Siegmund  Lion  and  Emil  Kalb,  a 
Committee  sitting  in  Frankfort,  Germany,  and  repre- 
senting the  German  holders  of  the  First  Mortgage 
Bonds  of  said  Company,  hereinafter  called  the  Frank- 
fort Bondholders'  Committee,  of  the  fourth  part,  the 
Southern  Pacific  Company,  a  corporation  created,  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Kentucky,  of  the  fifth  part,  the  said  Oregon 
and  California  Railroad  Company,  of  the  sixth  part,  and 

the  Union  Trust  Company  of  New  York,  a  corporation 
[166] 
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created,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  party  of  the  seventh 
part,  •witnesseth  as  follows: 

First'.  The  Stockholders'  Committee  agrees  to  sell 
to  the  Pacific  Improvement  Company,  One  Hundred 
and  Seventeen  Thousand,  Two  Hundred  and  Ninety 
(117,290)  shares  of  the  Preferred  Capital  Stock  of  the 
Oregon  and  California  Railroad  Company,  out  of  the 
total  issue  of  One  Hundred  and  Twenty  Thousand 
(120,000)  shares  thereof,  and  Sixtj^-Seven  Thousand, 
Seven  Hundred  and  Eighty-Five  (67,785)  shares  of  the 
Common  Capital  Stock  of  said  Oregon  and  California 
Railroad  Company,  out  of  the  total  issue  of  Seventy 
Thousand  (70,000)  shares  thereof,  and  Second  Mort- 
gage Bonds  of  said  Oregon  and  California  Railroad 
Company,  to  the  amount  at  their  part  value  of  Two 
Millions,  Six  Hundred  and  Ten  Thousand  Dollars 
($2,610,000) ,  being  the  total  issue  of  such  Second  Mort- 
gage Bonds,  and  will  deliver  the  same  to  the  said  Pacific 
Improvement  Company,  in  the  City  of  New  York,  on 
or  before  the  first  day  of  April,  One  Thousand  Eight 
Hundred  and  Eighty- Seven;  and  the  said  Pacific  Im- 
provement Company,  in  consideration  thereof,  and  in 
payment  therefor,  will,  simultaneously  with  such  dehv- 
ery  and  with  the  deposit  with  the  Union  Trust  Company 
of  New  York,  by  the  London  and  Frankfort  Bondhold- 
ers' Committees,  of  bonds  to  the  amount  of  at  least  Eight 
Millions,  Four  Hundred  Thousand  Dollars  ($8,400,- 
000),  par  value,  as  hereinafter  provided,  deliver  in  the 
City  of  New  York,  to  the  Stockholders'  Committee  or 
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its  nominee  in  said  city,  one  share  of  the  Capital  Stock 
of  the  Central  Pacific  Railroad  Company  (out  of  a 
total  Capital  Stock  thereof  not  exceeding  six  hundred 
and  eighty  thousand  [680,000]  shares)  against  every  two 
shares  of  Oregon  and  California  Preferred  Stock  sold 
and  delivered  as  aforesaid,  and  one  share  of  Central  Pa- 
cific Stock  against  every  four  shares  of  Oregon  and  Cal- 
ifornia Common  Stock  sold  and  delivered  as  aforesaid, 
and  vi^ill  also  pay  the  sum  of  Four  Shillings  sterling  for 
every  share  of  Oregon  and  California  Preferred  Stock, 
and  of  Three  Shillings  sterling  for  every  share  of  Ore- 
gon and  California  Common  Stock  so  sold  and  delivered. 
Such  payments  to  be  made  by  first-class  bankers'  sight 
draft  on  London. 

The  Pacific  Improvement  Company  also  agrees  to 
pay  the  cost  of  transportation  and  insurance  of  said  stock 
and  bonds  to  the  City  of  New  York,  and  of  the  stock  of 
the  Central  Pacific  Railroad,  to  be  received  in  payment 
therefor,  from  the  City  of  New  York  to  the  City  of  Lon- 
don. It  also  agrees  to  pay  to  the  nominee,  in  the  City 
of  New  York,  of  the  Stockliolders'  Committee,  the  sum 
of  Two  Thousand,  Five  Hundred  Dollars  as  a  remuner- 
ation for  such  nominee's  services  in  the  premises,  and  that 
the  Central  Pacific  Railroad  Company,  upon  the  sur- 
render to  it  of  the  certificate  or  certificates  representing 
the  stock  so  to  be  delivered  by  the  Pacific  Improvement 
Company,  shall  issue  ten-share  certificates  for  said  stock 
in  the  name  or  names  of  such  parties  as  may  be  desig- 
nated by  the  Stockholders'  Committee  or  its  nominee  in 
New  York. 
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Second:  In  case  the  Stockholders'  Committee,  shall 
on  or  before  the  first  day  of  April,  One  Thousand  Eight 
Hundred  and  Eighty-Seven,  acquire  the  ownership  or 
control  of  any  additional  amount  of  the  Preferred  or 
Common  Stock  of  the  Oregon  and  California  Railroad 
Company,  beyond  and  in  excess  of  the  amount  men- 
tioned and  described  in  the  foregoing  article  hereof,  then 
and  in  that  event  the  Stockholders'  Committee  agrees 
to  sell  and  deliver  the  same  to  the  Pacific  Improvement 
Company,  in  the  City  of  New  York,  on  or  before  the  said 
first  day  of  April,  One  Thousand  Eight  Hundred  and 
Eighty-Seven,  and  the  Pacific  Improvement  Comj^any 
shall  pay  for  the  same  in  cash  and  stock,  at  the  respective 
rates  and  in  the  manner  specified  in  the  previous  article. 

Third:  The  Bondholders'  Committees  have  agreed 
to  sell  to  and  exchange  with  the  Southern  Pacific  Com- 
pany, upon  the  terms  hereinafter  stated,  and  upon  com- 
pliance with  the  same  by  the  Southern  Pacific  Company 
and  the  Oregon  and  California  Railroad  Company  or 
its  successors,  First  Mortgage  Bonds  of  said  Oregon 
and  California  Railroad  Company  (out  of  the  total 
amount  outstanding  of  Eight  Millions,  Six  Hundred 
and  Six  Thousand  Dollars  [$8,606,000]  par  value) 
issued  under  and  secured  by  the  mortgage  of  said  Com- 
pany to  Henry  Villard,  Horace  White  and  Charles  Ed- 
ward Bretherton,  as  trustee,  dated  first  day  of  June, 
One  Thousand  Eight  Hundred  and  Eighty-One,  but  of 
which  the  Farmers'  Loan  and  Trust  Company  of  New 
York  is  now  sole  Trustee  to  the  amount  at  their  par 
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value  of  Eight  Million,  Four  Hundred  Thousand  Dol- 
lars,  ($8,400,000),  bearing  all  unpaid  coupons  apper- 
taining thereto.    For  that  purpose  \hey  are  to  deposit  the 
said  Eight  Million,  Four  Hundred  Thousand  Dollars 
($8,400,000)  bonds,  within  forty  daj^s  after  the  execu- 
tion of  this  agreement,  with  the  Union  Trust  Company 
of  New  York.     The  Southern  Pacific  Company,  in  con- 
sideration thereof,  and  in  payment  and  exchange  there- 
for, is  to  deliver  to  the  said  Trust  Company,  to  be  de- 
livered by  it  to  the  Bondholders'  Committees,    or   their 
nominee  in  the  City  of  New  York,  Nine  Million,  Two 
Hundred  and  Forty  Thousand  Dollars  ($9,240,000)  par 
value  of  new  bonds  of  the  Oregon  and  California  Rail- 
road Compan}^  or  its  successors  (being  at  the  rate  of  One 
Hundred  and  Ten  (HO)   per  cent  new  bonds  upon  the 
amount  of  old  bonds  exchanged  as  aforesaid)   carrying 
interest  at  the  rate  of  five  per  centum  per  annum  from 
the  first  day  of  July,  One  Thousand  Eight  Hundred 
and  Eighty-Six  (except  so  far  as  such  interest  may  have 
been  theretofore  paid  in  cash  as  hereafter  provided)  and 
guaranteed,  both  principal  and  interest,  by  the  Southern 
Pacific  Company,  and  secured  as  hereinafter  stated ;  and 
also  to  pay  the  sum  in  cash  of  Four  Pounds  (£4)  ster- 
ling for  each  now  existing  bond  of  One  Thousand  Dol- 
lars  ($1,000)   received  in  exchange  as  aforesaid;    such 
new  bonds  so  to  be  delivered  by  the  Southern  Pacific 
Compan}^  in  payment  and  exchange  as  aforesaid  shall  be 
payable,  principal  and  interest,  in  gold,  forty  years  after 
date,  and  bear  interest  at  the  rate  of  five  per  cent  per 
annum,  payable  half-yearly,  and  shall   be   guaraneeed, 
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both  as  to  princijial  and  interest  by  the  Southern  Pacific 
Company,  and  shall  be  secured  by  a  mortgage  to  be  made 
by  the  said  Railroad  Company  or  its  successors  to  the 
Union  Trust  Company  of  New  York  (or  such  other 
company  as  shall  be  agreed  upon  by  the  parties)  upon  all 
the  property  which,  at  the  time  of  such  deposit  of  exist- 
ing bonds,  shall  be  covered  by  the  mortgage  securing 
such  First  Mortgage  Bonds  of  the  Oregon  and  Califor- 
nia Railroad  Company,  except  the  amounts  due  for  lands 
sold  previous  to  the  date  of  such  de]3osit,  and  except  the 
cash  in  the  hands  of  the  mortgage  Trustee,  and  upon 
all  extensions  thereof  and  future  acquired  property  in 
Oregon  of  the  company  making  such  new  bonds.  The 
net  proceeds  of  lands  sold  subsequent  to  the  date  of  such 
deposit,  and  of  the  lands  included  in  such  mortgage  se- 
curing such  new  bonds,  shall  be  applied  to  the  redemp- 
tion and  cancellation  of  the  new  bonds  by  annual  draw- 
ings at  par,  unless  purchasable  at  a  lower  price,  as  pre- 
scribed in  the  mortgage.  Such  new  mortgage  is  to  be 
equivalent,  in  point  of  lien  and  priority,  to  the  aforesaid 
existing  mortgage  securing  the  said  First  Mortgage 
Bonds,  except  as  to  such  of  the  latter  as  are  not  now  or 
hereafter  may  not  be  deposited  by  the  London  and 
Frankfort  Bondholders'  Committee  under  this  agree- 
ment. The  amount  of  the  bonds  to  be  issued  under  such 
new  mortgage  shall  be  as  follows:  Thirty  Thousand 
Dollars  ($30,000)  per  mile  for  every  mile  of  standard 
gauge  road  now  or  hereafter  constructed  or  acquired  and 
comprised  in  the  mortgage,  and  Ten  Thousand  Dollars 
($10,000)  for  every  mile  of  narrow  gauge  road  now  or 
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at  any  time  hereafter  constructed  or  acquired  and  com- 
prised in  the  mortgage.  The  mortgage  deed  shall  pro- 
vide for  the  immediate  issue  and  delivery  by  the  mort- 
gage Trustee  to  the  Mortgagor  Company  of  Ten  Mil- 
lion, Five  Hundred  Thousand  Dollars  ($10,500,000) 
of  the  new  bonds  in  nominal  amount ;  and  that  thereafter 
the  Trustee  of  the  mortgage  shall  further  issue  One 
Hundred  Thousand  Dollars  ($100,000)  par  value  of 
such  bonds  for  each  mile  of  road  constructed  between  the 
present  terminus,  near  Ashland,  and  the  California  State 
line,  and  Fifty  Thousand  Dollars  ($50,000)  par  value 
of  such  bonds  for  each  ten  miles  of  steel  rails  laid  down 
on  the  present  lines  of  the  Oregon  and  California  Rail- 
road Company,  after  such  deposit  of  existing  bonds,  and 
on  the  completion  of  a  rail  connection  between  the  pres- 
ent line  of  the  Oregon  and  California  Railroad  Company 
and  the  line  of  the  Central  Pacific  Railroad  Company 
an}^  unissued  bonds  for  which  the  mileage  shall  then  be 
constructed  shall  be  delivered. 

Provided,  however,  that  such  aggregate  issue,  includ- 
ing the  amount  to  be  delivered  to  the  Bondholders'  Com- 
mittee hereunder,  shall  not  exceed  the  limits  of  Thirty 
Thousand  Dollars  ($30,000)  and  Ten  Thousand  Dol- 
lars ($10,000)  for  each  constructed  mile  of  standard  and 
narrow  gauge  line  respectively,  nor  Twenty  Million  Dol- 
lars ($20,000,000)  in  all.  For  any  additional  mileage 
constructed  or  acquired  either  between  Junction  and 
Corvallis  or  elsewhere  in  Oregon,  the  Mortgage  Trustee 
shall  deliver  the  sum  of  Thirty  Thousand  Dollars  ($30,- 
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000)  par  value  for  each  mile  of  standard  gauge  road, 
and  the  sum  of  Ten  Thousand  Dollars  ($10,000)  par 
value  for  each  mile  of  narrow  gauge  road ;  the  mortgage 
Trustee,  however,  not  to  be  compelled  to  accept  less  than 
ten  miles  of  road  at  any  one  time,  except  in  case  of  ter- 
minal sections.  Deliveries  of  bonds  under  such  mort- 
gage are  to  be  made  bj^  the  Trustee  from  time  to  time 
upon  presentation  to  it  of  affidavits,  of  the  President 
and  Chief  Engineer  of  the  Railway  Company  making 
such  mortgage,  to  the  facts  authorizing  delivery  of  such 
bonds  under  this  Article,  and  without  other  evidence  or 
proof  thereof.  In  no  event,  however,  is  the  total  issue 
of  bonds  secured  by  said  new  mortgage,  to  exceed  for 
all  the  purposes  in  this  Article  mentioned,  the  aggre- 
gate of  the  sum  of  Twenty  Million  Dollars  ($20,000,- 
000).  The  form  of  such  new  bond,  which  is  to  be  of 
One  Thousand  Dollars  ($1,000)  denomination,  and  of 
the  mortgage  securing  the  same,  and  of  the  guaranty, 
are  to  be  approved  by  the  counsel  of  the  Bondholders' 
Committees. 

Fourth:  Notwithstanding  the  provisions  to  be  in- 
serted in  the  mortgage  deed  restricting  the  future  issue 
of  bonds  to  the  mileage  rates  above  specified,  the  mort- 
gage deed  shall  permit  the  Railway  Company  making 
the  mortgage  to  require  the  Trustee,  at  any  one  time, 
or  from  time  to  time,  to  issue  and  permit  the  sale  of 
such  amount  or  amounts  of  bonds  as  the  Railway  Com- 
pany may  think  fit,  Provided,  hotvever,  tliat  the  pro- 
ceeds of  such  bonds  shall  be  received  by  the  mortgage 
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Trustee,  and  not  by  the  Railway  Companj^  or  its  ap- 
pointees, and  shall  be  disbursed  by  the  mortgage  Trus- 
tee to  the  Railway  Company  or  its  appointees,  only  pro 
rata,  as  and  when  the  Railway  Company  would  have 
been  entitled  to  receive  such  bonds  thereunder,  under 
the  foregoing  Articles  hereof. 

Fifth:  In  case,  on  or  before  the  first  day  of  April, 
One  Thousand  Eight  Hundred  and  Eighty-Seven,  the 
Bondholders'  Committee  shall  acquire  the  ownership  or 
control  of  any  additional  amount  of  the  said  First  IMort- 
gage  Bonds  of  the  Oregon  and  California  Railroad 
Company,  bej^ond  and  in  excess  of  those  mentioned  in 
the  third  Article  hereof,  then  and  in  that  event  said 
Bondholders'  Committees  agree  to  sell  and  exchange 
the  same  with  the  Southern  Pacific  Company,  upon  the 
like  terms  and  in  consideration  thereof,  and  in  pa3^ment 
and  exchange  therefor,  the  Southern  Pacific  Company 
shall  deliver  and  pay  to  the  Bondholders'  Committees, 
Eleven  Hundred  Dollars  of  bonds  guaranteed  by  the 
Southern  Pacific  Company,  of  the  character  hereinabove 
described,  and  the  sum  of  Four  Pounds  ( £4 )  sterling  in 
cash  for  every  One  Thousand  Dollars  of  such  additional 
now  existing  First  Mortgage  Bonds  of  the  Oregon  and 
California  Railroad  Company,  above  mentioned,  with 
all  unpaid  coupons  appertaining  thereto,  so  delivered  to 
it  for  exchange,  due  adjustment  of  fractions  to  be  made 
by  issue  of  fractional  certificates  therefor. 

Sixth :  A\'ithin  three  months  from  the  deposit  of  the 
bonds  now  belonging  to  or  controlled  by  the  Bondhold- 
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ers'  Committees,  with  the  Union  Trust  Company,  as 
hereinbefore  provided,  the  Southern  Pacific  Company, 
by  notice  in  writing  to  the  Union  Trust  Company  of 
New  York,  shall  declare  its  election,  either  to  cause  to 
be  created  new  bonds  by  act  of  the  present  Oregon  and 
California  Railroad  Company,  without  foreclosure,  or 
to  require  the  Union  Trust  Company,  as  holders  of  the 
present  mortgage  bonds,  to  obtain  a  decree  in  the  pend- 
ing foreclosure  suit  or  to  foreclose  the  mortgage  in  some 
other  suit  caused  to  be  brought  by  it,  and  to  pin-chase  the 
property  or  cause  it  to  be  purchased,  by  its  nominee  or 
nominees,  at  the  foreclosure  sale.  In  case  said  Southern 
Pacific  Company  shall  give  notice  of  its  election  to  cause 
to  be  created  new  bonds  of  the  present  Oregon  and 
California  Railroad  Company,  then  such  new  bonds, 
duly  guaranteed  by  the  said  Southern  Pacific  Company, 
shall  be  delivered  to  the  said  Union  Trust  Company,  of 
New  York,  within  six  months  from  the  date  of  such  no- 
tice, to  be  by  said  Trust  Company  forthwith  delivered 
to  the  Bondholders'  Committees  or  their  nominees  in 
New  York.  If  within  said  period  of  three  months  from 
the  deposit  of  the  bonds  by  the  Bondholders'  Commit- 
tees as  aforesaid,  the  Southern  Pacific  Company  shall 
fail  to  signify  its  election  as  aforesaid,  or  if  within  said 
period  of  six  months  from  signifying  an  election  to  cause 
to  be  created  new  bonds  of  the  present  Oregon  and  Cali- 
fornia Railroad  Company,  it  shall  fail  to  deliver  such 
new  bonds,  so  guaranteed  as  aforesaid  to  the  Union 
Trust  Company  of  New  York,  then  and  in  either  of  such 
events  this  agreement  shall  become  void  and  determined, 
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and  the  said  Trust  Company  shall  forthwith  return  to 
the  Bondholders'  Committees  or  their  nominees,  the 
honds  dej^osited  by  them  respectively,  and  all  payments 
as  aforesaid,  made  by  the  Southern  Pacific  Company 
to  the  Bondholders'  Committees,  shall  be  forfeited  and 
be  retained  absolutely  by  the  said  Bondholders'  Com- 
mittees. 

Seventh :  Simultaneously  with  such  deposit  of  bonds 
to  the  amount  of  at  least  Eight  Million  Four  Hundred 
Thousand  Dollars  ($8,400,000)  the  Southern  Pacific 
Company  agrees  to  pay  to  the  Bondholders'  Committees 
or  their  nominees  in  New  York,  by  first-class  bankers' 
sight  draft  on  London,  the  sum  of  Thirty-Three  Thou- 
sand Six  Hundred  Pounds  (£33,600)  sterling,  being  at 
the  rate  of  Four  Pounds  (<£4)  per  bond  in  respect  of 
the  bonds  so  to  be  deposited.  If  the  Southern  Pacific 
Company  shall  not  elect,  as  hereinbefore  mentioned,  to 
have  the  existing  first  mortgage  foreclosed,  then  upon 
the  delivery  to  the  said  Union  Trust  Company,  of  New 
York,  of  the  new  bonds  of  the  character  hereinbefore  de- 
scribed, to  the  amount  at  their  par  or  face  value  of  Nine 
jNIillion  Two  Hundred  and  Forty  Thousand  Dollars 
($9,240,000) ,  the  Union  Trust  Company,  of  New  York, 
sliall  deliver  to  the  Trustee  of  the  new  mortgage  the 
Eight  Million  Four  Hundred  Thousand  Dollars  ($8,- 
400,000)  par  value  of  now  existing  First  Mortgage 
Bonds,  so  deposited  with  it,  together  with  all  coupons 
deposited  therewith.  In  case  the  Southern  Pacific  Com- 
pany shall  elect  to  have  such  now  existing  first  mort- 


vs.  The  United  States  177 

gage  foreclosed,  the  Union  Trust  Companjr,  of  New 
York,  shall  under  and  pursuant  to  the  directions  of  the 
Southern  Pacific  Company,  use  such  deposited  bonds 
and  coupons  to  bring  about  such  foreclosure,  and  for  the 
purchase  of  the  property  by  the  said  Union  Trust  Com- 
pany, of  New  York,  or  its  nominee  or  nominees,  at  any 
sale  or  sales  thereunder,  and  the  said  Union  Trust  Com- 
pany of  New  York,  shall  retain  control  of  the  property 
acquired  therewith,  until  such  new  bonds  to  be  delivered 
in  exchange  therefor  under  the  third  Article  hereof, 
shall  be  prepared  by  the  corporation  issuing  the  same, 
duly  guaranteed  by  the  Southern  Pacific  Company,  and 
shall  have  been  deposited  with  the  said  Union  Trust 
Company  of  New  York;  and  thereupon  the  property 
acquired  shall  be  conveyed  and  turned  over  to  the  cor- 
poration issuing  the  new  bonds,  which  corporation  the 
Southern  Pacific  Companj^  agreeS  to  cause  to  be  formed. 
In  case  of  such  foreclosure  proceedings,  the  Southern 
Pacific  Company  is  to  cause  a  decree  to  be  obtained, 
and  a  sale  thereunder  had  and  confirmed,  within  twelve 
months  from  the  date  of  the  execution  and  delivery  of 
tTiis  instrument,  or  within  such  further  time  as  may  be 
fixed  upon  as  reasonable  by  the  counsel  of  the  Bond- 
liolders'  Committees,  and  of  the  Southern  Pacific  Com- 
pany, or  in  case  of  their  disagreement,  by  Benjamin  H. 
Bristow,  Esq.,  whose  decision  shall  be  final.  In  case 
the  Southern  Pacific  Company  fails  to  obtain  a  decree  of 
foreclosure,  and  to  purchase  the  said  property  within 
the  times  aforesaid,  or,  in  case  of  such  purchase,  it  fails 
within  six  months  thereafter  to  deliver  such  new  bonds 
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by  such  new  cori^oration,  duly  guaranteed  by  the  South- 
ern Pacific  Company,  to  the  said  Union  Trust  Com- 
pany, of  the  City  of  New  York,  then,  and  in  either  of 
such  events,  the  said  Union  Trust  Company,  of  the  City 
of  New  York,  shall  hold  said  property  upon  trust  for  the 
Bondholders'  Committees  without  any  claim  thereupon 
or  interest  therein,  by  the  Southern  Pacific  Company, 
under  or  by  virtue  of  this  agreement,  or  otherwise,  and 
shall,  when  thereunto  required  by  the  Bondholders' 
Committees,  convey  sucli  property  to  such  persons  or 
corporation  as  said  Bondholders'  Committees  may  in 
writing  direct,  and  all  payments  by  the  Southern  Pacific 
Company  to  the  Bondholders'  Committees,  in  pursuance 
of  any  of  the  Articles  of  this  agreement,  shall  be  for- 
feited and  be  retained  absolutely  by  the  said  Bondhold- 
ers' Committees.  At  any  time  after  April  first.  One 
Thousand  Eight  Hundred  and  Eighty-Seven,  any  ad- 
ditional amounts  of  such  First  INIortgage  Bonds  ac- 
quired by  the  Bondholders'  Committees,  or  either  of 
them,  shall  be  forthwith  deposited  by  them  in  like  man- 
ner with  the  said  Union  Trust  Company  of  New  York, 
subject  to  the  like  provisions  in  respect  of  their  exchange 
and  use  in  the  meantime,  as  hereinbefore  provided,  in 
respect  to  the  Eight  JNIillion  Four  Hundred  Thousand 
Dollars  ($8,400,000)  bonds  deposited  as  aforesaid,  and 
simultaneously  with  each  and  every  such  additional  de- 
posit of  any  amount  of  bonds,  the  Southern  Pacific 
Company  will  pay  to  the  Bondholders'  Committees  mak- 
ing the  deposit,  the  sum  of  Four  Pounds  (£4)  sterling 
in  respect  of  each  One  Thousand  Dollars  ($1,000)  of 
such  additional  bonds. 


vs.  The  United  States  179 

Eighth:  On  the  deposit  of  siicli  Eight  Milhon  Four 
Hundred  Thousand  Dollars  ($8,400,000)  of  now  ex- 
isting First  Mortgage  Bonds,  and  on  the  first  day  of 
Juh%  One  Thousand  Eight  Hundred  and  Eighty-Seven, 
and  each  six  months  thereafter,  until  the  delivery  to 
said  Union  Trust  Company,  of  the  new  bonds  herein- 
before referred  to,  the  said  Southern  Pacific  Company 
shall  pay  in  London  to  the  said  Bondholders'  Commit- 
tees, interest  at  the  rate  of  Two  and  One-Half  (2I/2) 
per  cent  upon  an  amount  equal  to  One  Hundred  and 
Ten  (110)  per  cent  upon  the  now  existing  First  Mort- 
gage Bonds  of  the  Oregon  and  California  Railroad 
Company,  which  shall  have  been  theretofore  deposited 
(with  all  now  unpaid  coupons  appertaining  thereto) 
M'ith  the  said  Union  Trust  Company,  under  the  terms 
of  this  agreement,  and  the  new  bonds  to  be  delivered  by 
the  Southern  Pacific  Company^  as  hereinbefore  pre- 
scribed, shall  bear  interest  at  the  rate  of  Five  (5)  per 
cent  per  annum,  only  from  the  last  date  at  which  the 
Southern  Pacific  Company  shall  have  made  such  pay- 
ment. 

Ninth:  It  is  understood  and  agreed  that  there  shall 
not  at  any  time  between  the  execution  of  this  agreement 
and  the  delivery  to  the  Pacific  Improvement  Company 
and  the  Southern  Pacific  Company  respectiveh^  of  the 
stocks  and  securities  to  be  delivered  to  them  as  herein- 
above provided,  be  any  increase  of  the  amount  of  the 
outstanding  bonds  or  capital  stock  or  indebtedness  of 
the  said  Oregon  and  California  Railroad  Company,  or 
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any  issue  of  Receivers'  Certificates  affecting  its  prop- 
erty, or  increase  of  the  Receivers'  indebtedness,  or  divi- 
dend, or  other  distribution  or  diminution  of  assets,  ex- 
cept so  far  as  the  same  may  necessarily  result  from  the 
operation  of  the  road  or  maintenance  of  the  offices  of 
the  corporation. 

Tenth:     The  Pacific  Improvement  Company  and 
the    Southern    Pacific    Company    will    pay     to    the 
Stockholders'    and    Bondholders'    Committees    respec- 
tively,   and    as    part    of    the    consideration    for    the 
sales    of    shares     and     bonds     hereinbefore    specified, 
such    stock    of    the    Central    Pacific    Railroad    Com- 
pany   and    such    sums    in    cash    as    may    be    neces- 
sary to  paj^  and  provide  for  the  fees,  remuneration  and 
liabilities  of  said  Committees,  including  counsel  fees  and 
office  expenses  incurred  by  said  Committees,  and  the 
services  of  the  employees  of  said  committees,  but  not 
exceeding  in  the  aggregate  Two  Thousand  Five  Hun- 
dred (2,500)  shares  of  such  stock  and  the  sum  of  One 
Hundred  and  Fifty  Thousand  Dollars   ($150,000)   in 
cash.    The  audit  of  the  London  Bondholders'  Commit- 
tee of  such  accounts  shall  be  necessary,  and  shall  be  final 
and  conchisive  as  against  the  Southern  Pacific  Com- 
pany and  the  Pacific  Improvement  Company.     Such 
Twenty-Five  Hundred  shares  are  to  be  delivered  to 
the  Bondholders'  Cormnittees  simultaneously  with  the 
deposit  of  bonds  and  exchange  of  stock  as  hereinbefore 
provided,  and  the  cash  payment  of  One  Hundred  and 
Fifty  Thousand  Dollars  ($150,000) ,  or  so  much  thereof 
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as  may  be  required  as  aforesaid,  shall  be  made  simul- 
taneously with  the  declaration  in  writing  by  the  South- 
ern Pacific  Company  of  its  election  or  non-election  to 
cause  the  existing  first  mortgage  to  be  foreclosed. 

Eleventh:  When  this  agreement  shall  have  been 
fully  performed  by  the  Pacific  Improvement  Company 
and  the  Southern  Pacific  Company  respectively,  then 
all  sums  of  money  and  assets  remaining  in  the  hands 
of  the  said  Committees,  or  any  of  them,  out  of  the  pro- 
ceeds of  assessments  or  derived  from  other  sources,  ex- 
cepting from  the  aforesaid  payment  of  Four  Pounds 
(£4)  per  bond  and  Four  (4)  Shillings  and  Three  (3) 
Shillings  in  respect  of  preferred  and  common  stock  re- 
spectively, shall  be  paid  over  to  the  Pacific  Improve- 
ment Company. 

Twelfth:  The  Southern  Pacific  Company  further 
agrees  to  and  with  the  Bondholders'  Committees  to  pay 
all  Receivers'  indebtedness,  as  well  as  all  costs  and  coun- 
sel fees,  in  the  now  pending  foreclosure  suit  or  in  any 
foreclosure  suit  which  it  may  hereafter  elect  to  or  cause 
to  be  instituted.  It  also  agrees  to  pay  all  the  charges 
and  expenses  of  every  description  of  the  Union  Trust 
Company  of  New  York,  or  of  its  nominee  or  nominees 
for  any  matter  or  service  to  be  done  or  performed  by  it 
under  and  in  pursuance  of  any  or  either  of  the  Articles 
of  this  Contract. 

Thirteenth:  The  Southern  Pacific  Company  further 
agrees  with  the  Bondholders'  Committee  to  pay  the  cost 
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of  transportation  and  insurance  on  the  aforementioned 
bonds  both  from  London  to  New  York  and  from  New 
York  to  London,  and  in  addition  thereto,  one-half  of  a 
commission  of  Fifteen  Thousand  Dollars  ($15,000) 
which  the  Bondholders'  Committees  are  to  pay  to  their 
agents  in  New  York  for  receiving  and  delivering  the 
said  bonds  to  the  Union  Trust  Company  of  New  York, 
and  for  receiving  in  return  therefor  from  the  said  Trust 
Company  the  new  bonds  so  to  be  issued  as  aforesaid. 

Fourteenth:  The  Southern  Pacific  Company  fur- 
ther agrees  to  and  with  the  Bondholders'  Committees 
to  cause  to  be  stamped  the  certificates  heretofore  issued 
by  either  of  such  Committees,  with  a  statement  that  the 
holder  of  such  certificates  is  entitled  to  the  benefit  of 
this  agreement,  and  has  assented  thereto.  The  Southern 
Pacific  Company  further  agrees  to  designate  a  person 
in  London  and  a  person  in  Frankfort,  who  shall  be  au- 
thorized to  so  stamp  such  certificates,  as  and  when  they 
are  presented  by  the  holders  thereof,  without  expense  to 
such  holders. 

Fifteenth:  The  Southern  Pacific  Companj"  agrees 
to  execute  a  lease  of  the  railroad  of  the  Oregon  and  Cali- 
fornia Railroad  Companj^  or  of  its  successors,  for  a 
period  of  at  least  forty  years  from  the  date  of  issue  of 
the  new  bonds,  and  such  railroad  company  agrees  to 
execute  such  lease,  and  such  lease  is  to  form  part  of  the 
consideration  of  the  guaranty  by  the  Southern  Pacific 
Company  of  the  new  bonds  as  aforesaid.  An}'^  infirmity 
or  invalidity  of  or  in  said  lease  shall  not  be  deemed  a 
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breach  of  this  agreement  by  the  Southern  Pacific  Com- 
pany or  the  Oregon  and  California  Raih'oad  Company 
or  its  successors,  nor  shall  it  in  any  wise  affect  the  vahd- 
ity,  legality  or  sufficiency  of  the  guaranty  of  such  new 
bonds  by  the  Southern  Pacific  Company. 

Sixteenth:  The  Pacific  Improvement  Company  and 
the  Southern  Pacific  Company  further  agree  that,  upon 
issue  of  the  new  bonds,  hereinbefore  provided,  the  Sec- 
ond Mortgage  Bonds  of  the  said  Oregon  and  California 
Railroad  Company,  which  shall  have  heretofore  been 
delivered  by  the  Stockholders'  Committee  to  the  Pacific 
Improvement  Company,  as  hereinbefore  prescribed,  shaU 
be  canceled,  and  thereupon,  unless  the  counsel  of  the 
Southern  Pacific  Company  and  the  Bondholders'  Com- 
mittees should  otherwise  determine,  the  First  Mortgage 
Bonds,  which  shall  have  been  deposited  by  the  Bond- 
holders' Committees  hereunder,  shall  also  be  canceled. 
Upon  the  cancellation  of  such  Second  Mortgage  Bonds, 
the  Pacific  Improvement  Company  shall  thereupon  take 
all  proper  proceedings  to  have  the  mortgage  securing 
the  same,  satisfied  of  record.    As  soon  as  all  outstand- 
ing bonds  not  deposited  by  the  Bondholders'  Commit- 
tees with  the  Union  Trust  Company,  as  hereinbefore 
provided,  shall  have  been  paid,  or  otherwise  satisfied,  aU 
proper  proceedings  shall  be  taken  to  have  the  mortgage 
securing  such  now  existing  First  Mortgage  Bonds  of 
said  Oregon  and  California  Railroad  Company,  satis- 
fied of  record,  unless,  in  the  joint  judgment  of  the  coun- 
sel for  the  Southern  Pacific  Company  and  the  Bond- 
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holders'  Committees,  it  should  be  deemed  more  expedient 
not  then  to  have  said  mortgage  so  satisfied. 

Seventeenth:  The  Union  Trust  Company  of  New 
York,  has  executed  this  agreement  as  evidence  of  its 
acceptance  of  the  trusts  thereby  assumed  and  undertaken 
by  it,  and  the  Oregon  and  California  Railroad  Company 
has  executed  this  agreement  as  an  evidence  of  its  ac- 
quiescence and  approval  of  the  same,  and  of  its  obli- 
gation to  assist  in  carrying  out  the  provisions  thereof. 

In  Witness  Whereof ,  the  parties  of  the  first,  third 
and  fourth  parts  have  hereimto  set  their  hands  and  seals, 
and  the  parties  of  the  second,  fifth  and  sixth,  and  seventh 
parts  have  caused  their  corporate  names  to  be  here- 
unto subscribed,  and  their  corporate  seals  to  be  here- 
unto affixed  by  their  Presidents  or  Vice-Presidents  re- 
spectively, the  day  and  year  first  above  written. 


Exhibit  F 

TJiis  Agreement,  Made  this  first  day  of  July,  1887, 
between  the  Oregon  and  California  Railroad  Company,  a 
corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  and  the  Southern  Pacific  Com- 
pany, a  corporation  duly  organized  under  the  laws  of 
the  State  of  Kentucky. 

Witnesseth,  That  the  said  Oregon  and  California 
Railroad  Company  hereby  leases  to  the  Southern  Paci- 
fic Company  for  the  term  of  forty  (40)  years  from  the 
date  hereof  all  of  its  railroad  situated  in  the  State  of 
Oregon  known  as  the  Oregon  and  California  Railroad, 
with  all  its  branches,  together  with  the  rolling  stock, 
telegraph  lines,  tools  and  property  of  eveiy  kind  and 
nature  whatsoever  in  use  upon  or  In  connection  with  the 
said  railroad,  and  together  with  all  the  appurtenances 
thereunto  belonging,  with  the  right  to  possess,  maintain 
and  operate  the  said  property  and  to  receive  the  rents, 
issues  and  profits  thereof. 

In  consideration  thereof  the  Southern  Pacific  Com- 
pany agrees  to  and  with  the  said  Oregon  and  California 
Railroad  Company  that  during  the  continuance  of  this 
lease  it  will  keep  the  said  leased  property  in  good  order, 
condition  and  repair,  operate,  maintain,  add  to  and  better 
the  same  at  its  own  expense,  pay  all  taxes  legally  assessed 
against  the  same,  or  levied  thereon,  and  pay  the  interest 
as  it  shall  mature,  on  such  First  JNIortgage  Bonds  of  said 

Oregon  and  California  Railroad  Company,  secured  by 
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indenture  or  Deed  of  Trust  to  the  Union  Trust  Com- 
pany of  New  York,  dated  July  1st,  1887,  as  may  be 
issued  in  respect  of  its  now  existing  lines  or  the  extension 
now  under  construction  of  its  main  line  to  the  boundary 
between  Oregon  and  California  as  may  be  hereafter 
guaranteed  b}^  said  Southern  Pacific  Company,  and  that 
it  will  on  the  first  day  of  May  in  each  year  during  the 
continuance  of  this  lease,  pay  to  the  said  Oregon  and 
California  Railroad  Company  such  balance,  if  any,  of 
the  net  earnings  or  income  received  by  said  Southern 
Pacific  Company  from  the  said  leased  premises  with  the 
appurtenances  for  the  year  ending  on  the  thirty-first  day 
of  December  then  next  preceding  as  shall  remain  in  its 
hands  after  all  charges  and  expenses  incurred  by  it  and 
all  the  payment  for  taxes  and  interest  hereinbefore  pro- 
vided or  agreed  or  directed  to  be  made  and  all  current 
fixed  charges  of  the  said  Oregon  and  California  Rail- 
road Company  and  all  indebtedness  of  said  Railroad 
Company  to  said  Southern  Pacific  Company,  are  paid. 
Provided,  that  if  such  balance  of  net  earnings  or  income 
received  by  the  Southern  Pacific  Company  from  the  said 
leased  premises  with  the  apj^urtenances  for  any  year, 
which  by  the  foregoing  provisions  hereof  would  be  and 
become  payable  by  said  Southern  Pacific  Company  to 
said  Oregon  and  California  Railroad  Company,  shall  ex- 
ceed the  amount  of  seven  (7)  per  centum  upon  the  par 
value  of  the  then  existing  Preferred  Stock  of  the  Oregon 
and  California  Railroad  Company,  and  six  (6)  per 
centum  per  annum  u])on  tlie  then  existing  Common 
Stock  of  the  Oregon  and  California  Railroad  Company, 
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said  Southern  Pacific  Company  shall  be  entitled  to  and 
shall  retain  to  itself  for  its  own  use  any  and  all  excess 
of  such  balance  of  net  earnings  and  income  over  and 
above  the  amounts  of  seven  (7)  per  centum  per  annum 
upon  the  par  value  of  the  Preferred  Stock  and  six  (6) 
per  centum  per  annum  upon  the  par  value  of  the  Com- 
mon Stock  of  said  Oregon  and  California  Railroad  Com- 
pany, and  said  Southern  Pacific  Company  further  agrees 
to  and  with  the  said  Oregon  and  California  Railroad 
Company  that  it  will  upon  the  termination  of  this  lease, 
return  the  said  premises  to  the  said  Oregon  and  Cali- 
fornia Railroad  Company  or  its  successors,  with  its  addi- 
tions and  betterments,  in  as  good  condition  and  repair 
as  the  same  were  at  the  date  thereof;  and  in  further  con- 
sideration of  this  lease  it  has  agreed  to  execute  and  will 
execute  a  guaranty  of  the  payment  of  the  principal  and 
interest  of  each  of  the  bonds  of  the  issue  above  men- 
tioned as  may  be  issued  in  respect  of  its  now  existing  lines 
or  the  extension  now  under  construction  of  its  main  line 
to  the  boundary  between  Oregon  and  California,  and 
of  such  further  bonds  of  said  issue  as  the  said  Oregon 
and  California  Railroad  Company  may  during  the  ex- 
istence of  this  lease,  request  it  to  guarantee. 

It  is  understood  and  agreed  that  the  mortgage  from 
the  Oregon  and  California  Railroad  Company  to  the 
Union  Trust  Company  of  New  York,  bearing  date  July 
1,  1887,  and  the  bonds  issued  thereunder,  have  and  shall 
have  priority  of  the  lien  upon  the  mortgaged  property 
over  the  lien  and  claim  of  the  Southern  Pacific  Company 
as  lessee  hereunder. 
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In  Testimony  Whereof,  the  parties  hereto  have 
caused  these  presents  to  be  signed  by  their  respective 
Presidents  and  their  respective  corporate  seals  affixed 
and  attested  by  their  respective  Secretaries  the  day  and 
year  first  above  written. 


Exhibit  G 

This  Indenture,  Made  and  entered  into  this  first  day 
of  August,  Eighteen  Hundred  and  Ninety-Three,  by 
and  between  the  Oregon  and  California  Railroad  Co7r- 
pany,  a  corporation  existing  under  the  laws  of  the  State 
of  Oregon,  party  of  the  first  part,  and  the  Southern 
Pacific  Company,  a  corporation,  existing  under  the  laws 
of  the  State  of  Kentucky,  party  of  the  second  part, 
Witnesseth : 

First:  The  party  of  the  first  part  hereby  leases  to 
the  party  of  the  second  part,  for  the  period  of  thirty- 
four  years,  from  and  including  the  date  hereof,  the  rail- 
roads of  the  party  of  the  first  part  in  the  State  of  Oregon, 
and  also  the  equipments  and  appurtenances  of  every  kind 
and  nature  whatsoever  thereto  respectively  belonging  or 
appertaining. 

Second:  The  party  of  the  second  part  will  pay  to 
the  party  of  the  first  part  a  yearly  rental  for  the  premises 
so  leased,  amounting  to  the  sum  of  Five  Thousand  Dol- 
lars per  annum,  which  rental  shall  be  paid  in  four  in- 
stallments of  Twelve  Hundred  and  Fifty  Dollars  each 
on  the  first  days  of  February,  May,  August  and  No- 
vember of  each  year  during  the  pendency  of  this  lease, 
(commencing  on  the  first  day  of  November,  Eighteen 
Hundred  and  Ninety-Three),  it  being  understood  and 
agreed  that  the  amount  of  such  rental,  so  far  as  requisite, 
shall  be  appropriated  and  applied  by  the  party  of  the 
first  part  to  the  expense  of  maintaining  and  keeping  up 
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its  corporate  organization  under  the  laws  of  the  State  of 
Oregon. 

Third:  The  party  of  the  second  part  is  to  operate 
the  said  leased  railroads  belonging  to  the  party  of  the 
first  part  and  shall,  in  the  first  place,  out  of  the  earnings 
and  income  derived  therefrom,  pay  the  cost  of  operating 
such  railroads  and  the  incidental  expenses  connected 
therewith,  and  likewise  pay  the  taxes  and  assessments 
on  the  said  demised  premises,  the  cost  of  insurance  there- 
of if  and  so  far  as  effected,  such  amounts  as  it  may  be- 
come necessary  to  pay  for  damages  to  persons  and  prop- 
erty incurred  in  the  course  of  operating  the  said  leased 
railroads,  or  on  account  of  land  purchases  heretofore 
made  by  or  on  behalf  of  said  party  of  the  first  part,  and 
the  expense  of  repairing,  maintaining,  improving,  adding 
to  and  keeping  up  the  said  leased  railroads,  with  all  their 
appurtenances,  and  of  maintaining,  providing  and  keep- 
ing up  in  suitable  condition  and  repair  rolling  stock  and 
equipment  for  carrying  on  as  economically  and  profit- 
ably as  may  be  the  transportation  business  of  said  leased 
railroads,  and,  so  far  as  the  same  shall  not  be  paid  from 
the  rentals  or  income  or  proceeds  of  sale  of  lands,  the 
expenses  of  and  connected  with  the  lands  of  said  party 
of  the  first  part,  and  perfecting  the  title  thereto,  and 
payment  of  taxes  and  assessments  thereon,  and  tlie  ex- 
penses of  and  connected  with  its  land  department;  and 
after  the  payments  and  deductions  aforesaid,  the  said 
lessee  shall  apply  the  residue  of  the  amount  of  the  net 
income  and  earnings  of  said  railroads,  to  such  extent  as 
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shall  be  required  for  the  purpose,  to  the  payment  of  the 
interest  and  an}'  sinking  fund  contributions  from  time  to 
time  becoming  due  and  payable  during  the  existence  of 
this  lease  upon  the  now  existing  bonded  indebtedness  of 
the  party  of  the  first  part  and  such  other  bonded  in- 
debtedness of  said  party  of  the  first  part  as  may  be 
created  by  said  party  of  the  first  part  with  the  assent 
of  the  party  of  the  second  part  hereto. 

And  it  is  Further  Provided  and  Agreed,  by  and  be- 
tween the  parties  hereto,  that  on  the  first  day  of  May 
in  each  year  during  the  continuance  of  this  lease,  the 
part}^  of  the  second  part  shall  pay  to  the  party  of  the 
first  part  such  balance,  if  any,  of  the  net  earnings  or  in- 
come received  by  the  party  of  the  second  part  from  the 
said  leased  premises,  with  the  appurtenances,  for  the  year 
ending  on  the  31st  day  of  December  then  next  preced- 
ing, as  shall  remain  in  its  hands  after  all  the  payments, 
expenses,  deductions  and  advances  and  all  the  payments 
for  interest  and  sinking  fund  contributions  heretofore 
provided  for  or  agreed  or  directed  to  be  made,  are  paid. 
Provided  However,  that  if  at  the  time,  viz:  such  1st  day 
of  May  when  such  balance  of  such  income  or  rental  is 
provided  to  be  paid  to  the  party  of  the  first  part,  there 
shall  be  any  sum  due  or  owing  from  the  party  of  the 
first  part  to  the  party  of  the  second  part,  for  or  in  re- 
spect of  advances  or  payments  theretofore  made  by  the 
party  of  the  second  part,  or  for  new  additions  or  improve- 
ments to  the  demised  premises,  or  any  part  thereof,  or 
for  expenses  of  keeping  up  the  corporate  organization 
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of  the  party  of  the  first  part,  or  maintaining  agencies  for 
the  transfer  of  its  stock  and  bonds,  or  for  any  expense  of 
its  business  affairs,  or  for  or  in  respect  of  any  other  sums 
which  may  have  been  lawfully  advanced  or  paid  hy  the 
lessee  to  or  for  the  party  of  the  first  part,  the  party  of 
the  second  ])art  shall  be  entitled  to  retain  and  pay  to 
itself  whatever  may  be  owing  to  it  from  the  party  of  the 
first  part  for  or  in  respect  of  any  of  the  causes  or  matters 
or  considerations  aforesaid,  including  any  interest  which 
may  be  due  or  owing  from  the  party  of  the  first  part  to 
the  party  of  the  second  part  thereon.  And  Provided 
further,  that  if  such  balance  of  net  earnings  or  income 
received  by  the  party  of  the  second  part  from  the  leased 
premises,  with  the  appurtenances,  for  any  year,  and 
which  by  the  foregoing  provisions  hereof  would  be  and 
become  payable  by  said  party  of  the  second  part  to  said 
party  of  the  first  part,  shall  exceed  the  amount  of  seven 
per  cent  per  annum  upon  the  par  value  of  the  then  ex- 
isting preferred  stock  of  the  party  of  the  first  part  and 
six  per  cent  upon  the  par  value  of  the  then  existing  com- 
mon stock  of  said  party  of  the  first  part,  then  and  in  that 
event  the  said  party  of  the  second  part  shall  be  entitled 
to  and  shall  retain  to  itself  for  its  own  use  any  and  all 
excess  of  such  balance  of  net  earnings  and  income  over 
and  above  the  amount  of  seven  per  cent  per  annum  upon 
the  par  value  of  the  then  existing  ])referred  stock,  and 
six  per  cent  per  annum  upon  the  ])ar  value  of  such  then 
existing  common  stock  of  the  party  of  the  first  part. 

Fourth:     Tt   is   fnrtlier  understood   and  agreed  be- 
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tween  the  parties  hereto  that  at  the  time  when  this  lease 
shall  go  into  operation,  the  party  of  the  second  part  shall 
receive  and  be  entitled  to  use  and  apply  in  the  operations 
of  the  said  demised  premises,  all  fuel,  rails,  and  materials 
and  supplies  which  shall  then  be  on  hand  belonging  to  the 
party  of  the  first  part;  and  likewise  to  collect  and  re- 
ceive all  sums  which  may  be  at  that  time  due  and  owing 
to  the  party  of  the  first  part  for  freights  and  passage 
money,  including  all  sums  in  the  hands  of  agents  or  em- 
ployees, or  due  from  connecting  roads,  and  likewise  that 
the  sums  that  may  at  such  time  be  due  or  owing  by  the 
party  of  the  first  part  for  back  wages  of  employees,  and 
for  fuel,  rails  and  other  materials  and  supplies  for  the 
business  of  said  demised  premises,  or  to  connecting  roads, 
or  damages  to  persons  or  property  in  the  operation  of 
the  road,  or  for  other  incidental  expenses  of  the  party 
of  the  first  part,  shall  be  paid  by  the  party  of  the  second 
part,  and  all  the  receipts  and  payments  for  and  on  ac- 
count of  such  back  freights  and  passage  money  and 
moneys  in  the  hands  of  agents,  employees  or  connecting 
roads  and  for  such  back  wages  and  debts  for  fuel,  rails 
and  other  materials  and  supplies,  and  to  connecting 
roads,  and  for  damage  to  persons  and  property,  and  in- 
cidental expenses  as  aforesaid,  shall  be  brought  into  and 
form  part  of  the  accounts  of  the  party  of  the  first  part 
with  the  party  of  the  second  part  hereunder  for  the 
year  ending  December  31st,  1803,  in  like  manner  and 
with  like  effect  in  all  respects  as  if  the  same  had  accrued 
during  that  year. 
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Fifth :  In  case  the  amount  of  net  earnings  or  income 
of  the  said  demised  premises  applicable  under  the  pre- 
ceding provisions  hereof  to  the  payment  of  the  current 
interest  ujDon  the  bonded  indebtedness  of  the  party  of  the 
first  part  shall  be  insufficient  in  an}^  year  to  pay  in  full 
such  current  interest  for  the  year,  it  shall  be  optional  with 
the  party  of  the  second  part  whether  or  not  to  advance 
or  pay  for  account  of  the  party  of  the  first  part  the 
amount  of  such  deficiency,  and  if  the  party  of  the  second 
part  shall  advance  or  pay  for  account  of  the  party  of  the 
first  part  such  deficiency,  or  any  part  thereof,  it  shall  be 
entitled  to  interest  at  the  rate  of  six  per  cent  per  annum 
upon  such  advances  or  payments  until  reimbursed  there- 
for, and  shall  be  entitled  to  repay  itself  for  such  ad- 
vances or  payments  and  interest  at  any  time,  or  from 
time  to  time,  out  of  the  subsequent  earnings  or  income 
of  said  demised  premises  in  the  manner  provided  by  the 
third  article  hereof  in  that  behalf,  and  shall  have  a  lien 
therefor  upon  the  demised  premises,  and  the  income 
thereof,  until  such  advances,  or  payments,  with  interest 
thereon,  shall  be  reimbursed;  and  in  case  the  party  of 
the  second  part  shall  at  any  time,  or  from  time  to  time, 
make  any  advances  to  or  for  the  party  of  the  first  part, 
for  new  additions  or  improvements  of  the  demised  prem- 
ises, or  any  part  thereof,  or  for  the  necessary  expenses  of 
keeping  up  the  corporate  organization  of  the  party  of  the 
first  part,  or  maintaining  agencies  for  transfer  of  its 
stock  and  bonds,  or  for  other  incidental  expenses  not  paid 
by  the  party  of  the  second  part  under  the  lease,  or  for 
any  other  object  or  purpose,  the  party  of  the  second 
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part  shall  be  entitled  to  receive  interest  upon  all  such 
advances  at  the  rate  of  six  per  cent  per  annum  from  the 
making  until  the  reimbursement  thereof,  and  the  party 
of  the  second  part  shall  have  a  lien  for  such  advances, 
and  the  interest  thereon,  upon  the  said  demised  premises 
and  the  income  thereof  until  such  advances  are  reim- 
bursed, with  interest,  and  the  party  of  the  second  part 
shall  be  entitled  at  any  time,  and  from  time  to  time,  to 
refund  to  itself  such  advances  and  interest  out  of  any 
earnings  or  income  of  the  demised  premises  which  may 
be  in  its  hands  unless  it  shall  have  been  expressly  agreed 
between  the  parties  hereto  to  the  contrary  in  writing  at 
or  before  the  making  of  such  advances. 

Sixth:  The  party  of  the  second  part  will,  when 
thereunto  requested  so  to  do  by  the  party  of  the  first 
part,  guarantee  the  payment  of  the  principal  and  inter- 
est of  all  bonds  of  the  party  of  the  first  part  which  may 
have  been  or  may  hereafter  be  issued  under  mortgage 
from  the  party  of  the  first  part  to  the  Union  Trust  Com- 
pany of  New  York,  dated  July  1,  1887,  such  guaranty 
to  be  substantially  in  the  form  following,  viz: 

"For  value  received  the  Southern  Pacific  Company 
hereby  guarantees  the  punctual  payment  of  the  principal 
of  and  interest  upon  this  bond  as  therein  provided,  and 
agrees  that  the  mortgage  given  to  secure  its  payment 
shall  have  priority  of  lien  upon  the  mortgaged  property 
over  its  lien  and  claims  thereon  as  lessee  of  the  Oregon 
and  California  Railroad. 
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In  Witness  Whereof,  the  corporate  seal  of  the  said 
Southern  Pacific  Company  is  hereunto  affixed  and  at- 
tested by  its  treasurer  by  order  of  the  Board  of  Directors 
this  thirty-first  day  of  December,  1887. 

^**^s*-  Treasurer." 

Seventh:  This  indenture  may  be  at  any  time  modi- 
fied in  any  of  its  terms  or  provisions  or  cancelled  by 
agreement  of  the  parties  hereto. 


Exhibit  H 

An  Indenture  made  the  first  day  of  July,  in  the  year 
of  our  Lord  One  Thousand  Eight  Hundred  and  Eighty 
Seven,  by  and  between  the  Oregon  and  California  Rail- 
road Company,  a  corporation  created,  organized  and  ex- 
isting under  the  laws  of  the  State  of  Oregon,  party  of 
the  first  part,  and  the  Union  Trust  Company  of  New 
York,  a  corporation  created,  organized  and  existing  un- 
der the  laws  of  the  State  of  New  York,  party  of  the 
second  part. 

Whereas  the  party  of  the  first  part  is  the  owner  of 
lines  of  railway  already  constructed  from  East  Portland 
to  Ashland,  from  Albany  Junction  to  Lebanon,  and 
from  Portland  to  Corvallis,  all  in  the  State  of  Oregon, 
and  of  lands  granted  under  the  acts  of  Congress  respec- 
tively entitled  "An  Act  granting  lands  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Cen- 
tral Pacific  Railroad  in  California  to  Portland,  in  Ore- 
gon," approved  July  25,  1866,  and  "An  Act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  Portland  to  Astoria  and  McMinnville 
in  the  State  of  Oregon"  approved  May  4,  1870,  and  is 
about  extending  to  the  California  State  line  such  rail- 
way now  constructed  from  East  Portland  to  Ashland; 
and 

Whereas,  the  party  of  the  first  part  and  its  success- 
ors are  about  to  execute  and  issue  from  time  to  time  (but 
with  the  limitations  hereinafter  prescribed  in  respect 
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to  the  aggregate  amount  thereof  which  may  at  any  time 
be  outstanding,  which  amount  is  not  in  any  case  to  ex- 
ceed, at  the  par  or  face  value  of  such  bonds,  the  sum 
of  Twentj^  Million  Dollars,)  first  mortgage  bonds  for 
One  Thousand  Dollars  each  of  the  general  form  and 
tenor  following,  to-wit: 

UNITED  STATES  OF  AMERICA 

Oregon  and  California  Railroad  Company. 

No.  First  Mortgage  Gold  Bond.  No. 

The  Oregon  and  California  Railroad  Company,  for 
value  received,  promises  (unless  this  bond  should  be 
sooner  redeemed  as  hereinafter  provided)  to  pay  to  the 
bearer  hereof,  or,  if  registered,  to  the  registered  holder 
hereof,  the  sum  of  One  Thousand  Dollars  forty  j^ears 
after  date,  and,  on  presentation  and  surrender  at  or  after 
maturity  of  the  respective  interest  warrants  hereunto 
annexed,  to  pay  to  the  person  presenting  the  same,  or 
if  this  bond  is  registered  and  the  interest  warrants  ap- 
pertaining thereto  cancelled,  to  pay  to  the  registered 
holder  hereof,  interest  on  such  principal  sum  at  the  rate 
of  five  per  centum  per  annum,  semi-annually,  on  the 
first  day  of  January  and  July  in  each  year,  such  pay- 
ments of  principal  and  interest  to  be  made  at  the  office 
or  agency  of  said  Company  in  the  City  of  New  York 
in  United  States  gold  coin.  This  is  one  of  the  first 
mortgage  bonds  of  said  Railroad  Company,  the  total 
issue  of  which  is  limited  to  twenty  million  dollars  par 
value,  secured  by  a  deed  of  trust  to  the  Union  Trust 
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Company  of  New  York,  Trustee,  dated  July  1,  1887. 
The  net  proceeds  of  lands  sold  subsequently  to  May  12, 
1887,  and  of  the  lands  included  in  said  deed  of  trust  se- 
curing such  first  mortgage  bonds,  are  to  be  applied  to 
the  redemption  and  cancellation  of  such  bonds  by  annual 
drawings  at  par,  unless  purchasable  at  a  lower  price, 
as  prescribed  in  said  deed  of  trust.  The  i^rincipal  of  this 
bond  may,  by  reason  of  one  year's  default  in  the  pay- 
ment of  any  interest,  become  and  be  due  and  payable  as 
provided  in  said  deed  of  trust.  None  of  said  Bonds  are 
to  be  in  any  wise  binding  or  obligatory  unless  authenti- 
cated by  the  certificate  endorsed  thereon,  signed  by  said 
Trustee  or  its  successor  or  successors  in  said  trust.  This 
bond  may  at  any  time,  upon  production  thereof  to  said 
Railroad  Company  and  proper  endorsement  being  made 
thereon  and  either  with  or  without  the  surrender  to  said 
Railroad  Company  for  cancellation  of  all  unpaid  inter- 
est warrants  appertaining  thereto,  be  registered  upon 
the  books  of  the  Companj^  in  the  name  of  the  holder 
thereof  and  thereupon  its  transferability  by  delivery 
will  cease,  and  thereafter  it  can  be  transferred  only  by 
the  registered  holder  or  his  attorney  by  transfer  duly 
made  upon  such  books. 

In  Witness  Whereof,  the  said  Railroad  Company 
has  caused  these  presents  to  be  signed  by  its  President 
and  its  corporate  seal  to  be  affixed  thereto  and  attested 
by  its  Secretary,  this  first  day  of  July,  One  Thousand 
Eight  Hundred  and  Eighty  Seven. 

Oregon  and  California  Railroad  Company, 
(Seal)  By  President. 

Attest :  Secretary. 
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And  Whereas,  the  General  form  of  the  several  in- 
terest warrants  to  be  annexed  to  such  bonds  (each  of 
which  interest  warrants  is  to  bear  the  engraved  signa- 
ture of  the  Treasurer  of  the  Railroad  Company)  is  to 
be  as  follows,  viz : 

(Form  of  Interest  Warrant) 

Interest  warrant  for  twenty-five  dollars  gold,  being 
for  semi-annual  interest  maturing  on  the  first  day  of 

upon  the  Oregon  and  California 

Railroad  Company's  first  mortgage  bond  No. 
$25.  (not  due  if  bond  previously  redeemed) 

Treasurer. 

And  Whereas,  the  form  of  the  certificate  to  be  en- 
dorsed on  the  bonds,  and  signed  by  said  Trustee,  is  to  be 
as  follows,  viz: 

(Form  of  Trustee's  Certificate.) 

The  Union  Trust  Company  of  New  York  hereby 
certifies  that  the  within  bond  is  one  of  the  bonds  de- 
scribed in  the  deed  of  trust  within  mentioned  and  se- 
cured thereby. 

Trustee. 

And  Whereas,  all  of  the  said  bonds  are  to  be  equally 
secured  by  this  mortgage  and  hypothecation  of  the  rail- 
ways and  railway  lines  of  the  party  of  the  first  part,  and 
its  successors  constructed  and  to  be  constructed  or  ac- 
quired and  of  all  their  appurtenances  and  the  franchises 
relating  or  pertaining  thereto; 

And  Whereas,  such  issue  of  bonds,  and  the  execu- 
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tion  of  this  mortgage  or  deed  of  trust  to  secure  the  same, 
has  been  assented  to  by  the  holders  of  upwards  of  a  ma- 
jority of  the  preferred  stock  and  by  the  holders  of  up- 
wards of  a  majority  of  the  common  stock  of  the  party 
of  the  first  part. 

Now,  Therefore,  This  Indenture  Witnesseth:  That 
the  party  of  the  first  part,  in  consideration  of  the  prem- 
ises, and  of  one  dollar  to  it  paid  by  the  party  of  the  sec- 
ond part,  the  receipt  whereof  is  hereby  acknowledged 
and  for  the  purpose  of  securing  the  payment  of  such 
bonds,  with  the  interest  to  accrue  thereon,  according  to 
the  true  intent  and  meaning  thereof,  hath  granted,  bar- 
gained, sold,  aliened,  remised,  released,  conveyed  and 
confirmed  and  by  these  presents  doth  grant,  bargain, 
sell,  alien,  remise,  release,  convey  and  confirm  unto  the 
said  party  of  the  second  part  and  its  successors  and  as- 
signs forever.    All  the  railways  and  railway  lines  of  the 
party  of  the  first  part,  and  its  successors,  whether  con- 
structed or  to  be  constructed  or  acquired  and  all  their 
appurtenances,  including  therein  all  rights  of  way,  su- 
perstructure, rails,  tracks,  side  tracks  or  sidings,  bridges, 
buildings,  fences,  depots,  station  houses,  shops,  ware- 
houses, offices,  docks,  ferries,  ferry  boats  and  landings, 
telegraph  lines,  car  houses,  engine  houses,  machine  shops, 
repair  shops,  buildings,  erections  and  structures  neces- 
sary to  the  operation  of  said  railways  or  said  railway 
lines,  and  all  and  singular  the  locomotives,  rolling  stock, 
equipment  and  machinery  appertaining  thereto,  whether 
now  owned  or  hereafter  to  be  acquired ;  and  also  all  the 
rents,  issues,  tolls,  incomes,  earnings  and  profits  of  such 
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railways  and  railway  lines ;  and  also  all  the  rights,  privi- 
leges, immunities  and  franchises  relating  or  pertaining  to 
such  railwaj^s  or  railway  lines  which  the  said  party  of  the 
first  part  now  possesses,  owns  or  is  entitled  unto,  or  it 
or  its  successors  may  hereafter  become  possessed  of  or  en- 
titled unto,  and  all  the  property  real,  personal  or  mixed, 
which  on  the  12th  day  of  oNlay,  1887,  was  covered  by  the 
mortgage  securing  the  then  existing  first  mortgage 
bonds  of  the  Oregon  and  California  Railroad  Company 
except  the  amounts  due  for  lands  sold  previous  to  such 
last  mentioned  date,  and  except  the  cash  in  the  hands 
of  the  trustee  under  the  mortgage  last  referred  to,  and 
all  extensions  thereof  and  future  acquired  property  in 
the  State  of  Oregon,  of  the  said  party  of  the  first  part ; 
and  also  all  the  estate,  right,  title,  interest,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  of  the  said  party  of  the  first  part,  and  its 
successors,  of,  in  and  to  the  premises  and  every  part 
and  parcel  thereof,  with  the  appurtenances. 

To  Have  and  to  Hold  all  and  singular  the  above  men- 
tioned and  described  premises,  together  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  and  its 
successors  and  assigns  forever,  in  trust,  nevertheless, 
for  the  securing  and  benefit  of  all  and  every  the  persons 
or  bodies  corporate  who  or  which  shall  be  or  at  any  time 
become  the  holder  or  holders  of  any  such  bonds  or  the 
interest  warrants  api^ertaining  thereto,  without  prefer- 
ence to  the  holder  of  any  of  the  said  bonds  or  interest 
warrant  over  any  of  the  others,  by  reason  of  priority,  in 
the  date  thereof  or  the  time  of  the  issuing  or  negotiat- 
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ing  of  the  same.  Provided,  Always,  and  these  presents 
are  upon  the  express  condition,  that  if  the  party  of  the 
first  part,  or  its  successors  or  assigns,  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  holders  of  the  said 
bonds  and  interest  warrants,  when  and  as  the  same  shall 
become  due  and  payable,  the  principal  and  interest  mon- 
eys secured  hereby  according  to  the  terms,  provisions 
and  conditions,  tenor  and  effect  of  the  said  bonds,  then 
these  presents  and  the  estate  hereby  granted  shall  cease, 
determine  and  be  null  and  void.  And  it  is  covenated 
and  agreed  by  and  between  the  parties  hereto  that  until 
default  shall  be  made  by  the  said  party  of  the  first  part, 
its  successors  and  assigns  in  the  payment  of  the  princi- 
pal or  interest  of  the  said  bonds  or  some  of  them  or  some 
part  thereof,  the  said  party  of  the  first  part,  its  success- 
ors and  assigns,  shall  be  suffered  and  permitted  to  pos- 
sess and  enjoy  the  said  premises,  with  their  appurtenan- 
ces, and  all  and  singular  the  rights  and  franchises  here- 
inbefore described,  and  to  receive,  take  and  use  the  tolls, 
income,  earnings  and  profits  thereof,  and  the  trustee  or 
trustees  hereunder  shall  have  full  power,  in  its  or  their 
discretion  upon  written  request  of  the  party  of  the  first 
part,  its  successors  or  assigns,  assented  to  in  writing  by 
the  Southern  Pacific  Company,  the  guarantor  of  both 
the  principal  and  interest  of  bonds  secured  by  this  deed 
of  trust,  to  convey,  by  way  of  release  or  otherwise,  and 
fully  release  from  the  lien  of  this  mortgage,  any  prop- 
erty of  any  description  (except  lands  granted  by  the 
United  States)  which  in  its  or  their  judgment  shall 
not  be  necessary  for  or  for  use  in  connection  with  said 
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railways  and  to  consent  to  such  changes  in  the  location  of 
tracks,  depots  and  other  buildings  as  in  its  or  their  judg- 
ment may  be  expedient,  and  to  make  and  deliver  the 
releases  and  conveyances  necessary  to  carry  the  same  into 
effect,  but  any  property  which  may  be  acquired  for  per- 
manent use  in  substitution  for  any  so  released  or  con- 
veyed shall  thereupon  become  subject  to  the  lien  of  this 
mortgage,  and  upon  request  of  the  trustee  or  trustees 
hereunder  shall  be  conveyed  to  it  or  them  by  the  party  of 
the  first  part,  its  successors  or  assigns,  upon  the  trusts 
of  these  presents.    But  if  default  shall  be  made  in  the 
payment  of  the  principal  or  interest  moneys  mentioned 
in  the  said  bonds,  or  any  or  either  of  them,  or  any  part 
thereof,  according  to  the  tenor  and  effect  of  said  bonds, 
or  either  of  them,  and  if  such  default  shall  continue  for 
the  period  of  one  year,  then,  and  in  that  case,  the  party 
of  the  second  part  or  its  successors  in  the  trust  are  here- 
by authorized  and  empowered  and  at  the  written  request 
of  the  holders  of  one  fourth  part  of  the  said  bonds  then 
outstanding  in  respect  of  which  such  default  shall  have 
been  made,  it  shall  be  it  and  their  duty  to  enter  into  and 
upon,  and  take  and  hold  possession  of,  all  and  singular 
the  premises,  estates,  franchises,  rights,  privileges  and 
property  hereby  granted  and  conveyed  or  intended  so 
to  be  and  in  person  or  by  one  or  more  agents,  to  operate 
the  said  railways,  to  make  from  time  to  time  all  such  re- 
pairs and  replacements  as  it  or  they  may  deem  judicious, 
and  all  such  useful  alterations,  additions  and  improve- 
ments as  the  income  coming  into  its  or  their  hands  shall 
be  adequate  to  pay  for,  and  to  take,  collect  and  receive 
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all  fares,  freights,  tolls,  earnings,  issues,  profits  and  in- 
come of  said  railways  and  apply  such  fares,  freights,  tolls, 
earnings,  issues,  profits  and  income  to  the  proper  ex- 
penses of  holding,  operating  and  managing  the  said  rail- 
ways and  other  premises,  and  conducting  the  business 
thereof,  to  the  payment  of  and  for  all  taxes  and  assess- 
ments which  shall  be  levied  or  assessed  thereon,  and  all 
necesary  and  proper  repairs,  replacements,  alterations, 
additions,  and  improvements  upon  said  property,  and 
all  expenses,  costs,  charges  and  counsel  fees  in  the  prem- 
ises of  said  party  of  the  second  part,  or  its  successors  in 
the  trust  and  a  reasonable  compensation  for  its  or  their 
services,  and  next  to  the  payment  of  the  interest  and 
principal  of  the  said  bonds,  according  to  the  tenor  and 
effect  thereof,  as  the  same  may  be  or  become  due  and 
paj^able,  and  in  case  the  principal  moneys  secured  by 
such  bonds  shall  not  have  become  due,  the  moneys  appli- 
cable to  the  payment  of  interest  shall  be  applied  upon  the 
interest  warrants  remaining  in  default  in  the  order  of 
their  maturity;  in  case  the  said  principal  moneys  shall 
have  become  due,  the  moneys  applicable  to  the  payment 
of  the  principal  and  interest  on  such  bonds  shall  be  ap- 
plied to  such  principal  and  interest  pro  rata  without  any 
preference  or  priority  whatsoever.    And  further,  if  de- 
fault shall  be  made  in  the  payment  of  the  principal  or 
interest  moneys  mentioned  in  the  said  bonds,  or  any  or 
either  of  them,  or  any  part  thereof,  and  if  such  default  in 
the  payment  of  such  interest  moneys  shall  continue  for 
a  period  of  one  year;  then  and  in  either  of  such  cases 
the  said  party  of  the  second  part  or  its  successors  in  the 
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said  trust,  may,  and  in  the  later  case  at  the  written  re- 
quest of  holders  of  one-fourth  of  the  said  bonds  then 
outstanding  in  respect  of  which  such  default  shall  have 
been  made,  must,  and  it  and  they  are  hereby  authorized 
and  empowered  and  directed  to  cause  the  whole  of  the 
said  premises,  estates,  franchises,  rights,  privileges  and 
property  hereby  granted  and  conveyed  or  intended  so  to 
be,  with  their  appurtenances,  and  all  benefit  and  equity 
of  redemption  of  the  said  party  of  the  first  part,  and 
its  successors  and  assigns  therein  or  thereto,  to  be  sold 
at  public  auction  in  the  City  of  New  York,  in  the  State 
of  New  York,  or  the  City  of  Portland,  in  the  State  of 
Oregon,  giving  at  least  three  months'  previous  notice 
of  the  time  and  place  of  such  sale  by  publishing  the  same 
at  least  once  in  each  week  dimng  such  period  of  three 
months,  in  two  newspapers  published  in  said  City  of 
New  York,  and  two  newspapers  published  in  said  City 
of  Portland,  and  one  newspaper  published  in  the  City 
of  London,  England,  and  one  newspaper  published  in 
the  City  of  Frankfort-on-the-]Main,  Germany,  and  giv- 
ing such  other  notice  of  such  sale  as  may  be  required  hy 
law,  if  any  other  notice  be  so  required.  And  it  shall 
be  lawful  for  the  said  party  of  the  second  part  or  its 
successors  making  such  sale,  and  it  and  they  are  hereby 
authorized  and  empowered  as  the  attorne}^  or  attorneys 
of  the  party  of  the  first  part,  and  its  successors  by  these 
presents  dulj^  constituted  and  appointed  for  that  pur- 
pose, to  make,  execute  and  deliver  to  the  purchaser  or 
purchasers  on  such  sale,  all  sucli  deeds  and  conveyances 
as  shall  be  necessary  or  proper  to  convey,  and  assure  to, 
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and  vest  in,  him  or  them,  the  said  premises,  estates,  fran- 
chises, rights,  privileges  and  property  and  every  part 
and  parcel  thereof  and  all  of  the  estate,  right,  title  and 
interest  of  the  said  party  of  the  first  part,  and  its  suc- 
cessors and  assigns  therein  or  thereto,  and  such  sale  and 
the  deeds  and  conveyances  so  to  be  thereupon  executed, 
shall  be  valid  and  effectual  forever,  and  shall  be  a  per- 
petual bar  both  in  lavi^  and  equity,  against  the  said  party 
of  the  first  part  and  its  successors  and  assigns  and 
against  all  persons  claiming  or  to  claim  by,  from  or  un- 
der it  or  them,  or  any  of  them.  And  it  is  further  de- 
clared and  agreed  that  the  receipt  of  the  Trustee  or 
Trustees  who  shall  make  the  sale  hereinbefore  author- 
ized shall  be  a  sufficient  discharge  to  the  purchaser  or 
purchasers  at  such  sale  for  his  or  their  purchase  money, 
and  that  such  purchaser  or  purchasers,  his  or  their  heirs 
or  assigns  or  personal  representatives  shall  not,  after 
paying  such  purchase  money  and  receiving  such  receipt 
of  such  Trustee  or  Trustees  therefor,  be  obliged  to  see 
to  the  application  of  such  purchase  money,  upon  or  for 
the  trusts  or  purposes  of  these  presents,  or  be  in  any 
wise  answerable  for  any  loss,  misapplication  or  non- 
application  of  such  purchase  money  by  the  Trustee  or 
Trustees.  And  it  is  hereby  declared  and  agreed,  that 
the  said  party  of  the  second  part,  or  its  successors  in 
the  said  trust,  shall  out  of  the  proceeds  of  such  sale,  or 
of  any  sale  which  shall,  under  judicial  proceedings  or 
otherwise,  be  made  of  the  said  premises  in  enforcement 
of  the  security  afforded  by  these  presents,  in  the  first 
place,  pay  and  retain  the  costs  and  expenses  attending 
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such  sale,  and  all  counsel  fees  and  other  expenses  in- 
curred by  it  or  them  in  reference  to  the  same,  and  a  rea- 
sonable compensation  for  its  or  their  own  services  in 
the  premises;  and  also  any  balance  which  may  be  due  to 
it  or  them  on  account  of  any  disbursements  or  expenses 
paid  or  incurred  in  or  about  the  care  and  management 
of  the  said  premises  subsequent  to  the  taking  possession 
thereof  by  it  or  them,  including  the  reasonable  compen- 
sation of  any  agent  or  agents  who  may  be  employed  in 
or  about  such  care  and  management  and  shall  apply  the 
residue  of  the  proceeds  of  such  sale,  or  so  much  thereof 
as  may  be  necessary  to  the  payment  of  the  whole  amount 
of  principal  and  interest  which  shall  then  be  owing  and 
unpaid  upon  the  bonds  secured  hereby  or  any  of  them, 
whether  the  said  principal  by  the  tenor  of  the  said  bonds 
be  then  due  or  yet  to  become  due.  And  in  case  of  a  de- 
ficiency of  such  proceeds  to  pay  in  full  the  whole  amount 
of  principal  and  interest  owing  or  unpaid  upon  the  said 
bonds,  they  shall  be  paid  ratably  in  proportion  to  the 
amounts  owing  and  unpaid  upon  them  respectively  and 
without  discrimination  as  between  principal  and  interest 
and  without  preference  of  the  holder  of  any  one  bond  or 
interest  warrant  over  any  of  the  others,  and  any  surplus 
which  may  remain  after  the  full  payment  of  the  prin- 
cipal and  interest  of  all  of  the  said  bonds  shall  be  paid 
over  to  the  said  party  of  the  first  part,  or  its  successors 
or  assigns,  upon  lawful  demand  being  made  therefor. 
And  it  is  hereby  further  provided,  covenanted,  declared 
and  agreed  that  if  default  shall  be  made  in  the  payment 
of  the  interest  moneys  mentioned  in  the  said  bonds  or 
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an}^  or  either  of  them  or  any  part  thereof,  and  if  such 
default  shall  continue  for  the  period  of  one  year,  then 
and  in  that  event  the  party  of  the  second  part,  or  its 
successors  in  the  trust,  may,  and  upon  the  written  re- 
quest of  the  holders  of  one-fourth  part  of  the  said  bonds 
then  outstanding  in  respect  of  which  such  default  shall 
have  been  made,  must  declare  the  entire  principal  of  all 
of  said  outstanding  bonds  to  be  immediately  due  and 
payable;  and  thereupon  the  said  entire  principal  shall 
become  and  be  immediately  due  and  payable,  anything 
contained  in  said  bonds  to  the  contrary  thereof  notwith- 
standing. And  it  is  hereby  further  provided,  covenant- 
ed, declared  and  agreed  that  a  majority  in  amount  of  the 
holders  of  the  outstanding  bonds  at  any  time  secured  by 
these  presents,  maj^  by  written  instrument  at  any  time 
before  the  actual  sale  of  the  prenjises,  waive  any  default 
in  payment  of  interest,  but  so  far  only  that  the  principal 
of  the  bonds  shall  cease  to  be  payable  forthwith,  in  case 
the  said  principal  shall  have  become  so  payable  by  rea- 
son of  such  default ;  but  such  waiver  shall  be  of  no  effect, 
unless  assented  to  in  writing  by  the  Southern  Pacific 
Company,  the  guarantors  of  both  the  principal  and  in- 
terest of  the  bonds  secured  by  this  deed  of  trust  and  un- 
less the  party  of  the  first  part,  its  successors  or  assigns 
shall,  together  with  said  waiver  and  assent  hand  to  the 
said  party  of  the  second  part  or  its  successors  in  the 
trust,  a  sum  of  money  to  pay  all  the  interest  then  in 
arrear,  and  the  said  party  of  the  second  part  or  its  suc- 
cessors in  the  trust,  shall  then  proceed  to  pay  said  in- 
terest.    And  it  is  hereby  further  provided,   declared. 
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granted  and  agreed  that  upon  the  happening  of  such 
event  or  events  as  is  or  are  hereinbefore  declared,  agreed 
or  provided  to  authorize  or  direct  the  said  party  of  the 
second  part,  or  its  successors,  to  sell  the  said  premises, 
estates,  franchises,  rights,  privileges  and  property,  or  to 
take  the  requisite  proceedings  to  that  end,  the  said  party 
of  the  second  part,  or  its  successors,  shall  be  entitled  in 
its  or  their  discretion  instead  of  taking  proceedings  for 
and  making  sale  of  said  premises,  estates,  franchises, 
rights,  privileges  and  property  under  and  in  virtue  of 
the  power  of  sale  hereinbefore  contained,  to  proceed  by 
bill  in  equity  or  other  appropriate  proceedings  in  any 
court  or  courts  of  competent  jurisdiction,  to  foreclose 
this  mortgage  or  enforce  the  rights,  liens  and  securities 
of  the  Trustee  or  Trustees  and  the  bondholders  there- 
under, and  in  such  suit  or  proceedings  to  obtain  the  ap- 
pointment of  a  receiver  or  receivers  to  be  nominated  by 
it  or  its  successors  in  the  trust,  and  thereupon  said  Trus- 
tee or  Trustees  shall  be  entitled  to  have  the  said  premises, 
estates,  franchises,  rights,  privileges  and  property  here- 
by granted  or  conveyed  or  intended  so  to  be,  sold  by 
judicial  sale  under  the  order  or  decree  of  such  court  or 
courts,  for  or  towards  the  satisfaction  of  the  principal 
and  interest  due  or  owing  upon  the  then  outstanding 
bonds  issued  under  or  entitled  to  the  benefit  of  the 
secin-ity  of  this  mortgage  and  for  the  enforcement  of 
the  rights,  liens  and  securities  of  the  Trustee  or  Trustees 
and  the  bond  holders  and  in  case  of  such  judicial  sale, 
the  net  proceeds  thereof  shall  be  applicable  and  distrib- 
utable in  like  manner  as  hereinbefore  provided  in  re- 
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spect  of  the  net  proceeds  of  sale  of  such  mortgage!  prem- 
ises and  properties,  rights  and  franchises  under  and  in 
virtue  of  the  power  of  sale  hereinbefore  contained;  and 
all  the  stipulations  and  provisions  in  this  indenture  con- 
tained with  reference  to  or  consequent  upon  a  sale  of 
such  mortgaged  premises  and  properties,  rights,  im- 
munities and  franchises  when  or  if  sold  under  said  power 
of  sale,  shall  be  applicable  and  applied  as  far  and  as 
nearly  as  may  be,  in  case  of  such  judicial  sale  being  made 
under  the  order  or  decree  of  the  courts.  And  it  is  here- 
by further  provided,  covenanted,  declared  and  agreed 
that  on  any  sale,  whether  by  the  said  partj^  of  the  second 
part,  its  successors  in  the  trust,  or  a  court,  of  the  prop- 
ert}^  hereby  conveyed,  or  any  part  thereof,  the  said  party 
of  the  second  part  or  its  successors  in  the  trust,  shall 
have  the  right  to  buy  in  the  same  and  a  majority  in 
amount  of  the  holders  of  the  outstanding  bonds  shall 
have  the  right  by  written  instrument  to  fix  a  sum  which 
it  shall  be  the  duty  of  the  said  party  of  the  second  part, 
or  its  successors  in  the  trust  to  bid  for  the  property  to 
be  sold  on  behalf  and  for  the  benefit  of  such  bond  hold- 
ers, but  only  on  condition  that  due  provision  is  made  by 
such  majority  to  the  satisfaction  of  the  said  party  of 
the  second  part,  or  its  successors  in  the  trust  or  the  Court 
as  the  case  may  be,  for  the  paj'^ment  in  cash  of  all  ex- 
penses incurred  in  the  execution  of  the  trusts  of  these 
presents  and  of  the  proportion  of  such  sum  payable  to 
the  bondholders  not  concurring  in  such  request.  And  on 
any  such  purchase  the  said  party  of  the  second  part,  or 
its  successors  in  the  trust,  shall  hold  the  propert}^  so 
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purchased  for  the  equal  benefit  of  the  bond  holders  who 
had  required  the  said  party  of  the  second  part,  or  its 
successors  in  the  tinist,  to  hnj  in  the  property  on  their 
behalf,  as  the  absolute  property  of  said  bond  holders, 
without  any  right  of  redemption  or  resale  in  favor  of 
the  party  of  the  first  part,  its  successors  and  assigns. 
And  it  is  hereby  further  provided,  declared  and  agreed 
that  in  case  of  such  sale  as  is  hereinbefore  authorized 
being  made  by  the  part)^  of  the  second  part  or  its  suc- 
cessors in  said  trust,  or  in  case  of  any  judicial  sale  being 
made  of  the  said  premises,  properties,  rights  and  fran- 
chises hereby  mortgaged,  or  any  part  thereof  in  enforce- 
ment of  the  mortgage  lien  hereby  created,  the  purchaser 
or  purchasers  at  such  sale  shall  be  entitled  in  making 
settlement  for  and  payment  of  the  purchase  money  bid- 
den at  such  sale,  to  turn  in  or  use  towards  the  payment 
of  such  purchase  money  the  bonds  held  by  such  pur- 
chaser or  purchasers  to  or  towards  the  payment  whereof 
the  net  proceeds  of  such  sale  shall  be  legally  applicable 
reckoning  such  bonds,  or  the  amount  so  turned  in  or 
used  of  the  same,  for  such  purpose,  at  such  sum  as  would 
be  payable  out  of  the  net  proceeds  of  such  sale  to  such 
purchaser  or  purchasers  as  holder  or  holders  of  such 
bonds,  for  his  or  their  just  share  or  proportion  of  such 
net  proceeds  of  sale,  upon  due  apportionment  of  and 
concerning  such  net  proceeds.  And  it  is  hereby  further 
provided,  covenanted,  agreed  and  declared  that  any  re- 
quest or  instrument  by  tliese  presents  authorized  to  be 
executed  by  any  number  of  bond  hoklcrs  shall  prima 
facie  be  deemed  to  be  sufficiently  made,  executed,  evi- 
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denced  and  proved  by  a  written  instrument  or  instru- 
ments purporting  to  be  signed  by  such  bond  holders  and 
stating  the  identifying  numbers  and  the  amount  of  the 
bonds  held  by  each  signatary  and  the  respective  signa- 
tures to  which,  and  the  production  to  a  notary  public 
at  the  time  of  signature  of  the  bonds  specified,  shall  be 
acknowledged  before  and  certified  to  by  such  notary 
public,  and  his  certificate  attached  and  authenticated, 
by  his  notarial  seal.  No  proof  shall  be  necessary  of  the 
qualifications  or  identity  of  any  such  notary,  so  purport- 
ing to  act  in  the  United  States,  the  British  Dominions, 
Holland,  France  or  the  German  Empire.  And  the  said 
party  of  the  first  part,  for  itself,  its  successors  and  as- 
signs, doth  hereby  covenant,  grant  and  agree  to  and 
with  the  said  party  of  the  second  part,  and  its  successors 
in  the  trust  and  to  and  with  the  respective  persons  and 
corporations  who  or  which  shall  at  any  time  become 
holders  of  the  said  bonds  hereby  secured,  or  any  of  them, 
that  the  said  party  of  the  first  part,  its  successors  and 
assigns  shall  and  will  at  any  time  and  from  time  to  time 
hereafter,  upon  request  make,  do,  execute,  and  deliver 
all  such  further  and  other  acts,  deeds  and  things  as  shall 
be  reasonably  advised,  devised  or  required  to  effectuate 
the  intention  of  these  presents,  and  to  assure  and  confirm 
to  the  said  party  of  the  second  part,  or  its  successors, 
all  and  singular  the  property  and  estate,  real  and  per- 
sonal, hereinbefore  described,  and  hereby  intended  to 
be  granted,  and  so  as  to  render  the  same,  and  especially 
such  portions  thereof  as  shall  be  hereafter  acquired  by 
the  said  party  of  the  f  u'st  part,  or  its  successors  available 
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for  the  security  and  satisfaction  of  the  said  bonds  ac- 
cording to  the  intent  and  purposes  herein  expressed. 
And  it  is  hereby  further  provided,  covenanted,  declared 
and  agreed  that  the  party  of  the  first  part,  its  successors 
and  assigns,  will  and  hereby  doth  absolutelj^  and  irrevo- 
cably waive  the  benefit  or  advantage  of  any  and  all 
valuation  stay  appraisement  or  redemption  laws,  or  laws 
requiring  liens  on  mortgages  to  be  foreclosed  by  action 
or  suit  and  of  all  other  laws  now  existing  or  hereafter 
passed,  which,  but  for  this  provision,  would  prevent  the 
absolute  and  unconditional  sale  of  the  premises  hereby 
conveyed  by  a  court  or  by  a  trustee  without  suit  and 
on  an}^  such  sale  the  party  of  the  first  part,  for  itself, 
its  successors  and  assigns,  covenants  to  join  in  and  con- 
firm the  conveyance  to  the  purchaser.  And  it  is  hereby 
further  provided,  covenanted,  declared  and  agreed  that 
the  mileage  rate  of  issue  of  bonds  hereunder  is  to  be 
Thirty  Thousand  Dollars  par  value  of  bonds  for  each 
mile  of  standard  gauge  road  now  or  hereafter  con- 
structed or  acquired  and  comprised  in  tliis  mortgage, 
and  Ten  Thousand  Dollars  par  value  of  such  bonds  for 
every  mile  of  narrow  gauge  road  now  or  at  any  time 
hereafter  constructed  or  acquired  and  comprised  in  this 
mortgage;  that  the  party  of  the  second  part  and  its 
successors  in  the  trust  hereby  created  are  forthwith  upon 
the  request  of  the  party  of  the  first  part,  its  successors 
or  assigns  to  authenticate  and  certify  as  issued  hereunder 
and  to  deliver  to  the  party  of  the  first  part,  its  successors 
or  assigns,  bonds  of  said  party  of  the  first  part  or  its 
successors    of    the    general    form  and  tenor  above  set 
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forth,  to  the  amount  of  Ten  Million  Five  Hundred 
Thousand  Dollars,  and  thereafter  from  time  to  time  to 
further  authenticate  and  certify  as  issued  hereunder  and 
deliver  to  the  party  of  the  first  part,  its  successors  or 
assigns,  such  bonds  to  amounts  which  shall  aggregate 
One  Hundred  Thousand  Dollars  par  value  of  such  bonds 
for  each  mile  of  road  constructed  between  the  terminus 
of  said  road,  near  Ashland,  as  existing  on  the  28th 
day  of  March,  1887,  and  the  California  State  line  and 
Fifty  Thousand  Dollars  par  value  of  such  bonds  for 
each  ten  miles  of  steel  rails  laid  down  after  the  12th 
day  of  May,  1887,  on  the  lines  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  as  such  lines  existed  on  the 
28th  day  of  March,  1887,  and  on  the  completion  of  a  rail 
connection  between  the  line  of  the  Oregon  and  Califor- 
nia Railroad  Company,  as  existing  at  the  last  mentioned 
date  and  the  line  of  the  Centraf  Pacific  Railroad  Com- 
pany, any  unissued  bonds  for  which  the  mileage  shall 
then  be  constructed,  shall  be  authenticated  and  certified 
by  the  Trustee  and  delivered,  provided,  however,  that 
such  aggregate  issue,  including  the  amount  to  be  forth- 
with authenticated,  certified  and  delivered  hereunder 
shall  not  exceed  the  limits  of  Thirty  Thousand  Dollars 
and  Ten  Thousand  Dollars  for  each  constructed  mile  of 
standard  and  narrow  gauge  lines  respectively,  or  Twen- 
ty Million  Dollars  in  all.     For  any  additional  mileage 
constructed  or  acquired  either  between  Junction  and 
Corvallis  or  elsewhere  in  Oregon,  the  said  party  of  the 
second  part  or  its  successors  in  the  trust  shall  authen- 
ticate and  certify  as  issued  hereunder  and  deliver  Thirty 
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Thousand  Dollars  par  value  of  such  bonds  for  each  mile 
of  standard  gauge  road  and  Ten  Thousand  Dollars  par 
value  of  such  bonds  for  each  mile  of  narrow  gauge  road ; 
the  said  party  of  the  second  part  or  its  successors  in  the 
trust,  however,  not  to  be  compelled  to  accept  less  than 
ten  miles  of  road  at  any  one  time,  except  in  case  of  ter- 
minal sections.  Authenticating  certificates  to  such  bonds 
are  to  be  signed  and  deliveries  thereof  to  be  made  by 
the  Trustee  under  this  mortgage  from  time  to  time,  upon 
presentation  to  it  of  certificates  in  writing,  executed  by 
the  President  and  Chief  Engineer  of  the  party  of  the 
first  part,  or  its  successors,  reciting  the  facts  authoriz- 
ing delivery  of  such  bonds  hereunder ;  such  certificates  to 
be  personally  acknowledged  by  such  officers  to  be  true 
before  a  Notary  Public  of  either  of  the  States  of  New 
York,  California  or  Oregon  and  without  other  evidence 
or  i^roof  of  such  facts.  Provided,  however,  that  not- 
withstanding anything  herein  contained  the  part)"  of  the 
first  part  or  its  successors,  may  at  any  one  time  or  from 
time  to  time,  require  the  party  of  the  second  part  and 
its  successors  to  authenticate,  certify  and  deliver  to  said 
party  of  the  first  part,  its  successors  or  assigns  and  per- 
mit the  sale  of  such  amount  or  amounts  of  bonds  as  the 
party  of  the  first  part  or  its  successors  may  think  fit, 
provided  that  the  proceeds  of  any  such  bonds  issued  in 
excess  of  the  limits  hereinabove  prescribed  shall  be  re- 
ceived by  the  Trustee  or  Trustees  hereunder  and  not  by 
the  party  of  the  first  part  or  its  successors  or  appointees, 
and  shall  be  disbursed  by  said  Trustee  or  Trustees  to  tlie 
l)arty  of  the  first  i^art,  or  its  successors  or  appointees 
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only  pro  rata  as  and  when  the  party  of  the  first  part 
or  its  successors  would  have  been  entitled  to  receive  such 
bonds  under  the  foregoing  provisions  hereof,  but  the 
total  issue  of  bonds  secured  by  this  deed  of  trust  is  not 
in  any  event  to  exceed  for  all  purposes  herein  mentioned 
the  aggregate  sum  of  Twenty  Million  Dollars.  In  case 
the  party  of  the  first  part,  or  its  successors  shall  con- 
tract to  sell  and  dispose  of  any  of  the  lands  granted  by 
the  United  States  and  covered  by  this  mortgage  at  prices 
which  are  assented  to  by  the  party  of  the  second  part,  or 
its  successors  in  this  trust  or  its  or  their  agent  or  agents 
on  that  behalf,  then  and  in  that  event  the  party  of  the 
second  part,  or  its  successors  in  the  trust,  or  any  agent 
or  agents  on  its  or  their  behalf  authorized  so  to  do,  shall 
execute  such  releases  and  conveyances  as  may  fully 
discharge  the  lands  so  contracted  to  be  sold  from  the 
lien  of  these  presents.  Provided,  however,  that  in  all 
cases  the  purchase  money  or  price  be  paid  to  and  re- 
ceived by  the  jjarty  of  the  second  part  or  its  successors 
in  the  trusts,  or  its  or  their  duly  authorized  agent.  For 
the  purpose  of  facilitating  such  sales  the  Trustee  here- 
under may,  from  time  to  time  either  concur  with  the 
party  of  the  first  part  or  its  successors  in  appointing 
an  agent  to  make  such  sales  and  execute  such  releases 
as  its  attorney  in  fact,  or  may  appoint  an  agent  of  its 
own  to  execute  such  releases  and  conveyances  as  its  at- 
torney in  fact,  and  it  may  delegate  to  any  such  agent 
all  its  powers  and  duties  in  respect  to  the  sale  of  lands. 
The  proceeds  of  lands  so  sold  shall  be  applied  by  the 
said  x^arty  of  the  second  part  or  its  successors  in  the 
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trust  to  the  redemption  and  cancellation  of  the  bonds 
to  be  issued  hereunder  in  the  following  manner,  viz :  If 
the  market  price  of  such  bonds  should  be  below  par, 
then  and  in  that  event  such  proceeds  of  lands  may  be 
used  in  purchasing  the  same  at  their  market  price  at 
the  discretion  of  the  said  part\^  of  the  second  part,  or 
its  successors  in  the  trust.     But  in  case  in  the  opinion 
of  the  said  party  of  the  second  part,  or  its  successors 
in  the  trust,  such  bonds  cannot  be  purchased  at  less  than 
par,  then  in  that  event,  as  soon  as  the  sum  of  Fifty  Thou- 
hand  Dollars  shall  have  accumulated  from  such  proceeds 
of  lands,  the  Trustee  shall  cause  to  be  drawn  at  its  of- 
fice in  the  City  of  New  York  in  the  presence  of  a  No- 
tary Public  out  of  the  numbers  of  the  bonds  then  out- 
standing, the  numbers  of  such  amount  of  said  bonds 
as  said  land  moneys  will  suffice  to  redeem  at  par  with 
accrued  interest,  and  such  land  moneys  shall,  on  the 
first  day  of  January  or  July  next  ensuing  such  draw- 
ing, be  applied  to  the  payment  of  such  bonds  so  drawn 
at  par  with  accrued  interest  to  such  date.    The  party  of 
the  second  part,  or  its  successors  in  the  trust,  shall,  upon 
the  said  drawing  being  made,  without  delay  send  notice 
of  the  numbers  so  drawn  to  the  Secretaries  of  the  Stock 
Exchange  at  New  York,  London  and  Frankfort,  and 
the  party  of  the  first  part  shall  upon  the  said  drawing 
being  made  without  delay,  cause  notice  of  the  numbers 
so  drawn  to  ))e  advertised  once  a  week  for  at  least  four 
weeks  in  a  daily  newspaper  in  New  York,  London,  and 
Frankfort.    If  the  said  party  of  the  first  part  shall  fail 
to  make  all  or  any  of  tlie  said  advertisements,  the  party 
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of  the  second  part,  or  its  successors  in  the  trust,  shall 
cause  them  to  he  made,  and  the  party  of  the  first  part 
shall  repay  to  the  party  of  the  second  part,  or  its  suc- 
cessors in  the  trust,  the  cost  thereof.    But  until  such  re- 
payment the  party  of  the  second  part,  or  its  successors  in 
the  trust  shall  defray  the  cost  thereof  out  of  the  funds 
in  its  or  their  hands  under  these  presents.     Bonds  so 
drawn  and  advertised  shall  bear  no  interest  after  the 
next  ensuing  first  day  of  January  or  first  day  of  July 
unless  on  presentation  thereof  at  the  office  of  the  said 
party  of  the  second  part,  or  its  successors  in  the  trust, 
in  New  York,  payment  of  the  said  bonds,  or  the  accrued 
interest  thereon  shall  be  refused.    All  bonds  purchased 
or  redeemed  as  hereinbefore  provided  shall  be  forthwith 
cancelled.    And  it  is  hereby  further  provided,  declared 
and  agreed,  that  any  vacancy  in  the  office  of  Trustee 
hereunder  may  be  permanently  filled  by  the  apjDointment 
of  a  new  Trustee  or  new  Trustees,  by  an  instrument  or 
concurrent  instruments  in  writing,  executed  under  the 
hands  of  the  holders  of  a  majority  in  interest  of  the  then 
outstanding  bonds  secured  hereby,  or  their  attorneys  in 
fact  thereunto  authorized,  but  that  the  Board  of  Direct- 
ors of  the  party  of  the  first  part  or  its  successors  may 
make  a  temporary  appointment  to  fill  such  vacancy  until 
a  permanent  appointment  shall  be  made  in  the  manner 
above  prescribed.     And  it  is  hereby  covenanted  and 
agreed  that  any  new  Trustee  or  new  Trustees  appointed 
as  aforesaid,  whether  by  a  permanent  or  temporary  ap- 
pointment, shall  immediately  upon  its,  his  or  their  ap- 
l^ointment,  and  without  any  further  act,  deed  or  convey- 
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ance,  become  and  be  vested  with  all  the  estates,  trusts, 
rights,  powers  and  duties  of  the  Trustee  or  Trustees  in 
whose  place  it,  he,  or  they  shall  have  been  appointed ;  but, 
nevertheless  the  respective  parties  hereto  and  their  re- 
spective successors  and  assigns,  shall  and  will,  upon  re- 
quest, make,  execute  and  deliver  all  such  releases,  con- 
veyances and  assurances  as  shall  be  appropriate  to  vest 
in  and  confirm  and  assure  to  such  new  Trustee  or  new 
Trustees,  such  estates,  trusts,  rights,  powers  and  duties 
according  to  the  intent  above  expressed.  And  the  said 
party  of  the  second  part  does  hereby  accept  the  trust 
conferred  upon  it  by  these  presents,  but  with  the  under- 
standing and  it  is  hereby  expressly  provided  and  agreed 
that  it  shall  not  be  liable  or  accountable  for  the  acts,  de- 
faults or  neglect  of  any  agent  or  agents  who  may  in 
good  faith  and  with  reasonable  discretion  be  appointed 
under  and  by  virtue  of  or  for  the  purposes  of  these 
presents  to  do  any  of  the  matters  or  things  herein  pro- 
vided for  and  that  no  other  liability  or  responsibility 
shall  under  any  circumstances  be  borne  by  or  attached 
to  it  than  for  the  exercise  of  reasonable  diligence  only  in 
the  performance  of  the  said  trusts  when  action  on  its 
part  for  that  purpose  shall  become  necessary.  The 
party  of  the  second  part  is  to  be  entitled  to  compensa- 
tion for  services  in  the  execution  of  this  trust. 

In  Witness  Whereof,  The  parties  hereto  have  caused 
their  respective  corporate  seals  to  be  hereunto  affixed 
and  attested  by  their  respective  Secretaries  and  these 
presents  to  be  signed  by  their  respective  Presidents  the 
day  and  year  first  above  written. 


vs.  The  United  States  221 

OREGON    &    CALIFORNIA    RAILROAD 

COMPANY, 

By  E.  H.  Pardee,  President. 

Attest:   F.  H.  Davis,  Secretary. 

In  presence  of  Charles  H.  Tweed,  Edwin  F.  Corey. 

(Seal  of  O.  &  C.  R.  R.  Co.) 

UNION  TRUST  COMPANY  OF  NEW  YORK, 

By  Edward  King,  President. 
Attest:   A.  O.  Ronaldson,  Secretary. 
(Seal  of  U.  T.  Co.,  of  New  York.) 

STATE  OF  NEW  YORK,    ) 

/  ss 
City  and  County  of  New  York.  ( 

Be  It  Remembered,  That  on  this  third  day  of  Janu- 
ary, in  the  year  of  our  Lord  One  Thousand  Eight  Hun- 
dred and  Eighty-Eight  before  me,  Edwin  F.  Corey,  a 
duly  appointed  Notary  Public  in  and  for  the  City  and 
County  of  New  York,  State  of  New  York,  and  Com- 
missioner for  the  State  of  Oregon,  in  and  for  the  State 
of  New  York,  residing  in  said  City  and  County  of  New 
York,  personally  appeared  Edward  H.  Pardee,  Presi- 
dent of  the  Oregon  and  California  Railroad  Company, 
and  Frank  H.  Davis,  Secretary  of  the  same  Company, 
to  me  respectively  personally  known  and  known  to  me 
to  be  such  officers  of  the  said  Company,  and  to  be  the 
same  persons  described  in  and  who  executed  the  fore- 
going instrument,  who  being  by  me  severally  duly  sworn, 
did  depose  and  say :  That  he,  said  Edward  H.  Pardee, 
resides  in  the  City  of  New  York,  in  the  State  of  New 
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York,  and  that  he,  said  Frank  H.  Davis,  resides  in  the 
City  of  Elizabeth,  in  the  State  of  New  Jersey;  that  he, 
said  Edward  H.  Pardee,  is  the  President,  and  he,  said 
Frank  H.  Davis,  is  the  Secretary  of  the  said  Company; 
that  they  know  the  corporate  seal  of  said  Company; 
that  the  seal  affixed  to  the  foregoing  instrument  is 
such  corporate  seal  and  that  it  was  so  affixed  thereto 
by  order  of  the  Board  of  Directors  of  the  Said  Com- 
pany, and  that  they,  the  said  Edward  H.  Pardee  and 
Frank  H.  Davis,  signed  their  names  thereto  by  the  like 
order  as  President  and  Secretary  of  said  Company,  re- 
spectively. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  this  third  day  of  January, 
One  Thousand  Eight  Hundred  and  Eighty-Eight. 

EDWIN  F.  COREY, 
Notary  Public,  City  of  New  York,  and  Commissioner 
for  the  State  of  Oregon.     Office  60  Wall  Street, 
N.  Y. 

(Commissioner's  Seal.) 
(Notarial  Seal.) 


City  and  County  of  New  York.  (^ 
STATE  OF  NEW  YORK,    j 


ss. 


Be  It  Bememhcrcd,  That  on  this  third  day  of  Janu- 
ary, in  the  year  of  our  I^ord  One  Thousand  Eight  Hun- 
dred and  Eighty-Eight,  before  me,  Edwin  F.  Corey, 
a  duly  appointed  Notar}^  Public  in  and  for  the  City  and 
County  of  New  York,  State  of  New  York,  and  Com- 
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missioner  for  the  State  of  Oregon,  in  and  for  the  State 
of  New  York,  residing  in  said  City  and  County  of  New 
York,  personally  appeared  Edward  King,  President 
of  the  Union  Trust  Companj^  of  New  York,  and  Archi- 
bald O.  Ronaldson,  Secretary  of  said  Company,  to  me 
personally  known,  and  known  to  me  to  be  such  officers 
of  said  Company,  and  to  be  the  same  persons  described 
in  and  who  executed  the  foregoing  instrument,  who  be- 
ing by  me  duly  sworn,  did  depose  and  say:  That  he, 
said  Edward  King,  resides  in  the  City  of  New  York,  in 
the  State  of  New  York,  and  is  the  President  of  the  said 
Compam^;  that  he,  said  Archibald  O.  Ronaldson,  resides 
in  Passaic,  in  the  State  of  New  Jersey,  and  is  the  Secre- 
tary of  the  same  Company ;  that  they  know  the  corporate 
seal  of  said  Company;  that  the  seal  affixed  to  the  fore- 
going instrument  is  such  corporate  seal,  and  that  it 
was  so  affixed  thereto  by  authorit}^  of  the  Board  of  Trus- 
tees of  the  said  Companj'^  and  that  they  signed  their 
names  thereto  by  the  like  authority  as  President  and 
Secretary  of  said  Company. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  this  third  day  of  January, 
One  Thousand  Eight  Hundred  and  Eighty-Eight. 

EDWIN  F.  COREY, 

Notary  Public,  City  of  New  York,  and  Commissioner 
for  the  State  of  Oregon.  Office,  60  Wall  Street, 
New  York. 

(Commissioner's  Seal.) 
(Notarial  Seal.) 


Exhibit  I 

This  Indenture,  Made  this  first  day  of  June,  in  the 
year  One  Thousand  Eight  Hundred  and  Eighty-One, 
between  the  Oregon  and  California  Railroad  Company 
(a  corporation  organized  and  existing  under  the  laws 
of  Oregon,  and  hereinafter  called  the  Company),  of  the 
first  part;  and  Henry  Villard.  Horace  White  and 
Charles  Edward  Bretherton.  all  of  the  City  and  State 
of  New  York,  (hereinafter  called  Trustees),  of  the  sec- 
ond part; 

Whereas,  By  an  Act  of  Congress  entitled,  "An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  tlie  Central  Pacific  Railroad  in 
California,  to  Portland,  in  Oregon."  and  approved  July 
25th.  1866,  it  was  amongst  other  things  enacted  as  fol- 
lows: "Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled,  that  the  California  and  Oreg-on  Rail- 
road Company,  organized  under  an  Act  of  the  State  of 
California,  to  protect  certain  parties  in  and  to  a  railroad 
survey  to  connect  Portland,  in  Oregon,  with  ^lar^'sville, 
in  California,  approved  April  6th,  1863.  and  such  Com- 
pany organized  under  the  laws  of  Ores^on  as  the  Legis- 
lature of  said  State  shall  hereafter  designate,  be  and  they 
are  hereby  authorized  and  empowered  to  lay  out.  locate, 
construct,  finish,  and  maintain  a  railroad  and  telegraph 
line  between  the  City  of  Portland,  in  Oreoron.  and  the 
Central  Pacific  Railroad  in  California,  in  the  manner 
following,  to-wit:  The  said  California  and  Oregon  Rail- 
12241 
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road  Company  to  construct  that  part  of  the  said  railroad 
and  telegraph  within  the  State  of  California,  beginning 
at  some  point  (to  be  selected  by  said  Company)  on  the 
Central  Pacific  Railroad,  in  the  Sacramento  Valley,  in 
the  State  of  California,  and  running  thence  northerly, 
through  the  Sacramento  and  Shasta  Valleys,  to  the 
northern  boundary  of  the  State  of  California;  and 
the  said  Oregon  Company  to  construct  that  part  of  the 
said  railroad  and  telegraph  line  within  the  State  of  Ore- 
gon, beginning  at  the  City  of  Portland,  and  running 
thence  southerly  through  the  Willamette,  Umpqua  and 
Rogue  River  Valleys  to  the  southern  boundary  of  Ore- 
gon, where  the  same  shall  connect  with  the  part  afore- 
said to  be  made  by  the  first  named  company.  Provided, 
That  the  Company  completing  its  respective  part  of  the 
said  railroad  and  telegraph  from  either  of  the  termini 
herein  named  to  the  line  between  California  and  Oregon 
before  the  other  Company  shall  have  likewise  arrived 
at  the  same  line,  shall  have  the  right  and  the  said  Com- 
pany is  hereby  authorized  to  continue  in  constructing  the 
same  beyond  the  line  aforesaid,  with  the  consent  of  the 
State  in  which  the  unfinished  part  may  lie,  upon  the 
terms  mentioned  in  this  Act,  until  the  said  parts  shall 
meet  and  connect,  and  the  whole  line  of  the  said  railroad 
and  telegraph  shall  be  completed." 

Section  2.  And  be  it  further  enacted.  That  there 
be  and  hereby  is,  granted  to  the  said  Companies,  their 
successors  and  assigns,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  and  telegrajjh  line,  and  to 
secure  the  safe  and  sjjeedy  transportation  of  the  mails. 
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troops,  munitions  of  war  and  public  stores  over  the  line 
of  said  railroad,  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile  (ten  on  each  side) 
of  said  railroad  line ;  and  when  any  of  said  alternate  sec- 
tions or  parts  of  sections  shall  be  found  to  have  been 
granted,  sold,  resented,  occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of,  other  lands  desig- 
nated as  aforesaid,  shall  be  selected  by  said  Companies 
in  lieu  thereof,  under  the  direction  of  the  Secretary  of 
the  Interior,  in  alternate  sections  designated  by  odd  num- 
bers as  aforesaid,  nearest  to,  and  not  more  than  ten  miles 
beyond  the  limits  of  the  said  first  named  alternate  sec- 
tions; and  as  soon  as  the  said  Companies,  or  either  of 
them,  shall  file  in  the  ofiice  of  the  Secretary  of  the  In- 
terior a  map  of  the  survey  of  said  railroad  or  any  portion 
thereof,  not  less  than  sixty  continuous  miles  from  either 
terminous,  the  Secretary  of  the  Interior  shall  withdraw 
from  sale  public  lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  within  the  limits  before 
specified.  The  lands  herein  granted  shall  be  applied  to 
the  building  of  said  road  within  the  States  respectively 
wherein  they  are  situated.  And  the  sections  and  parts 
of  sections  of  land  which  shall  remain  in  the  United 
States,  within  the  limits  of  the  aforesaid  grant,  shall  not 
be  sold  for  less  than  double  the  minimum  price  of  public 
lands  when  sold.  Provided,  That  bona  fide  and  actual 
settlers  under  the  pre-em])tion  laws  of  the  United  States 
may,  after  due  proof  of  settlement,  improvement  and 
occupation,  as  now  provided  by  law,  purchase  the  same 
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at  the  price  fixed  for  said  lands  at  the  date  of  such  settle- 
ment, improvement  and  occupation.  And  Provided, 
Also,  That  settlers  under  the  provisions  of  the  Home- 
stead Act  who  comply  with  the  terms  and  requirements 
of  said  Act,  shall  be  entitled,  within  the  limits  of  said 
grant,  to  patents  for  an  amount  not  exceeding  eighty 
acres  of  the  land  so  reserved  by  the  United  States,  any- 
thing in  this  Act  to  the  contrarj^  notwithstanding." 

Section  3.  And  be  it  further  enacted.  That  the 
right  of  way  through  the  public  lands  be  and  the  same  is 
hereby  granted  to  said  Companies  for  the  construction 
of  said  railroad  and  telegraph  line;  and  the  right,  power 
and  authority  are  hereby  given  to  said  Companies  to  take 
from  the  public  lands  adjacent  to  the  line  of  said  road, 
earth,  stone,  timber,  water  and  other  materials  for  the 
construction  thereof.  Said  right *of  way  Is  granted  to 
said  railroad  to  the  extent  of  one  hundred  feet  in  width 
on  each  side  of  the  said  railroad  where  it  may  pass  over 
the  public  lands,  including  all  necessary"  grounds  for 
stations,  buildings,  workshops,  depots,  machine  shops, 
switches,  side  tracks,  turntables,  water  stations,  or  any 
other  structures  required  in  the  construction  and  operat- 
ing of  said  road." 

Arid  Whereas  By  another  Act  of  Congress,  entitled 
"An  Act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to  Astoria  and 
Mc^Iinnville,  in  the  State  of  Oregon,"  and  approved 
May  4th,  1870,  it  was,  amongst  other  things,  enacted  as 
follows:     "Be  it  enacted  bv  the  Senate  and  House  of 
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Representatives  of  the  United  States  of  America  in  Con- 
gress assembled.  That  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  and  telegraph  line  from  Port- 
land to  Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  River,  near  McMinn- 
ville,  in  the  State  of  Oregon,  there  is  hereby  granted  to 
the  Oregon  Central  Railroad  Company,  now  engaged  in 
constructing  the  said  road,  and  to  their  successors  and 
assigns,  the  right  of  way  through  the  public  lands  of  the 
width  of  one  hundred  feet  on  each  side  of  said  road,  and 
the  right  to  take  from  the  adjacent  public  lands  ma- 
terials for  constructing  said  road,  and  also  the  necessary 
lands  for  depots,  stations,  side  tracks,  and  other  needful 
uses  in  operating  the  road,  not  exceeding  forty  acres  at 
any  one  place ;  and,  also,  each  alternate  section  of  public 
lands,  not  mineral,  excepting  coal  or  iron  lands,  desig- 
nated by  odd  numbers,  nearest  to  the  said  road,  to  the 
amount  of  ten  such  alternate  sections  per  mile,  on  each 
side  thereof,  not  otherwise  disposed  of  or  reserved  or  held 
by  valid  pre-emption  or  homestead  right  at  the  time  of 
the  passage  of  this  Act.  And  in  case  the  quantity  of  ten 
full  sections  per  mile  cannot  be  found  on  each  side  of  said 
road,  within  the  said  limits  of  twenty  miles,  other  lands 
designated  as  aforesaid  shall  be  selected  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  on  either  side  of 
any  part  of  said  road  nearest  to  and  not  more  than 
twenty-five  miles  from  tlie  track  of  said  road  to  make  uj) 
such  deficiency." 

And  Whereas^  Said  Oregon  and  California  Railroad 
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Company  has  succeeded  to  and  become  invested  with  and 
is  now  possessed  of  and  entitled  to  all  the  grants,  rights, 
franchises  and  privileges  conferred  upon  the  Oregon 
Company  referred  to  in  the  first  hereinbefore  recited 
Act  of  Congress,  and  of  the  Oregon  Central  Railroad 
Company  mentioned  in  the  secondly  hereinbefore  recited 
Act  of  Congress,  and  there  has  been  already  accepted 
and  approved  by  the  United  States,  as  duly  constructed 
under  the  provisions  of  the  said  firstly  recited  Act,  the 
part  of  the  railroad  of  said  Oregon  and  California  Rail- 
road Company  situate  between  East  Portland  and  Rose- 
burg,  198  miles  in  length,  and  as  duly  constructed  under 
the  provisions  of  the  said  secondly  recited  act,  the  part 
of  the  railroad  of  said  Oregon  &  California  Railroad 
Company,  situated  between  Portland  and  St.  Joseph, 
47  miles  in  length,  and  the  Company  has  resolved  to  and 
is  about  to  proceed  with  the  completion  of  the  remaining 
lines  of  railroad  and  telegraph  authorized  by  and  speci- 
fied in  said  Acts  of  Congress ; 

And  Whereas,  By  a  deed  of  mortgage  and  trust 
dated  the  first  day  of  January,  1881,  the  Company  mort- 
gaged its  railroads  and  other  property  therein  described 
to  Klass  Van  Oterendorp  and  Philip  Lilienthal,  to  se- 
cure an  issue  of  2, .500  new  first  mortgage  bonds,  for  the 
aggregate  amount  of  Two  Million  Dollars  in  American 
gold  coin  or  Eight  Million  Five  Hundred  Thousand 
Marks  in  German  money,  bearing  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  half-yearly  on  the  first 
days  of  January  and  July,  and  redeemable  at  par  at 


230  O.  4  C.  R.  R.  Co.,  et  al 

the  option  of  the  Company,  all  of  which  bonds  have  been 
issued  and  are  now  outstanding. 

And  Whereas,  The  Company,  in  pursuance  of  its 
articles  of  incorporation  and  by-laws,  and  of  a  plan  of 
reorganization  of  the  Company  approved  and  ratified  by 
special  meeting  of  its  stockholders,  held  on  the  7th  day 
of  May,  1881,  has  resolved  to  make  an  issue  of  first  mort- 
gage bonds  as  hereinafter  described,  which  shall  be 
limited  to  the  rate  of  Twenty  Thousand  Dollars  for  each 
mile  of  railroad  now  or  hereafter  constructed  by  the 
Company  as  hereinafter  specified,  and  actually  con- 
structed at  the  time  of  issue,  and  of  which  bonds  Six 
JNIillion  Dollars  in  amount  shall  be  now  issued,  and  to 
secure  the  payment  of  said  bonds  and  the  interest  there- 
on in  the  manner  herein  provided. 

And  Whereas,  Six  thousand  (6,000)  in  number.  Six 
MilHon  Dollars  in  amount  of  said  bonds  intended  to  be 
secured  by  these  presents,  together  with  the  coupons 
annexed  thereto,  and  the  certificate  of  the  Trustees  there- 
on have  been  prepared,  and  are  numbered  consecutively 
from  1  to  6,000,  both  inclusive,  and  bear  even  date  here- 
with, and  are  in  the  form  following,  that  is  to  say: 

"UNITED  STATES  OF  AMERICA, 
STATE  OF  OREGON. 

OREGON    AND    CALIFORNIA  ^  RAILROAD 
COMPANY,  of  Portland,  Oregon. 

First  mortgage  six  per  cent  gold  bonds.  Am<nint 
hmited  to  $20,000  per  mile  of  constructed  road.    Prin- 
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cipal  redeemable  at  110,  bj^  a  cumulative  sinking  fund 
of  one  per  cent  per  annum,  commencing  in  1886. 

$1,000  No.  0000  $1,000 

The  Oregon  and  California  Railroad  Company,  for 
value  received,  hereby  binds  itself  to  pay  to  the  bearer, 
at  the  office  of  the  Company  in  the  City  of  New  York, 
on  the  first  day  of  July,  A.  D.  1921,  (unless  this  bond 
shall  be  sooner  redeemed  as  hereinafter  mentioned ) ,  the 
sum  of  One  Thousand  Dollars  in  United  States  gold 
coin  of  the  present  standard,  and  to  pay  in  the  meantime 
interest  thereon,  in  like  gold  coin,  at  the  rate  of  six  per 
centum  per  annum,  half  yearly,  on  the  first  days  of 
January  and  July  in  each  year,  free  of  tax,  upon  pre- 
sentation and  surrender  at  such  office,  as  they  respective- 
ly mature,  of  the  eighty  coupons  annexed. 

This  bond  is  one  of  the  first  mortgage  six  per  cent 
gold  bonds  of  the  Oregon  and  California  Railroad  Com- 
pany, issued  and  to  be  issued  only  at  the  rate  of  $20,000 
for  each  mile  of  railroad  now  or  hereafter  constructed 
and  being  actually  constructed  at  the  time  of  issue,  all 
being  of  the  same  amount,  form  and  tenor,  and  payable 
in  the  same  manner,  and  differing  only  in  the  identify- 
ing numbers,  dates,  and  the  number  of  coupons  annexed, 
and  all  of  which  bonds  issued  and  to  be  issued  are  equally 
secured  by  a  first  mortgage,  dated  June  1,  1881,  of  all 
the  railroads  of  said  Company,  constructed  and  to  be 
constructed,  that  is  to  say,  from  Portland  to  Astoria,  in 
accordance  with  the  Act  of  Congress  of  jMay  4th,  1870, 
and  to  Junction,  and  from  East  Portland  to  California, 
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in  accordance  with  the  Act  of  Congress  of  July  25,  1866, 
and  of  all  its  lands,  rolling  stock,  and  all  other  property, 
present  and  future,  of  said  Company,  of  every  descrip- 
tion, to  Henry  Villard,  Horace  White  and  Charles  Ed- 
ward Bretherton,  as  Trustees,  subject,  however,  to  a  re- 
deemable prior  lien.  Two  IMillion  Dollars  in  amount,  to 
be  discharged  as  hereinafter  mentioned,  and  which  mort- 
gage is  recorded  in  the  office  of  the  County  Clerk,  in 
Portland,  in  Oregon,  and  in  all  other  counties  in  which 
any  part  of  the  railroads  and  lands  of  said  Company 
are  situated;  and  the  said  mortgage  provides  that  the 
proceeds  of  all  bonds  sold  shall  be  received  by  the  said 
Trustees  and  shall  be  applied  by  them  in  discharging 
the  said  prior  lien  for  Two  Millions  of  Dollars,  and  the 
balance  of  such  proceeds,  after  discharging  said  prior 
lien,  shall  be  applied  only  for  the  construction  of  the 
road,  first,  to  California,  and  when  such  road  is  com- 
pleted, then  to  Astoria  and  Junction;  and  that,  for  the 
purpose  of  securing  such  application,  said  Trustees  shall 
pay  over  the  proceeds  only  under  the  advice,  and  upon 
the  certificate,  of  a  supervising  engineer,  appointed  by 
them. 

J  The  Company  binds  itself  to  the  bearer  to  consti- 
tute a  cumulative  sinking  fund,  for  redemption,  at  110 
per  cent  of  the  par  value  thereof,  of  all  said  bonds,  such 
sinking  fund,  including  the  gross  proceeds  of  all  lands 
now  or  hereafter  granted  by  the  United  States  to  said 
Company,  together  with  such  an  addtional  sum,  to  be 
paid  annually  by  said  Company  to  said  Trustees,  on  the 
first  day  of  July  of  each  year,  commencing  July  1,  1886, 
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as  will  make  up  the  total  annual  sinking  fund  to  one  per 
centum,  from  July  1,  1886,  upon  the  aggregate  amount 
of  bonds  issued,  together  with,  and  in  addition  to,  the 
amount  of  the  interest  upon  the  bonds  previously  re- 
deemed. 

The  bonds  to  be  redeemed  by  said  sinking  fund  shall 
be  drawn  by  lot,  by  said  Trustees,  at  the  office  of  the 
Company  in  New  York,  on  the  first  day  of  April  in 
each  year,  and  the  numbers  of  the  bonds  so  drawn  ad- 
vertised in  daily  newspapers,  of  general  circulation,  pub- 
lished in  New  York,  London  and  Frankfort-on-the- 
Main. 

In  case  this  bond  shall  be  so  drawn  and  advertised, 
the  amount  thereof  shall  become  payable,  together  with 
the  additional  sum  of  One  Hundred  Dollars,  in  United 
States  gold  coin,  on  the  first  day  of  July  then  next,  at 
the  office  of  the  Company  in  New  York,  and  it  shall  bear 
no  interest  after  such  date,  unless,  upon  presentation, 
payment  thereof  shall  be  refused. 

Said  Company  further  agrees  to  receive  this  bond,  at 
par,  in  payment  for  any  lands  offered  for  sale  by  said 
Company. 

Said  Company  further  binds  itself  to  pay  forthwith, 
upon  demand,  the  amount  of  this  bond,  as  aforesaid, 
in  case  said  Company  shall  fail,  for  six  calendar  months, 
to  pay  any  coupon  annexed  to  this  bond,  when  the  same 
becomes  due,  or  shall  fail  for  six  calendar  months  to  pay 
any  sum  which  may  be  payable  to  the  said  Trustees  on 
account  of  the  sinking  fund  hereinbefore  mentioned,  and 


234  O.  ^  C.  R.  R.  Co.,  et  al. 

such  default  in  payment  of  interest,  or  of  the  sum  paj^- 
able  on  account  of  said  sinking  fund  shall  not  have  been 
waived  by  a  majority  in  amoimt  of  the  holders  of  said 
bonds  then  outstanding  in  the  manner  provided  in  said 
mortgage.  Said  Company  further  binds  itself  to  main- 
tain and  keep,  during  the  continuance  of  this  mortgage, 
financial  agencies  in  London  and  Frankfort-on-the- 
Main,  and  to  cash,  on  presentation  at  such  agencies,  all 
said  bonds,  and  the  coupons  thereof,  as  the  same  become 
payable,  at  the  fixed  rate  of  exchange  of  four  shillings 
and  two  pence  sterling  per  dollar  in  London,  and  four 
marks  twentj^-five  pfennigs  in  Frankfort-on-the-]Main. 
This  bond  is  not  valid  unless  the  certificate  endorsed 
hereon  shall  be  executed  by  said  Trustees. 

In  Witness  Whereof,    Said    Company   has    caused 

these  presents  to  be  sealed  with  its  corporate  seal,  signed 

by  its  President  and  attested  by  its  Assistant  Secretary, 

this  first  day  of  June,  1881. 

President. 
Attest' 

Assistant  Secretary. 
{Seal.) 

(Form  of  Last  Coupon.) 

The  Oregon  and  California  Railroad  Company  will 

pay  the  bearer  on  the  first  day  of  July,  1921,  Thirty 

Dollars  in  United  States  gold  coin,  free  of  tax,  at  the 

office  of  the  Company  in  New  York,  being  six  months 

interest  on  First  Mortgage  Bonds  of  Said  Company, 

No.  ,  miless  said  bond  shall  have  been  previously 

iredeemed. 

Treasurer. 
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(Trustees'  Certificate.) 

We  hereby  certify  that  the  within  bond  is  one  of 
the  First  Mortgage  Six  per  cent  gold  Bonds  of  the 
Oregon  and  California  Railroad  Company,  secured  by 
the  within  mentioned  mortgage  dated  June  1st,  1881, 
and  made  by  said  Company  to  us  as  Trustees,  and  that 
the  total  amount  of  said  bonds  certified  by  us  does  not 
exceed  the  rate  of  $20,000  for  each  mile  of  actually  con- 
structed railroad. 

Trustees. 

Now  this  Indenture  Witnesseth,  That  in  pursuance 
of  said  resolutions  and  to  secure  the  punctual  payment 
of  said  bonds  now  to  be  issued,  and  all  such  bonds  as 
shall  be  hereafter  issued  on  the  security  of  these  presents, 
but  not  exceeding  in  all  Twenty  Thousand  Dollars  for 
each  mile  of  road  actually  constructed  at  the  time  of 
issue  and  the  interest  thereon,  said  Oregon  and  Cali- 
fornia Railroad  Company  doth  hereby  grant,  bargain, 
sell,  assign,  transfer  and  convey  unto  said  Henry  Vil- 
lard,  Horace  White  and  Charles  Edward  Bretherton, 
their  heirs,  assigns  and  legal  successors,  as  Trustees  of 
these  presents  all  and  singular  the  railroad  lines  of  said 
Oregon  and  California  Railroad  Company,  now  con- 
structed and  in  operation,  between  East  Portland,  and 
Roseburg,  and  between  Portland  and  Corv^allis,  and 
Albany  and  Lebanon,  in  the  State  of  Oregon,  includ- 
ing the  railroads  heretofore  known  as  the  Oregon  Cen- 
tral Railroad,  the  Western  Oregon  Railroad  and  the 
Albany  and  Lebanon  Railroad,  in  all  about  three  hun- 
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dred  and  six  and  one-half  (306y2)  miles  in  length,  run- 
ning through  the  counties  of  ISIultnomah,  Clackamas, 
Marion,  Linn,  Lane,  Douglas,  Washington,  Yamhill, 
Polk  and  Benton,  in  said  State  of  Oregon,  together 
with  the  ferry,  ferry-boats  and  landings  connecting  the 
said  railroads  at  Portland  and  East  Portland,  and  also 
all  the  railroads  of  said  Oregon  and  California  Railroad 
Company,  to  be  hereafter  constructed,  that  is  to  saj^,  from 
Forest  Grove  to  Astoria  in  accordance  with  the  Act  of 
Congress  of  INlay  4th,  1870,  hereinbefore  recited,  and 
from  Corvallis  to  Junction,  and  from  Roseburg  to  Cali- 
fornia, to  a  junction  within  the  Central  Pacific  Railroad, 
in  accordance  with  the  Act  of  Congress  of  July  25th, 
1866,  hereinbefore  recited,  and  all  lands,  rights  of  way, 
easements  and  premises  now  acquired  or  appropriated, 
or  which  may  hereafter  be  acquired  or  appropriated,  for 
the  purpose  of  the  right  of  way  of  said  railroad  or  for 
grounds,  side  tracks,  depots,  warehouses,  tanks,  round- 
houses, stock  yards,  or  any  other  railroad  purposes,  and 
also  all  lands  granted  bj^  the  United  States  in  aid  of  the 
construction  of  the  said  railroads  already  completed  be- 
tween the  termini  aforesaid  and  not  yet  sold,  estimated 
to  be  in  amount  about  one  million  nine  hundred  thousand 
acres,  and  all  lands  which  may  be  hereafter  granted  to 
said  Company  by  the  United  States,  and  whicli  lands 
are  intended  to  be  more  particularly  identified  as  the 
same  are  patented  by  the  LTnited  States  in  manner  here- 
mafter  provided,  and  together  with  all  rails,  spikes,  ties, 
timber,  iron,  switches,  frogs,  depots,  warehouses,  round- 
houses, machine  shops,  bridges,  trestle  work,  and  all 
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other  buildings  or  structures  now  or  hereafter  belonging 
to  or  used  for  the  maintenance  or  operation  of  said  rail- 
roads respectively,  including  all  the  offices,  docks  and 
warehouses  of  the  Company  in  Portland  and  East  Port- 
land, or  elsewhere,  and  all  locomotives,  cars  and  other 
rolling  stock,  railroad  supplies,  fuel,  tools  and  machinery 
now  used  or  which  may  hereafter  be  used  in  or  provided 
for  the  maintenance  or  operation  of  said  railroads,  and 
all  telegraph  lines  and  other  appurtenances  of  said  rail- 
roads, and  the  franchise  to  operate  the  same,  and  all 
the  income,  earnings  and  profits  of  said  railroads,  lands 
and  premises  and  all  other  present  and  future  property 
of  every  description,  of  said  Oregon  and  California  Rail- 
road Company. 

To  Have  and  to  Hold  the  said  railroads,  lands,  roll- 
ing  stock,  equipment,  premises  and  property  unto  the 
use  of  said  Henry  Villard,  Horace  White  and  Charles 
Edward  Bretherton,  their  heirs,  assigns  and  legal  suc- 
cessors, as  Trustees  of  these  presents,  as  joint  tenants 
and  not  as  tenants  in  common,  free  from  all  prior  liens 
and  encumbrances  whatever,  except  the  prior  lien  for 
Two  Millions  of  Dollars  created  by  the  said  deed  of 
mortgage  and  ti-ust  to  Klaas  van  Oterendorp  and  Philip 
Lilienthal,  hereinbefore  referred  to,  and  which  lien  is  to 
be  discharged  as  hereinafter  mentioned,  in  trust  never- 
theless for  the  equal  benefit  and  security,  pro  rata,  of 
every  holder  of  any  of  said  bonds  to  be  now  issued  or 
which  may  be  hereafter  issued  as  aforesaid  and  intended 
to  be  secured  hereby,  without  an\'  priority  of  any  one 
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bond  over  another,  by  reason  of  earlier  issue  or  negotia- 
tion, and  for  the  uses  and  purposes,  and  with  the  rights 
and  i^owers,  and  subject  to  the  provisions,  agreements, 
covenants  and  stipulations  contained  in  the  following 
articles,  that  is  to  say: 

Article  1.  The  said  Oregon  and  California  Rail- 
road Company  hereby  covenants  with  said  Trustees  that 
it  will  proceed  with  all  reasonable  despatch  to  complete 
its  said  railroad  to  California,  so  that  cars  can  run 
through  from  Portland  to  San  Francisco,  and  will  keep 
all  the  railroads  from  time  to  time  constructed,  and  roll- 
ing stock  and  other  property  of  said  Company  in  good 
order  and  repair,  and  will  reconstruct,  re])lace  and  re- 
store all  such,  or  so  much,  and  such  parts  thereof,  as 
may  be  worn  out,  wrecked,  destroyed  or  displaced,  and 
will  pay  all  taxes  assessed  against  said  railroads,  lands 
and  premises,  and  will  pay  the  principal  moneys  secured 
by  all  bonds  to  be  issued  on  the  security  of  these  presents, 
and  all  interest  due  thereon,  at  the  times  and  places,  and 
in  the  manner  in  said  bonds  and  the  coupons  annexed 
thereto  respectively  specified,  and  perform  all  the  con- 
ditions and  stipulations  in  said  bonds  expressed  and 
contained. 

Article  2.  And  further,  that  if  any  coupon  on  any 
of  said  bonds  shall  not  be  paid  on  presentation,  as  there- 
in provided,  and  shall  remain  unpaid  for  six  calendar 
months,  and  such  default  shall  not  be  waived  in  manner 
hereinafter  specified,  then  the  said  Company  will  forth- 
with pay  on  demand,  at  the  place  and  in  the  manner 
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in  said  bonds  specified,  the  principal  of  all  such  bonds. 

Article  3.  And  further,  that  said  Oregon  and  Cali- 
fornia Railroad  Company  will  create  and  maintain  a 
cumulative  sinking  fund  for  the  redemption  of  all  said 
bonds  at  the  rate  of  110  per  cent  of  the  par  value  there- 
of, and  will  for  such  purpose,  on  the  first  day  of  July, 
1886,  and  on  every  first  day  of  July  thereafter,  pay  at 
the  office  of  the  Company  in  New  York,  to  said  Trustees, 
such  a  sum  as  will,  in  addition  to  the  gross  proceeds  of 
all  lands  now  or  hereafter  granted  by  the  United  States 
to  said  Company,  make  up  a  total  amount  of  one  per 
cent  per  annum  in  gold  coin,  computed  from  the  first 
day  of  July,  1886,  upon  the  aggregate  amount  of  bonds 
issued. 

Article  4.  And  further,  that  in  case  default  shall 
be  made  in  any  annual  payment  to  be  made  for  such 
sinking  fund  specified  in  the  last  article,  or  any  part 
thereof,  for  six  calendar  months,  and  such  default  shall 
not  be  waived  as  hereinafter  provided,  then  said  Com- 
pany will  forthwith  pay  on  demand  at  the  place  and 
in  the  manner  in  said  bonds  specified,  the  principal  of 
each  and  all  of  the  said  bonds  then  remaining  due,  at 
the  rate  of  110  per  cent  of  the  par  value  thereof. 

Article  5.  Until  default  in  any  payment  required 
by  the  previous  articles,  said  Company  shall  freely 
possess  the  said  railroads,  lands  and  premises,  and  the 
income,  earnings  and  profits  thereof,  and  may  contract 
to  sell  and  dispose  of  the  lands  granted  by  the  United 
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States  and  of  all  other  lands  owned  by  the  Company 
not  required  for  the  maintenance  and  operation  of  its 
railroads;  but  no  such  sale  nor  any  conveyance  or  re- 
lease of  said  lands,  or  any  of  them,  shall  be  valid  and 
effectual  unless  such  sale  be  at  a  price  approved  by  said 
Trustees  and  received  by  them,  and  such  conveyance 
or  release  shall  be  executed  by  said  Trustees,  or  one  of 
them,  or  by  their  attorney  or  attorneys  in  fact,  there- 
unto lawfully  authorized.  And  for  the  purpose  of  facili- 
tating such  sales,  said  Trustees  may  from  time  to  time 
either  concur  with  said  Company  in  appointing  an  agent 
to  make  such  sales  and  execute  such  releases  and  con- 
veyances as  their  attorney  in  fact,  or  may  appoint  an 
agent  of  their  own  to  supervise  and  join  in  such  sales, 
and  to  execute  such  releases  and  conveyances  as  their 
attorney  in  fact,  and  thej"  may  delegate  to  any  such 
agent  all  their  powers  and  duties  in  respect  to  the  sale 
of  lands,  except  the  custody  of  the  proceeds  thereof. 

Article  6.  Said  Trustees  shall  hold  the  said  pro- 
ceeds of  all  lands  sold  and  the  payments  to  be  made  to 
them  by  said  Company  as  above  mentioned,  as  well  as 
all  interest  received  upon  bonds  redeemed,  as  a  cum- 
ulative sinking  fund,  to  discharge  and  extinguisli  tlie 
whole  of  said  bonds  by  annual  redemption  at  the  rate 
of  110  per  cent  of  the  par  value  thereof,  in  the  following 
manner:  on  the  1st  day  of  April,  1886,  and  on  the  1st 
day  of  April  in  every  succeeding  year,  or  as  soon  there- 
after as  may  be,  said  Trustees  shall  cause  to  be  drawn 
at  the   office  of  the   Company   in    New    York,    in   the 
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presence  of  a  Notary  Public,  out  of  the  whole  number 
of  bonds  then  outstanding  such  a  number  of  bonds  as 
said  sinking  fund  will,  on  the  1st  day  of  July  then  next 
ensuing,  suffice  to  redeem  as  hereinbefore  mentioned. 

Article  7.  Said  Trustees  shall  publish  by  notice, 
conspicuously  posted  up  on  or  before  the  30th  day  of 
April  next  ensuing  after  each  such  drawing,  in  the  office 
of  the  Company  in  New  York  and  at  the  financial  agen- 
cies of  the  Company  in  London  and  Frankfort-on-the- 
]Main,  and  so  remaining  until  the  1st  day  of  July  then 
next  ensuing,  and  by  advertisement  in  daily  newspapers 
of  general  circulation,  published  respectively  in  New 
York,  London  and  Frankfort,  the  numbers  of  the  bonds 
so  drawn  for  redemption,  and  shall  pay  and  redeem  such 
bonds  at  the  rate  of  110  per  cent  of  the  par  value  there- 
of, at  the  office  of  the  Company  in  New  York,  on  the 
said  first  day  of  July,  or  so  soon  thereafter  as  the  said 
Company  shall  pay  over  the  sums  hereby  stipulated 
to  be  paid  for  the  purpose. 

Article  8.  When  any  bonds  shall  have  been  drawn 
as  aforesaid,  and  notice  given  of  the  numbers  of  the 
bonds  so  drawn  for  redemption,  then  each  bond  so 
drawn  shall  become  payable  on  the  first  day  of  July  then 
next  ensuing,  together  with  the  additional  sum  of  One 
Hundred  Dollars  in  gold  coin  of  the  United  States, 
making  in  all  110  per  cent  of  the  par  value  thereof, 
payable  at  the  office  of  the  Company  in  New  York,  and 
shall  bear  no  interest  after  that  day,  unless,  on  presenta- 
tion thereof  at  the  office  of  the  Company  in  New  York, 
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paj^ment  of  said  bond  at  the  rate  aforesaid,  or  any  inter- 
est due  thereon,  shall  be  refused. 

Article  9.  The  bonds  redeemed  out  of  the  sink- 
ing fund  by  said  Trustees  shall  be  cancelled  by  them, 
but  the  coupons  shall  remain  in  full  force  and  shall  be 
regularly  presented  by  the  Trustees,  and  the  amount 
thereof  collected,  for  the  benefit  of  the  sinking  fund. 

Article  10.  All  bonds  ^^'hich  from  any  cause  re- 
main unredeemed  on  the  first  day  of  July,  1921,  shall  be 
then  paid  off  at  the  rate  of  110  per  cent  of  the  par  value 
thereof. 

Article  11.  When  all  of  said  bonds  shall  be  re- 
deemed by  said  sinking  fund,  or  acquired  and  cancelled 
by  said  Company,  and  handed  to  said  Trustees,  so  can- 
celled, they  shall  enter  satisfaction  of  record  of  these 
presents. 

Article  12.  In  case  said  Company  shall  fail  to  keep 
the  said  railroads,  rolling  stock,  equipment  and  premises 
herein  comprised,  or  at  any  time  hereafter  subject  to  the 
lien  of  these  presents,  in  good  order  and  repair,  or  in 
case  default  shall  be  made  in  payment  of  any  coupon  on 
any  of  said  bonds,  or  of  the  said  sums  to  be  paid  for  the 
sinking  fund  as  aforesaid,  or  anj''  part  thereof,  and  such 
default  shall  continue  for  six  calendar  months,  or  in 
payment  of  any  taxes  assessed  against  said  railroads, 
lands  and  premises,  it  shall  be  lawful  for  said  Trustees 
to  take  possession  personally,  or  by  their  agent,  or 
agents,  of  said  railroads,  rolling  stock  and  equipment, 
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and  the  lands  and  other  premises  hereby  conveyed,  or 
which  may  be  then  subject  to  the  lien  of  these  presents, 
and  to  operate  the  said  railroads  and  manage  the  same, 
and  collect  and  receive  the  income,  earnings  and  tolls 
thereof,  and  the  proceeds  of  lands  contracted  to  be  sold ; 
and  said  Company  covenants  and  agrees  that  it  will, 
on  demand,  surrender  such  possession  and  permit  said 
Trustees  to  use  and  possess  said  railroads,  rolling  stock, 
land  and  premises,  without  interruption  or  disturbance, 
and  will  permit  and  suffer  said  Trustees  to  collect  and 
get  in  all  freight  moneys,  ticket  balances  or  other  earn- 
ings, and  the  purchase  moneys  of  all  lands  sold,  either 
then  due  or  thereafter  becoming  due,  and  in  case  it  may 
be  necessary,  or  may  be  deemed  advisable,  by  said  Trus- 
tees, to  take  legal  proceedings  for  foreclosure  of  this 
mortgage,  or  to  obtain  possession  of  said  premises,  in 
pursuance  of  the  provisions  of  this  article,  they  shall  be 
entitled  to  the  appointment  of  a  Receiver,  or  Receivers, 
to  be  nominated  by  them,  or  to  be  themselves  nominated 
and  appointed  Receivers,  as  they  may  think  most  ex- 
pedient. 

Article  13.  Said  Trustees,  when  in  possession  of 
said  railroads,  lands  and  premises,  shall  have  the  right 
as  irrevocable  attorney  or  attorneys  of  said  Company, 
to  bring  or  defend,  in  the  name  of  the  said  Company, 
any  actions  for  the  collection  of  income,  freight  moneys, 
ticket  balances  or  other  earnings  or  unpaid  purchase 
money  for  lands  sold,  or  for  obtaining  or  defending  the 
possession  of  any  property  subject  to  the  lien  or  trusts 
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of  these  presents,  or  for  the  condemnation  of  lands  re- 
quired for  the  maintenance  or  operation  of  said  rail- 
roads, or  in  any  manner  affecting  the  maintenance  there- 
of. 

Article  14,  Said  Trustees  are  hereby  authorized  in 
their  discretion,  to  accept  possession  of  said  railroads, 
with  the  rolling  stock,  lands  and  appurtenances  herein 
comprised,  although  no  such  default  as  aforesaid  shall 
have  been  made,  if  said  Company  shall  offer  to  give  up 
possession  to  them,  and  thereupon  to  manage  and  oper- 
ate the  same,  and  collect  the  income  and  earnings  there- 
of, as  hereinbefore  provided. 

Article  15.  It  shall  be  the  duty  of  said  Trustees 
to  take  possession  of  said  railroads,  lands  and  premises, 
after  any  such  default  as  aforesaid,  upon  written  requisi- 
tion made  to  them  for  such  purpose  by  the  holders  of  not 
less  than  one-quarter  in  amount  of  said  bonds  then  out- 
standing. 

Article  16.  Said  Trustees  shall  have  full  power, 
from  time  to  time,  for  the  purpose  of  enforcing  and 
administering  the  trusts  and  powers  of  these  presents, 
and  for  operating  and  managing  or  keeping  in  good 
order  and  repair  the  said  railroads,  rolling  stock,  lands 
and  premises,  to  hire  and  employ  such  managers,  offi- 
cers, clerks,  agents,  attorneys  and  assistants,  as  they  shall 
deem  necessary  or  useful,  and  to  defray  all  expenses  of 
such  employment,  and  of  otherwise  executing  the  trusts 
of  these  presents,  and  to  pay  any  taxes  assessed  upon 
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the  trust  premises  or  any  part  thereof,  or  any  other  prior 
charge  thereon,  out  of  any  moneys  coming  to  their  hands, 
and  in  case  said  Trustees  shall  have  no  funds  in  their 
hands,  and  shall  make  any  payments  either  for  such 
purposes,  or  in  any  other  manner  for  the  protection  or 
preservation  of  the  trust  premises  ( whether  said  Trustees 
shall  be  in  possession  of  the  same  or  not),  the  amount 
so  paid,  together  with  interest  thereon,  at  the  rate  of 
ten  (10)  per  centum  per  annum,  shall  be  a  first  charge 
on  the  trust  premises,  and  the  earnings,  income,  and 
proceeds  thereof;  and  in  case  said  Company  shall  fail, 
on  demand,  to  repay  said  Trustees  any  amount  paid  by 
them  as  aforesaid,  with  interest  at  the  rate  aforesaid, 
they  may  enter  upon  and  take  possession  of  said  rail- 
roads, lands  and  premises,  in  the  same  manner  as  if  said 
Company  had  made  default  in  payment  of  interest  on 
the  bonds  hereby  secured,  and  retain  possession  and  re- 
ceive the  income,  earnings  and  proceeds  thereof,  until 
they  shall  have  recouped  themselves  the  amount  so  paid 
with  interest  as  aforesaid. 

Article  17.  After  any  such  default,  as  aforesaid, 
in  payment  of  interest  or  sinking  fund  payments,  or 
any  part  thereof,  and  such  default  shall  have  continued 
for  one  year,  and  shall  not  have  been  waived  as  herein- 
after provided,  or  in  case  the  principal  of  any  of  said 
bonds  shall  not  be  paid  on  the  first  day  of  July,  1921, 
together  with  the  additional  sum  hereinbefore  specified, 
it  shall  l)e  the  duty  of  said  Trustees  to  forthwith  pro- 
ceed to  enforce  this  securitv,  and  to  sell  said  railroads, 
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rolling  stock,  equipment  and  appurtenances,  and  the 
lands  and  premises  comprised  herein,  or  then  subject 
to  the  lien  of  these  presents,  in  one  lot  or  in  more  than 
one  lot  or  parcel,  and  at  one  time,  or  at  different  times, 
and  for  cash,  or  on  reasonable  credit,  payment  therefor 
being  secured  on  the  property  sold,  and  otherwise,  upon 
such  terms  and  in  such  manner  as  said  Trustees  may,  in 
their  discretion,  think  best. 

Article  18.  Such  sale  or  sales  may  be  made  either 
without  suit  by  said  Trustees,  or  their  duly  authorized 
agent,  by  public  auction,  at  the  door  of  the  Court  House 
of  iNIultnomah  County,  in  Oregon,  after  notice  of  such 
sale  shall  have  been  published  at  least  once  a  week  for 
four  consecutive  weeks  in  the  New  York  Herald  (or  in 
case  said  paper  shall  not  be  then  published,  then  in  some 
other  daily  paper  of  general  circulation  published  in  New 
York,  and  selected  by  said  Trustees)  ;  and  in  case  said 
sale  shall  be  adjourned,  the  like  four  weeks'  notice  shall 
be  given  of  the  adjourned  sale;  or,  at  the  option  of  said 
Trustees  such  sale  may  be  made  judicially  by  action  or 
suit,  brought  by  said  Trustees  for  the  foreclosure  of  this 
mortgage  or  enforcement  of  the  liens  hereby  created,  or 
administration  of  the  trusts  of  these  presents,  as  said 
Trustees  may  deem  most  expedient. 

AiiTiCLE  19.  The  moneys  received  from  the  net 
earnings  of  said  railroads  or  ])urchase  money  on  any  such 
sale  thereof,  as  hereinbefore  provided,  or  from  lands 
sold,  when  in  i)ossession  of  said  Trustees,  shall  be  ap- 
plied in  the  following  order:     In  the  first  place,  in  the 
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payment  of  the  cost  and  expenses  of  the  execution  of 
the  trusts  of  these  presents,  and  the  management  and 
operation  of  said  railroads,  and  the  protection  and  pres- 
en'-ation  of  the  trust  premises,  including  a  reasonable 
compensation  to  said  Trustees  (in  addition  to  the  ordi- 
nary compensation  salary  herein  provided  for),  and  the 
fees  of  counsel  and  attorneys;  and  in  the  next  place,  in 
payment  of  all  coupons  then  overdue  (excluding  those 
on  bonds  belonging  to  the  sinking  fund),  in  the  order 
in  which  they  shall  have  become  due,  those  of  earlier  date 
having  priority  over  those  of  later  date;  and  lastly,  in 
payment  of  the  principal  of  any  of  said  bonds  then  out- 
standing, together  with  the  same  additional  sum  as  would 
have  become  payable  if  they  had  been  drawn  for  redemp- 
tion as  hereinbefore  provided. 

Article  20.  On  any  sale  by  >iirtue  of  these  presents, 
the  receipt  of  the  said  Trustees  shall  be  a  sufficient  dis- 
charge to  any  purchaser  for  all  purchase  money  paid 
by  him,  and  any  conveyance  or  assignment  made  by 
said  Trustees  shall  vest  in  said  purchaser  all  the  title 
and  interest  of  said  Company  as  fully  and  effectully 
as  if  the  Company  were  party  thereto. 

Article  21.  The  Company  hereby  covenants  and 
agrees  with  the  said  Trustees,  on  behalf  and  for  the 
benefit  of  the  holders  of  the  bonds  intended  to  be  secured 
by  these  presents,  that  it  will  from  time  to  time,  and  at 
all  times  hereafter,  upon  reasona})le  request  made,  exe- 
cute, acknowledge  and  deliver,  all  such  further  acts, 
deeds,  conveyances  and  assurances  in  the  law  for  the 
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better  assuring  unto  the  said  Trustees  and  their  legal 
successors  from  time  to  time  as  Trustees  of  these 
presents  upon  the  trusts,  and  for  the  purposes  herein 
exjiressed,  the  said  railroads,  rolling  stock,  equipment, 
lands  and  premises  herein  comprised,  free  from  all  prior 
liens  and  encumbrances,  and  all  other  present  and  fu- 
ture property  of  said  Company  of  everj^  kind  and  de- 
scription as  by  the  said  Trustees  or  their  counsel  learned 
in  the  law  shall  be  reasonably  devised,  advised  or  re- 
quired, and  will  from  time  to  time,  as  the  said  lands 
granted  by  the  United  States  are  patented  to  said  Com- 
pany, execute  proper  deeds  of  further  assurance  thereof 
to  said  Trustees,  so  as  to  fully  identify  the  lands  in 
tended  to  be  comprised  in  or  subjected  to  the  lien  of 
these  presents. 

Article  22.  On  payment  and  cancellation  of  all 
of  said  bonds  and  the  coupons  thereto  attached,  and  pay- 
ment of  all  expenses  incurred  by  the  Trustees  in  the 
execution  of  the  trusts  of  these  presents,  this  indenture 
shall  become  void,  and  all  the  estate  and  interest  of  the 
Trustees  in  the  premises  conveyed  hereby,  and  the  lien 
created  thereon  by  these  presents  shall  absolutely  cease 
and  determine. 

Article  23.  All  rights  or  powers  by  these  presents 
given  to  or  covenants,  stipulations  or  agreements  made 
with  said  Henry  Villard,  Horace  White  and  Charles 
Edward  Bretherton,  shall  survive  and  inure  to  the 
benefit  of  the  Trustee  or  Trustees  for  the  time  being 
of  these  presents,  in  the  same  manner  as  if  said  Trustee 


vs.  The  United  States  249 

or  Trustees  had  been  named  herein. 

Article  24.  In  these  presents  the  word  "Trustees" 
shall  be  held  to  mean  the  said  Henry  Villard,  Horace 
White  and  Charles  Edward  Bretherton  while  continu- 
ing to  be  Trustees  hereof,  and  the  Trustees  for  the  time 
being  of  these  presents,  whether  all  or  any  be  original 
Trustees  or  new  Trustees. 

Article  25.  No  Trustee  shall  be  in  any  manner 
responsible  for  any  act,  default  or  misconduct  of  his  co- 
Trustee,  nor  for  that  of  any  agent,  bank,  banker,  broker, 
or  other  person  employed  by  him  or  by  his  co-Trustee, 
unless  he  shall  be  chargeable  with  culpable  negligence  in 
the  selection  or  in  the  continuance  of  their  employment, 
nor  otherwise,  except  for  his  own  willful  default,  mis- 
conduct or  gross  negligence.  But  except  as  herein 
specially  authorized,  no  Trustee  shall  have  power  to 
delegate  his  powers  or  authority  to  his  co-Trustee  or  co- 
Trustees,  or  any  other  person  whatever. 

Article  26.  The  Trustees  may  pay  such  reason- 
able compensation  as  they  shall  deem  proper  to  all 
agents,  land  agents,  engineers,  officers,  attorneys  and 
servants  whom  they  may  reasonably  employ  in  the  man- 
agement of  their  trust,  and  said  Trustees  shall  be  paid 
by  said  Company,  or,  in  default,  out  of  the  trust  moneys 
the  sum  of  fifty  cents  for  each  bond  certified  by  them, 
and  one-eighth  per  cent  on  all  moneys  passing  through 
their  hands  and  disbursed  by  them,  for  their  entire  serv- 
ice in  the  execution  of  the  trusts  herehi  contained  until 


250  O.  (§  C.  R.  R.  Co.,  et  al. 

default,  and  in  addition,  in  case  of  default,  a  further 
Teasonable  compensation  for  such  additional  services 
as  they  may  be  called  upon  to  render  in  taking  posses- 
sion of  and  managing  the  premises,  or  selling  the  same, 
or  bringing  suit  for  the  foreclosure  of  these  presents, 
the  enforcement  of  the  liens  or  trusts  hereby  created,  or 
the  collection  of  the  moneys  secured  or  to  be  secured  by 
these  presents. 

Article  27.  In  case  of  the  death,  resignation  or 
refusal  or  incapacity  to  act  of  any  Trustee,  the  surviv- 
ing or  continuing  Trustee  or  Trustees  shall  by  deed  ap- 
point a  suitable  person  as  Trustee,  in  the  place  or  stead 
of  the  Trustee  so  dying,  resigning,  refusing  or  becom- 
ing incapable;  and  in  case  there  shall  be  no  surviving 
or  continuing  Trustees  or  Trustee,  or  such  surviving 
or  continuing  Trustees  or  Trustee  shall  fail  for  three 
calendar  months  after  the  death,  resignation,  refusal  or 
incapacity  of  their  or  his  previous  co-Trustee  to  appoint 
a  new  Trustee,  then  said  Company,  or  the  holder  of  any 
bond  secured  by  these  presents,  may  apply  to  any  Judge 
in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  to  make  such  appointment,  and  any 
such  Judge  may  appoint  a  new  Trustee  by  instrument 
under  his  liand  and  seal,  without  suit  or  other  legal 
proceedings  therefor;  but  in  no  case  shall  a  citizen  of 
the  State  of  Oregon  be  ai)pointed  or  be  capable  of 
acting  as  a  Tnistee  of  these  presents.  And  it  is  liere- 
by  declared  to  be  the  duty  of  said  Trustees  to  bring  all 
actions  or  suits  in  any  way  relating  to  the  trusts  of  these 
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presents  in  the  Courts  of  the  United  States,  whenever 
such  Courts  shall  have  jurisdiction  of  such  action  or 
suit,  and  not  in  the  Courts  of  the  State. 

Artici>e  28.  A  majority  in  amount  of  the  holders 
of  the  outstanding  bonds,  at  any  time  secured  by  these 
presents,  shall  have  full  power  at  any  time,  without  suit, 
and  whether  there  be  any  vacancy  or  not,  to  remove  all 
or  any  of  the  then  existing  Trustees,  and  to  appoint 
other  Trustees  or  another  Trustee  in  their  or  his  place, 
and  to  increase  or  diminish  the  number  of  Trustees,  or 
to  appoint  a  corporation  duly  authorized  to  execute 
trusts  in  the  State  of  Oregon,  as  one  of  the  Trustees, 
or  as  sole  Trustee;  and  any  such  act  of  the  majorit^^  in 
amount  of  the  bondholders  shall  be  deemed  to  be  suffici- 
ently made,  executed,  evidenced  and  proved  by  a  writ- 
ten instrument  or  instruments  purporting  to  be  signed 
by  the  bondholders,  and  stating  the  identifying  numbers 
and  the  amount  of  the  bonds  held  by  each  signatary,  and 
the  respective  signatures  to  which,  and  the  production 
to  a  Notary  at  the  time  of  signature  of  the  bonds 
specified,  shall  be  acknowledged  before,  and  certified  by, 
a  Notary  Public,  and  his  certificate  attached,  and  authen- 
ticated by  his  notarial  seal.  No  proof  shall  be  necessary 
of  the  qualifications  of  any  such  Notary,  so  purporting 
to  act  in  the  United  States,  the  British  Dominions,  Hol- 
land, France  or  the  German  Empire. 

Article  29.  Any  appointment  of  a  new  Trustee, 
made  by  the  surviving  or  continuing  Trustees  or  Trus- 
tee, or  the  majority  of  the  bondholders,  or  a  Judge,  as 
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hereinbefore  provided,  shall  be  effectual  to  vest  in  the 
new  Trustees  or  new  Trustee  all  estates,  rights,  trusts, 
powers  and  duties,  as  fully  as  if  they  or  he  were  Trustees 
or  a  Trustee  party  to  these  presents,  without  any  new 
deed  or  conveyance;  but,  nevertheless,  the  Company 
hereby  covenants,  in  any  and  every  such  case,  to  make, 
upon  request  of  the  new  Trustees  or  Trustee,  all  such 
deeds,  conveyances  and  assurances  as  may  be  appropri- 
ated for  more  fully  and  certainly  vesting  in  and  con- 
firming to  such  new  Trustees  or  Trustee  such  estates, 
rights,  powers,  trusts  and  duties,  and  every  resigning 
Trustee  shall,  on  like  request,  make  and  execute  such 
deeds,  conveyances  and  assurances  to  his  successors  or 
successor. 

Article  30.  A  majority  in  amount  of  the  holders 
of  the  outstanding  bonds,  at  any  time  secured  by  these 
presents,  may,  by  written  instrument,  to  be  executed 
and  proved  as  provided  in  Article  28,  at  any  time  be- 
fore the  actual  sale  of  the  premises,  waive  any  default 
in  payment  of  interest,  or  of  the  annual  payment  to  the 
sinking  fund,  yet  so  far  only  that  the  principal  of  the 
bonds  shall  cease  to  be  payable  forthwith,  in  case  said 
principal  shall  have  become  so  payable  by  reason  of  such 
default ;  but  such  waiver  shall  be  of  no  effect  unless  the 
Com])any  shall,  together  witli  such  instrument  or  instru- 
ments of  waiver,  liand  to  the  Trustees  a  sum  of  money 
sufficient  to  pay  all  coupons  and  sinking  fund  pay- 
ments tlien  in  arrears,  and  said  Trustees  shall  then  pro- 
ceed to  pay  said  coupons  and  redeem  the  bonds  so  pro- 
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vided  for  as  nearly  as  possible  in  the  manner  provided 
by  these  presents.  And  such  a  majority  may,  in  like 
manner,  at  any  time,  direct  and  authorize  the  funding  of 
any  coupons  secured  by  these  premises,  whether  overdue 
or  not,  into  bonds  secured  by  these  presents,  provided, 
however,  that  the  aggregate  amount  of  all  bonds  secured 
by  these  presents  shall  never  exceed  the  rate  of  Twenty 
Thousand  Dollars  for  each  mile  of  constructed  road,  as 
hereinbefore  provided.  Anj^  such  funding  of  cou])ons 
into  bonds  shall  be  binding  upon  the  minority  of  said 
bondholders,  and  shall  be  carried  out  by  said  Trustees, 
who  shall  have  power  to  do  all  things  necessary  or  proper 
for  the  purpose. 

Article  31.  The  Company  for  itself,  its  successors 
and  assigns,  doth  hereby  absolutely  and  irrevocably 
waive  the  benefit  or  advantage  of  arty  and  all  valuation, 
stay,  appraisement  or  redemption  laws,  or  laws  requir- 
ing liens  or  mortgages  to  be  foreclosed  by  action  or  suit, 
and  of  all  other  laws  now  existing,  or  hereafter  passed, 
which,  but  for  this  provision,  would  prevent  the  absolute 
and  unconditional  sale  of  the  premises  hereby  conveyed 
by  Court  or  by  a  Trustee  without  suit;  and  on  any  such 
sale  said  Company  for  itself,  its  successors  and  assigns, 
covenants  to  join  in  and  confirm  the  conveyance  to  the 
purchaser. 

Article  32.  In  case  of  any  sale  of  said  premises, 
whether  by  the  Trustee  or  by  a  Court,  any  purchaser 
shall  be  entitled  to  deliver,  in  part  payment  of  the  pur- 
chase money,  any  of  the  outstanding  coupons  or  bonds 
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secured  by  tliese  presents;  and  such  coupons  or  bonds 
shall  be  reckoned  as  equivalent  to  the  sum  which  would 
be  their  portion  of  the  net  proceeds  of  the  sale,  after 
the  deduction  of  all  expenses,  all  such  bonds  being  reck- 
oned at  110  ])er  cent  of  their  par  value.  The  payment 
to  be  made  in  cash,  to  cover  such  expenses,  shall  be  fixed 
previously  by  the  Trustees,  or  the  Court,  as  the  case 
may  be,  and  announced  in  the  advertisement  of  sale. 

Article  33.  The  Trustees  shall  have  power  to  re- 
lease from  the  lien  of  these  presents  any  land,  rolling 
stock  or  other  property,  become  useless  for  the  pur- 
I}oses  of  the  railroads  by  alteration  of  route,  changes  in 
machinery  or  equipment  or  otherwise;  but  only  on  con- 
dition that  the  property  so  sold  be  forthwith  replaced 
by  other  property  of  equal  value,  and  subjected  to  the 
lien  of  these  presents. 

Article  34.  On  any  sale,  whether  by  the  Trustees 
or  a  Court  of  the  proj^erty  hereby  conveyed,  or  any 
part  thereof,  the  Trustees  shall  have  the  right  to  buy 
in  the  same,  and  a  majority  in  amount  of  the  holders  of 
the  outstanding  bonds  shall  have  the  right,  by  written 
instrument,  evidenced  and  proved  as  hereinbefore  pro- 
vided by  Article  28,  to  fix  a  sum  which  it  shall  be  the 
duty  of  the  Trustees  to  bid  for  the  property  to  be  sold 
on  behalf  and  for  the  benefit  of  such  bondholders,  but 
only  on  condition  that  due  provision  is  made  by  such 
majority  to  the  satisfaction  of  the  Trustees  or  the  Court, 
as  the  case  may  be,  for  the  payment  in  cash  of  all  ex- 
penses incurred  in  the  exocutioii  of  the  trust-;  of  these 
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presents,  and  of  the  proportion  of  such  sum  payahle  to 
the  bondholders  not  concurring  in  such  request. 

Article  35.  On  any  such  purchase  the  Trustees 
shall  hold  the  property  so  purchased  upon  trust  for  the 
equal  benefit  of  the  bondholders  who  had  required  the 
Trustees  to  buy  in  the  property  on  their  behalf,  as  the 
absolute  property  of  said  bondholders,  without  any  right 
of  redemption  or  resale,  in  favor  of  said  Company,  or 
any  bondholder. 

Article  36.  The  Trustees  shall  deposit  all  trust 
funds,  which  may,  from  time  to  time,  come  to  their 
hands,  in  their  joint  names,  in  the  London  and  San 
Francisco  Bank,  Limited,  or  such  other  respectable  bank 
or  banks,  trust  company  or  companies,  in  London,  Xew 
York,  Frankford,  San  Francisco  or  Portland,  as  thev 
may  from  time  to  time  agree  upon,  and  may  from  time 
to  time  invest  the  same,  until  required,  in  the  purchase 
of  L^nited  States  stocks  or  bonds,  at  their  market  value, 
or  in  bonds  secured  by  these  presents,  at  any  price  not 
exceeding  the  par  value  thereof,  or  on  loans  secured 
on  such  stocks  or  bonds. 

Article  37.  The  six  thousand  bonds  intended  to  be 
now  issued  and  secured  by  these  presents,  and  all  other 
bonds  which  may  at  any  time  hereafter  be  created  and 
intended  to  be  secured  by  these  presents,  shall,  after  the 
execution  thereof  by  the  Company,  be  delivered  to  said 
Trustees,  to  be  certified  by  them  as  herein  provided,  and 
shall  not  be  delivered  back  when  certified  to  said  Com- 
pany, but  shall  be  retained  and  held  by  said  Trustees, 
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who  shall  only  deliver  them  to  the  Company,  or  to  the 
purchasers  of  such  bonds,  upon  the  payment  to  said 
Trustees  of  the  price  thereof. 

Article  38.  The  bonds  to  be  issued  on  the  security 
of  these  presents  (except  the  first  issue  of  6,000  bonds) 
shall  only  be  sold  or  disposed  of  upon  terms  and  at  a 
price  approved  of  by  said  Trustees. 

Article  39.  The  proceeds  of  all  bonds  sold  or  dis- 
posed of  shall  be  applied  by  said  Trustees  first  in  paying 
off  and  discharging  the  said  prior  lien  of  Two  Millions 
of  Dollars  hereinbefore  referred  to,  and  the  residue  shall 
be  held  by  them  as  a  construction  fund,  and  shall  be 
exclusively  disbursed  for  the  completion  of  the  railroads 
of  the  said  Company,  first  to  California,  in  accordance 
with  said  Act  of  Congress  of  July  25,  1866,  or  with  any 
amendments  thereof  which  may  be  liereafter  made  by 
Congress  and  accepted  by  said  Company,  and  when  the 
railroad  to  California  is  completed  so  that  cars  can  run 
through  from  Portland  to  San  Francisco  then  to  Astoria 
and  Junction,  in  accordance  with  said  Act  of  Congress 
of  ]May  4th,  1870. 

Article  40.  For  tlie  purpose  of  securing  the  due 
application  of  the  proceeds  of  bonds  to  the  construction 
of  said  railroads  as  aforesaid,  the  Trustees  shall  dis- 
burse such  proceeds  only  under  the  advice  and  upon  the 
certificate  of  a  competent  engineer,  from  time  to  time 
agreed  upon  and  nominated  in  writing  by  tlicm  for  the 
l)urpose;  and  all  purchases  of  rails,  rolling  stock,  ties 
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or  other  material  shall  be  made  on  account  of  said  con- 
struction fund,  and  in  the  name  of  said  Trustees,  so 
that  such  material  shall  upon  the  purchase  thereof  be- 
come and  continue  subject  to  the  lien  of  these  presents. 

Article  41.  The  payment  of  coupons  upon  bonds 
now  or  hereafter  to  be  issued  on  the  security  of  these 
presents  not  exceeding  four  coupons  upon  any  one  bond 
after  its  issue  shall  be  considered  as  part  of  the  ex- 
pense of,  and  chargeable  to,  the  construction  of  the  rail- 
road to  California  until  through  connection  is  made  with 
the  system  of  the  California  railroads  so  that  cars  can 
run  between  Portland  and  San  Francisco,  and  of  the 
railroad  to  Astoria  until  the  railroad  is  opened  from 
Portland  to  tide  water  at  Astoria;  and  the  construction 
of  a  railroad  bridge  across  the  Willamette  at  Portland, 
so  as  to  connect  the  railroads  of  said  Company  on  each 
side  of  that  river,  and  any  necessary  or  proper  increases 
of  depot  and  dock  accommodation  in  or  near  Portland, 
shall  be  considered  part  of  the  expenses  of  the  railroad 
to  California. 

Article  42.  At  any  time  after,  but  not  before  the 
first  day  of  January,  1883,  whenever  said  Company 
shall  have  constructed  any  additional  railroad  beyond 
the  3061/2  miles  hereinbefore  described,  said  Company 
may  prepare  and  execute  such  a  number  of  additional 
bonds  to  be  secured  by  these  presents  as  shall  not  exceed 
in  the  whole,  including  the  bonds  for  Six  Millions  of 
Dollars  to  be  now  issued,  the  rate  of  $20,000  for  each 
mile  of  constructed  road,  and  shall  deliver  said  bonds 
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to  such  Trustees,  who  shall  cause  the  constructed  road 
to  be  carefully  examined  and  measured  by  their  super- 
vising engineer,  and  if  they  shall  receive  from  such 
engineer  a  certificate  that  the  additional  road  is  duly 
constructed  and  completed  to  the  length  of  miles  claimed, 
with  all  proper  depots  and  equipment  in  proportion  to 
the  rest  of  the  constructed  road,  they  shall  certify  said 
bonds,  and  hold  the  same  as  hereinbefore  provided  until 
sold  by  said  Company  and  then  deliver  the  same  to  the 
purchasers  thereof,  upon  receipt  of  the  purchase  money, 
provided,  however,  that  said  Trustees  shall  not  be  re- 
quired to  examine  and  certify  bonds  for  less  than  ten 
miles  of  railroad  at  one  time. 

Article  43.  All  bonds  to  be  hereafter  issued  as 
aforesaid  shall  be  in  the  same  form  and  paj^able  in  the 
same  manner  as  the  bonds  now  to  be  issued,  except  that 
they  shall  bear  the  date  when  actually  certified  by  said 
Trustees,  and  shall  have  all  coupons  of  earlier  date  cut 
off,  so  as  to  bear  interest  only  from  the  date  when  cer- 
tified, and  shall  all  be  consecutively  numbered  from  6,001 
onwards ;  and  all  such  bonds  when  certified  by  said  Trus- 
tees shall  be  in  all  respects  equally  secured  by  these 
presents,  with  the  6,000  bonds  to  be  now  issued. 

Article  44.  And  whereas,  by  reason  of  distance, 
lapse  of  time,  or  other  accident,  the  dates  of  the  actual 
execution  of  this  indenture  of  mortgage  and  trust  by  the 
various  parties  thereto  may  be  previous  or  subsequent 
to  the  date  of  which  it  bears  date,  now  it  is  hereby  ex- 
pressly agreed  and  declared  that  this  indenture  of  mort- 
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gage  and  trust  shall  be  dated  the  first  day  of  June,  1881, 
and  shall  be  valid  and  effectual  as  if  executed  on  the  day 
of  the  date  thereof,  and  that  this  indenture  of  mortgage 
and  trust  is  the  indenture  of  mortgage  referred  to  in  the 
bonds  hereinbefore  mentioned,  the  form  whereof  is  here- 
inbefore set  forth,  and  is  made  and  executed  by  and  be- 
tween the  parties  hereto  as  and  for  the  indenture  of  mort- 
gage and  trust  securing  and  intended  to  secure  said 
bonds  as  in  said  bonds  is  mentioned  and  recited. 

In  Witness  Whereof,  The  Oregon  and  California 
Railroad  Company,  pursuant  to  a  resolution  of  its  Board 
of  Directors  authorizing  the  same,  has  caused  these 
presents  and  nineteen  duplicates  thereof  to  be  sealed  with 
its  corporate  seal,  signed  by  its  President,  and  attested 
by  its  Assistant  Secretary;  and  the  said  Trustees  re- 
spectively have  hereunto  and  imto  the  said  nineteen 
duplicates  thereof  set  their  hands  and  seals  the  daj^  and 
year  above  written. 

OREGOX  &  CALIFORNIA  RAILROAD 
COMPANY, 
By    (Signed)    H.  Villard,  President. 
Attest:   (Signed)  H.  H.  Tyndale,  Assistant  Secretary. 

(Corporate  Seal.) 

(Signed)    H.  VILLARD, 

(Signed)    HORACE  WHITE, 

(Signed)     C.  E.  BRETHERTON, 

Trustees. 
Signed,  sealed  and  delivered  in  presence  of 

(Signed)     Geo.  A.  Saxer, 

(Signed)     C.  A.  SpoflPord, 

20  Nassau  St.,  New  York. 


Exhibit  J 

Schedule  of  all  sales  of  said  granted  lands,  including 
conveyances  and  pending  contracts,  separately  stated 
as  to  each  of  said  land  grants. 

The  general  source  from  which  the  information  con- 
tained in  the  following  schedule  has  been  obtained  is 
as  follows:  As  to  conveyances  executed  prior  to  June 
11,  A.  D.  1879,  the  records  in  the  office  of  the  Recorder 
or  Clerk  (as  the  case  may  be)  of  each  of  the  counties 
in  which  any  of  said  granted  lands  were  or  are  situated ; 
as  to  conveyances  executed  on  and  after  said  Jime  11, 
A.  D.,  1879,  the  records  of  the  minutes  of  the  proceed- 
ings of  the  Board  of  Directors  of  the  Oregon  and  Cali- 
fornia Railroad  Company,  which  purport  to  contain 
descriptive  lists  of  all  conveyances  executed  on  and  after 
said  date ;  as  to  pending  contracts,  the  annual  returns  of 
the  Oregon  and  California  Railroad  Company  to  the 
Assessors  of  the  several  counties  in  which  any  of  said 
granted  lands  were  or  are  situated,  which  returns  pur- 
port to  contain  all  of  said  pending  contracts. 

In  the  following  schedule  sales  (whether  convey- 
ances or  pending  contracts)  are  classified  according  to 
the  quantity  of  land  sold,  and  the  purchase  price  per 
acre.  For  the  purpose  of  compactness,  each  class  is 
designated  by  a  capital  letter,  to-wit: 

"A."     Designating  sales  each  in  a  quantity  not  ex- 
ceeding one  quarter  section  and  for  a  price  not  exceed- 
ing $2.50  per  acre; 
1260] 
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"B."  Designating  sales  each  in  a  quantity  not  ex- 
ceeding one  quarter  section,  but  for  a  price  exceeding 
$2.50  per  acre; 

"C."  Designating  sales  each  in  a  quantity  exceed- 
ing one  quarter  section  but  not  exceeding  640  acres; 

"D."  Designating  sales  each  in  a  quantity  exceed- 
ing 640  acres  but  not  exceeding  2,000  acres; 

"E."  Designating  sales  each  in  a  quantity  exceed- 
ing 2,000  acres. 

East  Side  Grant,  Act  approved  July  25,  A.  D,  1866,  as 

amended. 

CONVEYANCES. 

Character  of         Total     '    Total         Total 
Year.  Conveyances.  Conveyances.  Acres.  Purchase  Price 
1872 


1874 

1875 

1876 
1878 


"A" 

12 

783.06 

$1,674.28 

"B" 

21 

635.38 

2,364.45 

"A" 

21 

798.81 

1,874.11 

"B" 

11 

250.30 

1,057.81 

"D" 

4 

3,689.21 

15,430.53 

"A" 

8 

494.72 

682.25 

"B" 

6 

240.57 

1,037.75 

"C" 

3 

602.31 

878.00 

"A" 

22 

1,438.87 

2,789.61 

"B" 

16 

746.47 

2,753.07 

"A" 

33 

2,153.44 

4,174.83 

"B" 

83 

1,953.00 

6,855.92 

"C" 

4 

973.44 

1,851.12 
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CONVEYANCES— Continued. 

Character  of         Total         Total         Total 
Year.  Conveyances.  Conveyances.  Acres.  Purchase  Price 
1879 


1880 


1881 


188.5 


1886 

1887 

1889 
1891 

1892 


"A" 

50 

3,263.45 

6,437.99 

"B" 

21 

811.88 

3,458.61 

"C" 

2 

820.37 

1,109.36 

"A" 

34 

2,037.85 

4,028.72 

"B" 

15 

467.50 

1,744.62 

"C" 

5 

2,150.09 

3,425.04 

"D" 

1 

720.91 

1,360.46 

"A" 

25 

1,455.52 

3,001.10 

"B" 

11 

626.85 

2,011.69 

"C" 

1 

188.54 

212.12 

"A" 

310 

20,736.21 

42,009.78 

"B" 

110 

6,160.80 

21,618.77 

"C" 

28 

7,281.19 

14,008.66 

"D" 

2 

2,502.80 

6,456.89 

"A" 

83 

6,173.15 

12,703.73 

"B" 

33 

1,765.09 

6,231.54 

"C" 

9 

2,404.31 

5,678.87 

"A" 

98 

6,890.28 

15,025.62 

"B" 

37 

2,296.88 

7,486.11 

"C" 

G 

1,400.71 

3,252.60 

"A" 

3 

56.93 

135.30 

"B" 

31 

1,607.26 

5,973.83 

"A" 

371 

25,539.97 

55,529.59 

"B" 

171 

10,099.84 

35,124.58 

"C" 

It) 

5,681.27 

10,626.40 

"A" 

8-i 

5,556.SG 

12,004.23 
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COXVEYANCES— Continued. 

Character  of         Total         Total         Total 
Year.  Conveyances.  Conveyances.  Acres.  Purchase  Price 

"B"  159  8,722.32  35,841.55 

"C"  5  976.68  3,480.07 

1893  "A"  73  5,088.27  11,704.45 
"B"  61  3,598.28  12,799.76 
"C"  10  3,265.94  6,935.63 
"D"  3  3,003.99  7,437.33 
"E"  1  2,234.70  4,579.40 

1894  "A"  49  3,490.09  8,122.56 
"B"  51  3,149.16  10,690.87 
"C"  6  1,781.44  5,397.19 

1895  "A"  57  3,918.32  9,352.26 
"B"  40  2,470.74  8,693.07 
"C"  1  ^40.00  1,020.00 

1896  "A"  22  1,202.81  2,871.28 
"B"  84  1,740.22  7,467.16 
"C"  2  411.63  1,024.70 

1897  "A"  40  2,031.31  5,041.44 
"B"  70  3,677.77  13,960.75 
"C"  6  1,857.84  8,125.68 
"D"  1  840.00  6,300.00 

1898  "A"  31  1,753.48  4,311.64 
"B"  74  4,259.60  17,060.99 
"C"  4  1,721.58  9,501.00 
"D"  2  1,840.00  10,440.00 

1899  "A"  73  3,537.24  8,698.19 
"B"  104  5,234.43  21,808.92 
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CONVEYANCES— Continued. 

Character  of         Total         Total         Total 
YesLT.  Conveyances.  Conveyances.  Acres.  Purchase  Price 


1900 


1901 


1902 


1903 


1904 


"C" 

10 

3,700.75 

14,384.17 

"D" 

3 

3,050.84 

15,974.26 

"E" 

9 

51,392.77 

218,939.27 

"A" 

76 

4,569.93 

11,258.93 

"B" 

156 

9,161.68 

40,647.80 

"C" 

17 

5,832.12 

24,234.17 

"D" 

3 

3,603.31 

14,594.58 

"E" 

2 

18,429.46 

103,904.43 

"A" 

69 

3,748.17 

9,263.91 

"B" 

134 

7,511.64 

32,724.59 

"C" 

12 

5,061.09 

20,752.48 

"D" 

4 

3,197.45 

16,577.89 

"E" 

2 

17,059.75 

122,930.27 

"A" 

39 

2,282.92 

5,679.58 

"B" 

153 

8,284.21 

37,291.58 

*'C" 

14 

5,231.20 

23,176.11 

"D" 

2 

1,852.96 

13,057.07 

"E" 

2 

7,495.97 

85,580.00 

"A" 

58 

3,888.94 

9,260.00 

"B" 

134 

7,849.19 

35,188.65 

"C" 

14 

5,012.85 

19,435.92 

"D" 

3 

2,664.65 

13,078.77 

"E" 

2 

5,382.41 

32,197.05 

"A" 

25 

1,682.05 

4,005.81 

"B" 

120 

6,917.98 

32,684.09 

"C" 

11 

3,525.46 

12,373.05 
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CONVEYANCES— Continued. 

Character  of       Total        Total  Total 

Year.    Conveyances  Conveyances  Acres  Purchase  Price 


1905 


1906 


1907 


1908 


"D" 

3 

4,338.99 

13,806.96 

"E" 

2 

13,896.81 

106,847.00 

"A" 

29 

2,181.84 

5,454.61 

"B" 

81 

4,781.32 

18,948.60 

"C" 

12 

4,694.89 

22,217.38 

"D" 

5 

6,380.90 

23,677.64 

"E" 

2 

43,718.69 

288,964.95 

"A" 

7 

444.23 

1,110.57 

"B" 

29 

1,454.93 

5,490.10 

"C" 

1 

200.00 

500.00 

"D" 

4 

5,306.11 

81,184.43 

"E" 

3 

22,707.20 

138,952.67 

"A" 

37 

2,711.61 

6,778.62 

"B" 

109 

6,573.04 

28,450.70 

"C" 

14 

4,194.28 

18,858.52 

"D" 

5 

7,168.27 

91,047.10 

"E", 

5 

51,717.04 

504,426.48 

"A" 

13 

819.81 

2,049.52 

"B" 

43 

2,367.91 

9,407.25 

"C" 

7 

2,191.78 

7,916.07 

"D" 

6 

4,945.54 

27,731.61 

"E" 

3 

26,552.58 

201,671.45 
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RECAPITULATION— COXVEYAXCES— 
EAST  SIDE  GRANT. 

Character  of         Total         Total         Total 
Conveyances.  Conveyances.  Acres.  Purchase  Price 


"A" 

1852 

120,730.14 

$267,034.51 

"B" 

2068 

115,416.24 

466,875.18 

"C" 

223 

71,401.76 

240,374.31 

"D" 

51 

55,105.93 

358,155.52 

"E" 

33 

260,587.38 

1,808,992.97 

Total,       4227      623,241.45     $3,141,432.49 

East  Side  Grant — Act  approved  Jidy  25,  A.  D.  1866, 

as  amended. 

PENDING  CONTRACTS. 

So  far  as  your  Orator  is  advised,  all  pending  con- 
tracts are  for  prices  exceeding  $2.50  per  acre;  there- 
fore contracts  for  not  exceeding  one  quarter  section  of 
land  are  classified  as  "B."  The  exact  purchase  ])rice  as 
to  i^ending  contracts  is  unknown  but  is  computed  at 
$10.00  per  acre. 

Character  of         Total         Total         Total 
Contracts.       Contracts.    Acres.  Purchase  Price 
"B"  738         42,294.41         $422,944.10 

"C"  40         14,412.01  144,120.10 

"D"  5  5,260.36  52,603.60 

"E"  5         63,408.10  634,081.00 


Total,       788      125,374.88       1,253,748.80 

TOTAL  SALES  EAST  SIDE  GRANT. 

Including  both  Conveyances  and   Pending  Contracts. 

5015      748,616.33     $4,395,181.29 
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West  Side  Grant — Aet  approved  May  4,  A.  D.  1870. 

CONVEYANCES. 

Character  of         Total         Total         Total 
Year.  Conveyances.  Conveyances.  Acres.  Purchase  Price 


1885 

"A" 

"B" 

"C" 

1886 

"A" 

"B" 

"C" 

1887 

"A" 

"B" 

1891 

"A" 

"B" 

"C" 

1892 

"A" 

"B" 

"C" 

1893 

"A" 

"B" 

"C" 

189-t 

"A" 

"B" 

189.5 

"A" 

"B" 

1896 

"A" 

"B" 

1897 

"B" 

1898 

"B" 

26 

1,653.50 

$3,834.64 

9 

222.86 

839.30 

2 

680.00 

1,260.00 

8 

502.74 

1,115.28 

1 

26.80 

80.40 

1 

360.00 

900.00 

11 

924.60 

1,971.50 

3 

160.00 

600.00 

49 

3,498.40 

7,914.49 

21 

1,285.74 

4,625.08 

4 

1,374.67 

4,106.91 

6 

368.11 

920.28 

5 

324.68 

1,813.94 

1 

320.00 

960.00 

1 

80.00 

200.00 

3 

280.00 

1,000.00 

2 

760.00 

3,040.00 

1 

40.00 

100.00 

9 

640.00 

2,860.00 

2 

238.83 

555.00 

9 

600.00 

2,560.00 

1 

42.06 

105.15 

3 

280.00 

1,760.00 

7 

320.00 

1,760.00 

16 

977.93 

5,860.36 
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CONVEYANCES— Continued. 

Character  of         Total         Total         Total 
Year.  Conveyances.  Conveyances.  Acres.  Purchase  Price 


1899 

"B" 

"C" 

1900 

"A" 

"B" 

"C" 

1901 

"A" 

"B" 

"C" 

"E" 

1902 

"B" 

1903 

"B" 

1904 

"B" 

"C" 

1905 

"B" 

1906 

"B" 

1907 

"B" 

"C" 

1908 

"A" 

"B" 

"C" 

9 

537.85 

2,896.00 

1 

320.00 

1,280.00 

2 

80.00 

200.00 

3 

120.00 

780.00 

1 

320.00 

960.00 

1 

80.00 

190.00 

2 

160.00 

760.00 

1 

423.61 

1,059.00 

1 

2,431.55 

19,452.40 

6 

400.86 

2,333.10 

2 

80.00 

360.00 

2 

50.00 

280.00 

1 

321.99 

804.97 

6 

230.00 

1,452.50 

1 

40.00 

220.00 

5 

340.00 

1,720.00 

1 

240.00 

960.00 

1 

160.00 

400.00 

1 

20.00 

400.00 

1 

260.63 

500.00 
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RECAPITULATION— CONVEYANCES- 
WEST  SIDE  GRANT. 

Character  of         Total         Total         Total 
Conveyances.  Conveyances.  Acres.  Purchase  Price 
"A"  109  7,668.24  $17,506.34 

"B"  123  7,096.72  34,960.68 

"C"  16  5,380.90  15,830.88 

"E"  1  2,431.55  19,452.40 


Total      249        22,577.41  $87,750.30 

West  Side  Grant,  Act  Approved  May  4,  1870. 

PENDING  CONTRACTS. 

So  far  as  your  Orator  is  advised,  all  pending  con- 
tracts are  for  prices  exceeding  $2.50  per  acre;  therefore 
contracts  for  not  exceeding  one-qujirter  section  of  land 
are  classified  as  "B."  The  exact  purchase  price  as  to 
pending  contracts  is  unknown  but  is  computed  at  $10.00 
per  acre. 

Character  of         Total         Total         Total 

Contracts.       Contracts.    Acres.  Purchase  Price 

"B"  40  2,521.77  $25,217.70 

"C"  1  240.00  2,400.00 

"E"  1         45,972.43  459,724.30 


Total       42        48,734.20        $487,342.00 

TOTAL  SALES  WEST  SIDE  GRANT. 

Including  both  Conveyances  and   Pending  Contracts. 

291         71,311.61        $575,092.30 
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RECAPITULATIOX— TOTAL  SALES— BOTH 

GRANTS. 

The  following  statement  covers  both  grants,  and  in- 
cludes all  sales,^both  conveyances  and  pending  con- 
tracts. The  entire  time  during  which  sales  have  been 
made  is  divided  into  two  periods,  viz:  1872  to  1897  in- 
clusive, and  1898  to  1908  inclusive.  Pending  contracts 
are  included  in  the  latter  period.  The  exact  purchase 
price  as  to  pending  contracts  is  unknown,  but  is  com- 
puted at  $10.00  per  acre. 
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RECAPITULATION. 

Total  Total  Total 

Years.  Sales  Acres         Purchase  Price 

Sales  in  Quantities  not  E.veeeding  160  Acres. 
1872-1897  2501  155,618.55       $  420,950.10 

1898-1908  2429  140,108.97  813,588.41 


4930         295,727.52       $1,234,538.51 

Sales  in  Quantities  Exceeding  160  Acres,  But  not  Ex- 
ceeding 640  Acres. 
1872-1897  117  33,530.43       $      77,292.35 

1898-1908  163  57,904.24  325,432.94 


280  91,434.67  $402,725.29 

Sales  in  Quantities  Exceeding  640  Acres  But  Not  Ex- 
ceeding 2,000  Adres. 
1872-1897  11  10,756.91  36,985.21 

1898-1908  45  45,609.38  373,773.91 


56  60,366.29  410,759.12 

Sales  in  Quantities  Exceeding  2,000  Acres. 
1872-1897  1  2,234.70  4,579.40 

1898-1908  89         370,164.76         2,917,671.27 


40         372,399.46         2,922,250.67 

Total  Sales  in  Quantities  Exceeding  160  Acres. 
1872-1897  129  46,522.04  118,856.96 

1898-1908  247         477,678.38         3,616,878.12 


376         524,200.42         3,735,735.08 
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RECAPITULATION— Continued. 

Total  Total  Total 

Sales  Acres       Purchase  Price 

Total  Sales. 
In  quantities  not 

exceeding  160 

acres 4930         295,727.52         1,234,538.51 

In  quantities  ex- 
ceeding 160 
acres 376         524,200.42         3,735,735.08 


Total,  5306         819,927.94         4,970,273.59 


Exhibit  K 

Schedule  of  patented  lands  now  remaining  unsold, 
described  by  governmental  subdivisions,  tabulated  by 
Counties,  and  separately  stated  as  to  each  of  said  land 
grants. 

Governmental  subdivisions  of  sections  are  designated 
by  the  abbreviations  "N,"  "S,"  "E,"  "W,"  "NE," 
"NW,"  "SE"  and  "SW,"  meaning,  respectively,  north, 
south,  east,  west,  northeast,  northwest,  southeast  and 
southwest. 

EAST  SIDE  GRANT. 

Act  of  July  25,  A.  D.  1866,  as  amended. 

All  of  the  lands  of  said  East  Side  Grant  are  situated 
in  the  State  of  Oregon ;  the  respective  counties  are  indi- 
cated in  the  schedule. 

The  Counties  are  arranged  in  the  order  in  which  they 
occur  in  the  grant  from  West  to  East,  commencing  at 
the  North.  Thus  arranged,  they  appear  in  the  follow- 
ing order.  For  convenience,  the  total  number  of  acres  in 
each  County  is  here  stated : 

COUNTY.  ACRES. 

Washington    2,452.18 

Multnomah    8,120.00 

Yamhill 27,120.20 

Clackamas   89,162.07 

Polk    37,017.79 

Marion   .30,256.00 

Lincoln    15,906.00 

(2731 
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EAST  SIDE  GRANT — Continued. 

COUNTY  ACRES 

Benton   53,626.99 

Linn 61,966.23 

Lane 299,606.00 

Douglas   616,843.14 

Coos    106,563.36 

Curry   7,844.64 

Josephine 167,480.98 

Jackson 441,791.15 

Klamath 43,015.00 

Total  East  Side  Grant 2,008,771.73 
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WASHINGTON  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 
Township  1,  Range  1. 

Section  Acres 

\y  V2  of  SE  14  of  SW  %,                                19  20.00 

Township  3,  Range  1. 

NE  1/4  of  NW  1/4,                                              3  41.00 

Township  1,  Range  2. 

Lot  1,  31       20.00 

Township  2,  Range  2. 

SW  14  of  SW  14,  17       40.00 

Township  1,  Range  3. 
Lot  1,  7  .18 

SW  14  of  SW  14,  21       40.00 

Lot  1,  25       11.00 

Township  2,  Range  3. 

S  1/.  of  NE  1/4;  SE  1/4  of  NW  14;  NE 
14  of  SW  1/4;  N  Vii  of  SE  1/4;  SE  14  of 
SE  14,  11     280.00 

NW  14  of  SW  1/4;  E  1/2  of  SW  14;  SW  % 

of  SE  %,  13     160.00 

Township  1,  Range  4. 

NW  1/4  of  NE  1/4;  NW  1/4;  SE  14,  15  360.00 

Township  1,  Range  5. 

NEi/4of  NEl/4;El/2of  SEI4,  1  120.00 

NE  14 ;  N  1/2  of  SE  14 ;  S W  1/4  of  SE  14,      3  280.00 

SW  1/4  of  SW  1/4 ;  SE  14  of  NW  1/4,  11  80.00 

E  i/2of  NE  i4;SEl/4,  15  240.00 

All,"  33  640.00 

N  W  14  of  SE  1/4 ;  S  1/2  of  SE  14,  35  120.00 

Total  Washington  County,  2,452.18 
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MULTNOMAH  COUNTY. 

South  of  Base  Line  and  East  of  Willamette  Meridian. 
Township  1,  Range  4. 

Section  Acres 

SE  14  of  SW  1/4 ;  N  1/2  of  SW  14,                  11  120.00 

SW  1/4  of  NE  14,  13  40.00 
W 1/2  of  NE  14;  SE  1/4  of  NE  14;  NE  1/4  of 

NW%,  15  160.00 
S  1/0  of  NE  1/4;  N  1/2  of  NW  14;  SE  1/4  of 

NW  1/4;  N  1/2  of  SE  1/4;  SE  14  of  SE  14,  23  320.00 

Tozvnskin  1,  Range  5. 

All,                                                                             1  646.00 

All,  3  623.00 
SE  1/4  of  N W  14 ;  N W  1/4  of  S W 14 ;  SE  1/4 

of  SE  14,  5  120.00 
S  1/2  of  NW  14;  NW  14  of  SW  14;  S  1/2  of 

SW^i^;  NE  1/4  of  SE  %;  S  1/2  of  SE  %,  7  317.00 
NE  1/4  of  NE  14;  S  1/2  of  N  1/2;  NW  %  of 

NW  1/4;  S  1/2,                                                 9  560.00 

All,                                                                        11  640.00 

All,                                                                           13  640.00 

N  1/2;  N  1/2  of  SE  14,                                       15  400.00 

Nl/2of  NEl4;SWl/4of  NE14,                 17  120.00 

S  1/2,  21  320.00 
NE  14  of  NE  14;  S  1/2  of  NE  14;  NW  1/4; 

Nl/2ofSWl/4;NWl4ofSEy4,              23  400.00 
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MULTNOMAH  COUNTY— Continued. 

Township  1,  Range  6. 


NWI4, 
All, 


All, 
All, 
All, 


Section 

Acres 

3 

118.00 

5 

664.00 

7 

632.00 

9 

640.00 

17 

640.00 

Total,  Multnomah  County,  8,120.00 
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YAMHILL  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  3,  Range  2. 

Section  Acres 

Lot  1,  19  .50 

Township  2,  Range  3. 

NE  14  of  N W  14 ;  SE  14  of  NE  l^,  23  80.00 

Township  5,  Range  S. 

Lots  10,  11,  12,  3  74.64 

Lot  1,  9  3.90 

Lot  1,                          •  11  15.06 

Lot  4,  13  15.82 

Lot  6,  21  .97 

NE  l/i  of  SE  14,  23  40.00 

Lots  7,  8,  25  72.70 

Township  2,  Range  ^. 

Lot  1,  31  1.30 

Township  3,  Range  4. 

Lot  1,  9  1.48 

Lot  4,  33  .11 

Totvnship  4,  Range  4. 

Lot  1,  13  2.94 

Township  5,  Range  4>. 

Lot  2,  9  .31 

Lot  1,  27  13.00 

Lot  1,  35  25.44 
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Township  2,  Range  5. 

Section     Acres 
SW  14  of  NE  1^;  SE  14  of  NW  14;  NE  1/4 

of  S W  1/4 ;  N  W  1/4  of  SE  1/4,  1     160.00 

N  1/2  of  NE  1/4;  NE  14  of  NW  14;  SW  % 

of  NWI4;  SWi/4;  S  i/2  0f  SEI4,  3     400.70 

SEl4of  NEl/4;Sl/2,  5     360.00 

All,  7     645.60 

NE  14  of  NE  1/4;  W  1/2  of  EI/2;  W  1/2;  SE 

1/4  of  SE  1/4,  9     560.00 

All,  17     640.00 

W  1/2  of  NE  1/4;  NE  14  of  NW  1/4;  SW  % 

of  NW  14;  W  1/2  of  SW  1/4;  NE  %  of 

SE  14,  19     283.60 

NW  14  of  NE  1/4;  N  1/2  of  NW  14.;  NW  14 

of  SW  1/4;  NW  3/4  of  SE  l^,  21     200.00 

Lot  2 ;  N  1/2  of  N  1/2  of  S W  %,  27       57.05 

NE  14  of  NE  14,  29       40.00 

SE  14  of  NW  1/4;  S  1/2,  31     363.97 

Township  3,  Range  5. 
S  1/2  of  SW  14,  5       80.00 

NE  14  of  NE  1/4;  N  1/2  of  NW  1/4;  SW  14 

of  NW  1/4;  NW  1/4  of  SW  %;  W  1/2  of 

SE  1/4,  7     284.20 

S  1/2  of  N  1/2;  S  1/2,  19     488.10 

Lots  1,  2,  23       41.20 

N  1/2  of  NE  14;  SW  1/4  of  NE  1/4;  NW  %; 

E  1/2  of  SW  14;  SW  14  of  SW  1/4;  SE 

14,  29     560.00 
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Township  3,  Range  5. 

Section  Acres 

SWl/4;  Wl/oof  SEl^,                                 31  248.21 
W  1/2  of  NE  1/4;  E  1/2  of  NW  1/4;  NW  14 

of  SE  14;  S  1/0  of  SE  %,                            33  280.00 

E  1/2  of  NE  1/4,                                                  35  80.00 

Township  4,  Range  5. 

N  1/2,                                                                        7  324.51 

NW  1/4;  N  1/2  of  SW 1/4;  NW  14  of  SE  1/4,  19  285.70 

Lot4;  SWl/4of  NWI4,                                21  79.06 

S  1/2  of  S  1/2  of  SE  14  of  SE  1^,                    31  10.40 

TownshijJ  5,  Range  5. 

Lot  7  (or  NW  14  of  NW  14),                        5  30.05 

Lot  8,                                                                     15  12.00 

Lot  8,                                                                 .    25  .10 

Lots  1,  5,  6,                                                          31  15.91 

Lot  1,                                                                     35  8.00 

Township  2,  Range  6. 

N  1/2;  N  1/2  of  S  1/2,                                          13  480.00 

W  1/2  of  NW  14,                                                25  80.00 

SW14;S  l/20f  SEI4,                                    27  240.00 

Sl/>;El/2  0f  NEI4,                                        33  421.36 

All,                                                                         35  640.00 

Township  3,  Range  6. 

All,                                                                           1  641.84 

N  1/2  of  NW  14;  SW  1/4  of  NW  1/4;  SW  i/4 

of  SWVi;SEl4of  SE14,                           3  202.11 

S  1/^,                                                                           5  320.00 

W  1/2  of  NW  1/4;  N  1/2  of  SW  1/4;  S  1/2  of 

SE  1/4,                                                                 9  240.00 
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Township  3,  Range  6 — Continued. 

Section  Acres 

N  i/>  of  NE  14;  SW  14  of  NE  14;  NE  % 

of  NW  3/i;  W  i/>  of  NW  %;  SE  %  of 

SW14;SE14,                                                11  440.00 

All,                                                                            13  640.00 

NW  1/4  of  NE  1/4;  NW  14  of  NW  14;  NW 

1/4  of  S W  1/4 ;  S  1/2  of  S W  14 ;  SE  14,       1,5  360.00 

All,                                                                         17  640.00 

W  1/0  of  E  1/2;  W  1/2,                                       21  480.00 

E  1/2 ;  E  1/2  of  N W  1/4 ;  SE  %  of  S W  %,      23  440.00 

All,                                                                            25  640.00 

All,                                                                         27  640.00 

All,                                                                         33  640.00 

All,                                                                            35  640.00 
Township  4,  Range  6. 

NE14;Nl/2  0f  SEI4,                                         1  239.85 

Nl/2;Nl/2of  SW1/4;SE%,                           3  560.62 

N  1/2  of  NE  1/4;  SW  %  of  NE  14;  NW  14; 

S  1/2,                                                                    5  605.47 

All,                                                                             9  640.00 

N  1/2  of  NE  14,                                                   11  80.00 

E  1/2  of  NE  14,                                                    13  80.00 

All,                                                                           17  640.00 

All,                                                                             19  662.96 

All,  21  640.00 
NE  14  of  NE  14;  S  1/2  of  NE  14;  SE  14  of 

SW  1/4,                                                                23  160.00 

Ni/2;Wi/2  0fSWl/4;Nl/2  0fSEl4,  29  480.00 
E  1/2  of  NE  1/4;  S  W  i/4of  NE  1/4;  W  1/2  of 
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'Township  4,  Range  0 — Continued. 

Section  Acres 

NW  %;  SE  14  of  NW  l^;  N  1/2  of  S  1/2,  31  415.78 

NW 1/4  of  NE  14;  NW  %;  N  1/2  of  SW 14,  33  280.00 

Lots  1,  2,                                                                 35  4.00 
Township  5,  Range  6. 

E  3/2  of  NW  14,                                                  3  78.23 
Township  4,  Range  7. 

SE  14  of  NE  14 ;  W  1/2  of  NW  14 ;  S  1/2,      21  440.00 

All,                                                                            23  640.00 

NE  14 ;  E  1/2  of  N W  % ;  S  1/2,          25  560.00 

All,                             27  640.00 

E  1/2;  N  1/2  of  NW  14;  S  1/2  of  SW  14,        29  480.00 

E  1/2,                                                                        31  320.00 

S  1/2  of  NE  14;  N  1/2  of  NW  14;  S  1/2  of 

SW  14;  SE  %,                                               33  400.00 

W  1/2  of  E  1/2 ;  NW  % ;  N  1/2  of  S W  i^,      35  400.00 

Township  5,  Range  7. 
E  1/2  of  NE  1/4;  N  1/2  of  NW  1/4;  SE  1/4  of 

N W  14 ;  NE  1/4  of  SE  14,                              3  243.40 

N  1/2  of  NW  1/4;  SE  1/4,                                     9  240.00 

SWV4;  SW  1/4  of  SE  1/4,                                 11  200.00 
N  1/2;  N  1/2  of  SE  1/4;  SW  1/4;  SW  1/4  of 

SE  14,                                                               15  600.00 

SW  1/4;  N  1/2  of  SE  14,                                   21  240.00 

NE  14  of  NE  1/4;  S  1/2  of  NW  14;  Lot  1,      27  121.20 

SWI4,                                                                    33  160.00 

Township  6,  Range  7. 

NW  1/4,                                                                   3  156.85 

Total,  Yamhill  County,  27,120.20 
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South  of  Base  Line  and  East  of  Willamette  Meridian. 
Township  3,  Range  1. 

Section     Acres 

Lot  1,  19         2.23 

Township  4,  Range  1. 

Lot  1,  21  .49 

Township  6,  Range  1. 

NE  1/4  of  NW  1/4;  S  i/o  of  NW  1/4;  N  1/2  of 

SW  1/4;  SE  14  of  SW  14,  13     240.00 

Township  1,  Range  2. 
Lot  4,  35         2.80 

Township  3,  Range  2. 
Lots  1,  2, 
Lot  1, 
SE  1/4  of  SE  1/4,  • 

Township  4,  Range  2. 
SE  1/4  of  NW  1/4;  E  1/2  of  SW  1/4, 
NW  14  of  SW  14, 
SE  14  of  NE  1/4;  E  1/2  of  SW  14;  NE  1/4  of 

SE  14,  11     160.00 

NW  1/4  of  SE  %,  13       40.00 

SW  14  of  NE  1/4;  N  1/2  of  SE  14;  SE  14  of 

SE  1/4,  15     160.00 

NE  14  of  NW  14,  21  40.00 

SW  14  of  NW  14,  23  40.00 

Lots  1,  2,  33  1.80 

Township  5,  Range  2. 

Lots  1,  2,  3  42.66 

Lot  2,  5  4.47 


3 

14.55 

7 

.87 

11 

40.00 

3 

120.00 

5 

40.00 
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Township  5,  Range  2— Continued. 

Section     Acres 

S  1/9  of  NE  1/4;  Lot  2,  13     125.55 

El/2ofNEi/4;NEy4ofSEi4;Lot2,     25     147.50 

Sl/2ofNEy4;El/2ofWy2;SEi/4,  35     400.00 

Township  6,  Range  2. 
NE  y4;  N  y.  of  NW  y4;  SE  y4  of  NW  %; 

SE  y4  of  sw  y4;  NE  y4  of  se  y4;  s  y2 
ofSEy4,  1  ^^^-^^ 

NW  y4  of  NE  y4;  S  y2  of  NE  y4;  NW  y^; 

Ey2ofswy4;SEy4,  5  552.55 

N  y.;  sw  y4  of  sw  y4;  w  y2  of  se  y4; 
sEy4ofSEy4,  7  475.99 

sw  y4  of  NE  y4;  NW  y4;  NW  yt  of 

sEy4,  ^  -^^^-^^ 

sw  y4  of  NE  y4,  11    ^^'^^ 

E  y.  of  NE  y4;  sw  y4  of  nw  y4;  sw  y4; 

Wy.ofSEy4,  13     360.00 

N  y2  of  NE  y4;  sw  y4  of  NE  y4;  NW  y4,  15     280.00 
NWy4  0fNEy4;Ny2  0fNWy4,  17     120.00 

NW  y4  of  NE  y4;  E  y2  of  NW  y4;  N  y2  of 
sw  y4;  sw  y4  of  sw  y4;  nw  y^  of  se 
y4;SEy4of  sEy4,  i^  315.30 

w  y2  of  NW  y4,  21    80.00 

s  y,  of  NW  y4,  -^3    «^^-^^ 

wy.;Nwy4ofSEy4;sy2of  sEy4,    25  440.00 

S  W  1/4  of  NE  y4 ;  NE  y4  of  N W  y4 ;  S  y2  of 

NWy4,  27     160.00 
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Township  6,  Range  2 — Continued. 

Section  Acres 

NE  1/4;  N  1/2  of  NW  1/4;  SE  1/4  of  N  W14; 

NVsof  SEl4;SEl/4ofSEl/4,                 29  400.00 

Ny2;SEl/4,  33  480.00 
N  %;  SW  1/4;  NW  14  of  SE  1/4;  S  y.  of 

SE  1/4,                                                               35  600.00 

Township  7,  Range  2. 

All,                                                                           1  640.00 

E  Vs ;  E  y2  of  W  y2 ;  NW  14  of  NW  14,         3  516.38 

NEyt;NE%of  SEl^,                                   5  198.65 

SEl4of  NE  14;E  yoof  SEI4,                    9  120.00 

N  yo ;  S W  1/4 ;  E  1/2  of  SE  14,                         1 1  560.00 

All,                                                                            13  640.00 

E  1/2 ;  E  1/2  of  W  1/2 ;  NW  1^  of  N W  14,      15  520.00 

All,                                                                         23  640.00 

N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  %; 

SE  14,                                                               25  600.00 

Township  1,  Range  3. 

NE  14  of  NE  14,                                             29  40.00 

Township  2,  Range  3. 

Lot  5,                                                                     21  .55 

Lots  5,  6,  8,                                                          23  11.25 

Township  3,  Range  3. 

Lots  3,  11,                                                              1  45.19 

SW  14  of  NE  y4 ;  N W  1/4  of  S W  1/4 ;  Lot  2,    7  99.51 

Lot  5,                                                                       13  36.34 

Lots  1,  2,  3,  6,  7,  8,                                             15  75.27 
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Totonshij]  3,  Range  3 — Continued. 

Section  Acres 

N W  14  of  NE  1^ ;  NE  14  of  X  W  14,           19  80.00 

Lots  3,  4,  5,  6,  7,  8,                                             25  7L26 

SE  14  of  NE  1/4;  SW  14  of  SE  %;  Lots 

1,  2,  3,                                                                27  101.95 

Lot  4;  SE  14  of  SW  14;  W  1/2  of  SE  14,      29  146.65 

NW  14,                                                                 33  160.00 

N  1/2,                                                                      35  320.00 
Township  4,  Range  3. 

S  1/2  of  NE  14;  NW  14;  N  1/2  of  SW  14; 

Lots  1,2;  SE  14,                                               1  525.45 

SW  14  of  SE  14,  3  40.00 
E  1/2  of  NW  14;  NW  14  of  SW  %;  S  1/2  of 

SW  %,                                                                  5  200.16 

SW  14  of  NE  1/4,                                                 9  40.00 

NE  1/4  of  N W  1/4 ;  S  1/2  of  N  W  i/4 ;  S  W  14,  13  280.00 

SW  14  of  SW  14,  19  47.31 
E  1/2  of  NE  14;  SW  1/4  of  NW  14;  N  1/2  of 

SW  1/4,                                                                21  200.00 

N  W  14  of  N W  14 ;  S  1/2  of  N  W  14 ;  S  W  1/4,  23  280.00 
NW  14  of  NE  14;  S  1/2  of  NE  1/4;  S  1/2  of 

NW  14,  25  200.00 
N  1/2  of  NE  1/4;  SW  14  of  NE  14;  SE  14  of 

NW  1/4;  NE  1/4  of  SW  1/4;  S  !/>  of  SW 

l/4;NWi4of  SE  14,                                   27  320.00 

NE  14  of  NE  14;  S  1/2  of  NE  14,                20  120.00 

Sl/2  0f  NE14;  SE  14,                                     31  240.00 

N  1/2  of  NE  1/4;  NW  1/4  of  SW  i/4,             33  120.00 
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Township  5,  Ran^e  3. 

Section  Acres 

S  l/o  of  NE  1/4 ;  E  1/2  of  SE  l^                         1  160.00 
S W  14  of  N W  14 ;  NW  14  of  S  W  1/4 ;  S  i/o 

of  SW  14,                                                          5  160.00 
NE  1/4  of  NE  1/4;  SE  14  of  NW  14;  NE  14 

of  SW  1/4;  Lot  3;  N  1/2  of  SE  14;  SE  14 

of  SE  14,                                                            7  290.02 

E  1/0 ;  SE  1/4  of  N W  % ;  E  1/,  of  S W  i/4,      1 1  440.00 
N  1/2;  N  W14  of  SW  1/4;  S  1/2  of  SW  14; 

SE  14,                                                               13  600.00 

Nl/2ofNWl/4,                                                   17  80.00 

NE  14 ;  E  1/2  of  N W  %,                                  21  240.00 

Nl/2;El/2  0f  SWl/4;SEl/4,                        23  560.00 

Township  6,  Range  3. 

Si/2of  NWi/4;Nl/2of  SW14,                    17  160.00 

Township  7,  Range  3. 

Ni/2;SWi4;Ni/2of  SEi^,                         1  559.12 

All,                                                                           3  637.28 

All,                                                                           5  638.00 
SW  14  of  NE  1/4;  W  1/2;  NW  14  of  SE  1/4; 

S  1/2  of  SE  1^,                                                 7  455.60 

All,                                                                              9  640.00 

Nl/2;SWl/4;NWi/4of  SEI4,                     11  520.00 

All,                                                                            13  640.00 

NE  14 ;  S  1/2  of  S  W  14 ;  S  Wi/4  of  SE  1/4,      15  280.00 
N  1/2  of  NE  1/4 ;  S  W  14  of  N  W  14 ;  S  W  1/4 ; 

S  1/^  of  SE  14,                                                17  360.00 
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Township  7,  Range  3 — Continued. 

Section  Acres 

All,                                                                          19  612.40 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

N  1/2,                                                                      27  320.00 
Township  1,  Range  4. 

NW  14  of  NE  3/4;  S  1/2  of  NE  i/;;  NE  3/4 

of  NW  14,                                                        25  160.00 
Township  2,  Range  4. 

W 1/2  of  NE  14;  NE  14  of  NW  14;  E  1/2  of 

SW  14,                                                            1  198.49 

Lot  4,                                                                     19  18.67 

S  1/2  of  NE  14;  S  1/2  of  S  3/2,                          25  240.00 

SW  14  of  NW  14,                                              29  40.00 
N  1/2  of  NE  1/4.;  W  1/2;  NW  14  of  SE  1/4; 

S  1/2  of  SE  14,                                                  35  520.00 

Township  3,  Range  4. 

S  1/2  of  S  1/2,                                                        1  160.00 

E  1/2;  E  1/2  of  W  1/2;  NW  14  of  NW  1/4; 

SWl4ofSW14,                                           11  560.00 

N  1/2  of  N  1/2;  SE  14  of  NE  14;  SE  14  of 

NW  1/4,                                                             13  240.00 

SE  14,                                                                   25  160.00 

SE  y,  of  SE  1/4,                                               29  40.00 

Lot  5 ;  N  W  1/4  of  N  W  1^,                                 31  57.66 

Lot  1,                                                                    33  16.00 
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Township  4,  Range  4. 

Section     Acres 
NWl4of  SWl4;Sl/2of  SWI4,  1     120.00 

Lot  1 ;  N W  14  of  NE  % ;  E  1/2  of  NW  %,      7     145.50 
Lots  7,  8,  10,  11,  9       60.11 

SW  1/4  of  NE  14,  11       40.00 

E  1/2,  13     320.00 

S  1/2  of  NE  14;  Lot  4;  SE  14  of  SW  14, 

except  two  acres  in  SW  corner,  15     153.42 

Lots  1,  4,  5,  7,  8;  SW  %  of  NW  %;  N  1/2 

of  SW  1/4;  SE  14  of  SW  14;  S  1/2  of 

SE  14, 
SW  1^;  SW  14  of  SE  14, 
NW  1/4  of  NE  1/4;  E  1/2  of  SW  1/4;  NE  1/4 

of  SE  1/4;  S  1/2  of  SE  14, 
All, 
All, 
NE  1/4  of  NW  14;  NE  14  of  SW  1/4;  NE 

l/4of  SEl4;SWl4of  SEI4,  29     160.00 

NE  1/4  of  NE  1/4;  NE  %  of  NW  14;  S  1/2 

of  SW  1/4;  E  1/2  of  SE14, 
All, 
WI/2, 

All, 
All, 
All, 
All, 


17 

364.16 

21 

200.00 

23 

240.00 

25 

640.00 

27 

640.00 

Township  5,  Range  4. 


31 

241.83 

33 

640.00 

35 

320.00 

1 

626.12 

3 

561.91 

5 

634.88 

7 

648.38 
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CLACKAMAS  COUNTY-Continued. 

Tonwship  5,  Range  4^~Continued. 

Section     Acres 


All, 

^1/2, 

All, 
All, 

AU, 
All, 
All, 
All, 

81/2, 


Township  6,  Range  4. 


9     640.00 
11     640.00 


All, 

All, 

All, 

AT  1  /     ^  13     640.00 

Ny2;SWl/4;Nl/oofSEl/4,  15 

All, 


520.35 

17  629.76 

19  577.90 

21  320.00 

23  640.00 

25  640.00 

1  750.36 

3  751.48 

9  640.00 

11  640.00 

33  320.00 


Township  7,  Range  4. 

N%;SWy,;NWy,ofSEi4, 

S^y2  0fNl/,;S%,  ,     ^3^^g 

ATI*/       XT-,/  ^        640.00 

N  1/) ;  N  1^  of  S  l^ 

^"         /2  0ia  /2,  15     ^g^^^ 

All, 

W2;Wi/2ofswi^, 

Ny2;SWi4, 

Township  8,  7?aw^^  4. 
E  1/^;  Lots  1,  2,  3,  4, 


17  640.00 

19  714.52 

21  400.00 

29  480.00 


7     462.84 


vs.  The  United  States  291 

CLACKAMAS  COUNTY— Continued. 

Section     Acres 

Township  1,  Range  5. 

N  1/2  of  NE  14 ;  N W  14,  25  240.00 
NW  i/i  of  NE  1/4;  NE  14  of  NW  1^4;  SW 

14  of  SW  14,  29  120.00 

S  1/2  of  SW  14,  33  80.00 

Sy2of  NEl/4;  Sy2,  3.5  400.00 

Township  2,  Range  5. 

NE  14 ;  SE  14  of  S W 1/4 ;  NE  %  of  S  E14 ; 

S  1/2  of  SE  14,  1     319.37 

Lot  5,  7       38.52 

NEi4;Ey2  0f  SE%,  13     240.00 

NE  14;  N  y2  of  NW  %;  SW  14  of  NW 

y^;  NW  14  of  SW  1/4;  NW  1/4  of  SE  14; 

S  1/2  of  SE  14,  15     440.00 

SW  1/4  of  NE  14 ;  E  1/2  of  NW  %,  19     120.00 

NW  1/4  of  NE  1/4;  N  1/2  of  NW  i/4;  SW 

14  of  NW  14,  23     160.00 

N  1/2  of  NE  1/4;  S  1/2  of  SW  %;  SE  %  of 

SE  14,  27     200.00 

NWi4of  NWi/i;  Sl/2of  NWI4,  31     113.11 

N  1/2  of  N W  14 ;  SE  %  of  N W  14 ;  SE  14,  33     280.00 

Township  3,  Range  5. 

All,  1  641.73 

All,  3  645.10 

SE  14  of  N W  1/4 ;  S  1/2,  7  357.00 

E  1/2 ;  S  1/2  of  N W  14 ;  N  1/2  of  S W  i^,  9  480.00 


292  O.  4  C.  R.  R.  Co.,  et  at. 

CLACKAMAS  COUNTY— Continued. 

Township  3,  Range  5 — Continued. 

Section     Acres 
AH,  11     640.00 

All,  13     640.00 

NE  y^  of  NE  1/4;  S  i/o  of  NE  V^;  N  i/o  of 

SW  %;  SE  14,  15     360.00 

N  1/2  of  NE  14 ;  SE  1/4  of  SE  1/4,  17     1 20.00 

NW  3/4  of  SW  1/4;  S  1/2  of  SW  %;  SW  14 

ofSEl4,  19     154.12 

N  1/2  of  NE  1/4;  SW  1/4  of  NE  i/4;  SE  % 

of  NW  1/4;  NE  14  of  SW  14;  SW  %  of 

SW  1/4;  NW  14  of  SE  1/4;  S  1/2  of  SE  14,  21  360.00 
E  1/2;  E  1/2  of  W  1/2;  NW  14  of  NW  1/4; 

SW  1/4  of  SW  14,  23     560.00 

All,  25     640.00 

All,  27     610.00 

S  1/2  of  N  1/2;  NW  14  of  NW  14;  N  1/2  of 

S W  1/4 ;  SE  1/4  of  S W  1/4 ;  S  1/2  of  SE  1/4,  29  400.00 
N  1/2  of  NW  1/4;  S  W14  of  N  WI/4;  SW  14 

of  SWl/4;Sl/2  0f  SEi^,  3J     236.-59 

Nl/2;Nl/2  0f  SWl/4;  SEI4,  33     560.00 

All,  35     640.00 

Township  4,  Range  5. 
All,  1     640.22 

NE  1/4 ;  N  1/2  of  S W  1/4 ;  S W  1/4  of  S W  1/4 ; 

NW  1/4  of  SE  14,  3     319.84 

E  1/2  of  NE  1/4;  E  1/2  of  NW  14;  S  1/2  of 

S  1/2,  5     321.69 

All,  7     639.26 


vs.  The  United  States  293 
CLACKAMAS  COUNTY— Continued. 

Townshiii  4,  Range  5 — Continued. 

Section  Acres 

All,                                                                           9  640.00 
W  1/2  of  NE  1/4;  W  1/2  of  NW  l/i;  SE  % 

of  NW  %;  S  1/2,                                            11  520.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

AU,                                                                       17  640.00 

All,                                                                       19  637.98 

All,                                                                           21  640.00 

All,                                                                           23  640.00 

NE  1/4,                                             •                     27  160.00 

S  1/2  of  N  1/2 ;  N W  14  of  NW  %,                  29  200.00 

All,                                                                           31  659.66 

E  1/2,                                              •                      35  322.98 

Township  1,  Range  6. 

All,                                                                       29  640.00 

All,                                                                         31  624.80 

SWI4,                                                                  33  160.00 

Township  2,  Range  6. 

All,                                                                         1  640.00 

All,                                                                           3  639.42 

AU,                                                                           5  638.22 
N  1/2;  N  1/2  of  SW  1/4;  SW  i/i  of  SW  1/4; 

SEI4,                                                                 7  597.22 

All,                                                                           9  640.00 

All,                                                                         11  640.00 

All,                                                                         13  640.00 


294  O.  4-  C.  B.  B.  Co.,  et  ah 

CLACKAMAS  COUNTY— Continued. 

Toxjcnship  2,  Bange  6 — Continued. 

Section     Acres 
All,  15     640.00 

Nl/2;El/l>ofSWl4;SEl4,  17     ,500.00 

S  1/2  of  N  1/2;  NW  i/i  of  SW  %;  N  1/2  of 

SE 1/4,  19     282.91) 

Sl/2  0f  NEl/4;Sl/2of  SW  V4;  SEy4,      21     320.00 
N  1/0 ;  N  1/2  of  S  l/> ;  S  W  14  of  S W  14,  23     520.00 

N  1/2  of  NE  14;  SW  14;  XE  14  of  SE  14; 

S  1/2  of  SE  14,  25     3G0.00 

All, 
All, 
AU, 
All, 
AU, 


27  64-0.00 

29  64-0.00 

31  642.82 

33  64-0.00 

35  64-0.00 


Township  4,  Bange  6. 
N  1/2;  SW  1/4,  1 

All, 
All, 
AU, 
All, 
All, 
W  1/2, 
All, 
All, 

^1^'  19     640.54 

All,  21     040.00 

^^^Vy4,  23     195.68 


480.00 

3  640.00 

5  644.21 

7  639.39 

9  640.00 

11  700.21 

13  320.00 

15  640.00 

17  640.00 


vs.  The  United  States  295 
CLACKAMAS  COUNTY— Continued. 

Township  4,  Range  6 — Continued. 

Section  Acres 

NWI4,                                                               27  160.00 

All,                                                                         29  621.83 
Lots  3,  4,  5,  6,  7;  NE  14  of  SW  %;  N  1/2  of 

SE  %,                                                         31  327.52 

Lotsl,2;NWl/4;Ny2of  SWl^,                 33  303.04 

Township  2,  Range  7. 

All,                                                                         7  638.41 

All,                                                                         19  638.42 

All,                                                                         31  639.59 

Township  3,  Range  7. 

WI/2,                                                                       7  323.32 

W 1/2,                                                                     19  321.78 
South  of  Base  Line  and  West  of  Willamette  Meridian, 

Township  3,  Range  1. 

NE  %  of  SW  14,                                               19  40.00 


Total,  Clackamas  County,  89,162.07 


296  O.  ^  C.  R.  R.  Co.,  et  al 

POLK  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  6,  Range  3. 


Section 

Acres 

Lot  1, 

5 

2.00 

Lot  4, 

Tomnship  S,  Range  4. 

21 

.63 

Lot  3, 

Township  9,  Range  4. 

3 

4.00 

Lot  5, 

1 

4.00 

Lot  5, 

Township  9,  Range  5. 

9 

1.16 

Lot  9, 

Townsliip  6^  Range  6. 

13 

6.00 

Lot  1, 

35 

28.00 

Toicnship  7,  Range  6. 

Lots  1,  2,  3,  4,  3  94.00 

SW  1/4  of  NE  %;  S  1/2;  Lot  1,  5  405.00 

All,  7  655.00 

SE  1/4  of  NE  1/4;  S  1/0  of  SW  1/4;  SE  1/4; 

Lot  3,  9  318.00 
E  1/2  of  NE  y^;  NE  1/4  of  SW  1/4;  S  1/2  of 

SW  1/4;  SE  14,  17  360.00 
E  1/2  of  SW  1/4;  NE  14  of  SE  1/4;  SW  i/4 

of  SE  1^,  21  160.00 

SE  I/4  of  SE  14,  27  40.00 

All,  29  640.00 

All,  31  662.00 

N  1/2  of  NE  1/4;  NW  1/4;  SE  i^,  33  400.00 


vs.  The  United  States  297 

POLK  COUNTY— Continued. 

Township  8,  Range  6. 

Section     Acres 
NI/2,  5     324.00 

NW  1/4  of  NW  1/4;  S  1/2  of  N  1/2;  N  1/2  of 

S  1/2;  SE  1/4  of  SE  1^,  7     415.00 

W  1/2  of  NE  1/4;  S  1/2  of  NW  1/4;  N  1/2  of 

SW  1/4;  SW  1/4  of  SW  1/4, 
NW  1/4  of  NE  1/4;  NW  14, 
NE  14  of  NE  1/4;  SW  i/4  of  NE  1/4; 

NW  14  of  NW  1/4;  S  1/2  of  NW  1/4; 

SW  1/4;  S  1/2  of  SE  1/4, 
W  1/2  of  NW  14, 

Township  9,  Range  6. 
N  1/2  of  NE  1/4;  NW  1^, 
N  1/2;  N  1/2  of  SE  1/4,  • 

SE  1/4  of  NW  14, 
SW  14  of  NE  1^, 

Township  7,  Range  7. 
S  1/2  of  NE  1/4;  NW  1/4;  S  1/2 
All, 
All, 
All, 
AU, 
N  1/2;  N  1/2  of  S  1/2;  SW  1/4  of  SW  1/4; 

SE  14  of  SE  14,  11     560.00 

N  1/2;  SW  1/4;  NW  14  of  SE  i/4;  S  1/2  of 

SE  1/4,  13     600.00 

All,  15     640.00 


9 

280.00 

17 

200.00 

31 

440.00 

33 

80.00 

5 

246.00 

7 

407.00 

9 

40.00 

17 

40.00 

1 

610.00 

3 

739.00 

5 

736.00 

7 

643.00 

9 

640.00 

298  O.  ^  C.  R.  li.  Co.,  et  al 

POLK  COUNTY— Continued. 


Tou 

mship  7, 

Range  7- 

-Continued. 

Section 

Acres 

All, 

17 

640.00 

All, 

19 

642.00 

All, 

21 

640.00 

AU, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

640.00 

All, 

33 

641.00 

Ni/s, 

35 

320.00 

Torcnship  8,  Range  7. 
S  1/2  of  NW  1/4;  SW  1/4;  NW  1/4  of  SE 

1/4;  SE  1/4  of  SE  1/4, 
W  1/2;  NE  1^, 
All, 
N  1/2  of  N  1/2;  SW  i/4  of  NW  1/4;  NW 

14  of  SW  1/4;  S  1/2  of  S  1/2, 
SE  1/4  of  SE  1/4, 

N  1/2  of  NE  14;  NE  1/4  of  NW  1/4, 
SE14  of  NW  14, 
N  1/2  of  NE  1/4;  SW  14  of  NE  %;  SE  14 

of  SE  %, 
All, 
N  1/2  of  NE  1/4 ;  S W  1/4  of  NE  14, 

Toicnship  9,  Range  7. 
NEl/4;Ei/2orNWi4;Si/2,  1     561.00 


1 

320.00 

3 

481.00 

5 

641.00 

9 

400.00 

15 

40.00 

17 

120.00 

23 

40.00 

25 

160.00 

31 

641.00 

35 

120.00 

r*.  The  United  States  299 
POLK  COUNTY— Continued. 

Township  9,  Range  7 — Continued. 

Section  Acres 

NW  %;  S  1/2,                                                    3  480.00 

Lots3,  4;  SW  ^A  of  NWI4,                            5  136.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  14,                                                               9  600.00 

All,                                                                            11  640.00 

All,                                                                            13  640.00 

W  1/2  of  NE  14;  W  1/2;  NW  1^  of  SE  l^,   15  440.00 

Lots  9,  10,  11,  14,  15,  16,                                 17  245.00 

NWi4;NWi/4of  SWi^,                             21  200.00 

E  1/2  of  NE  l^;  NE  %  of  SE  l^,               23  120.00 

N  1/2;  SW  1^,                                                     29  480.00 

All,                                                                         31  662.00 

SE  1/4  of  NW  14;  S  1/2,                 ^                   33  360.00 
NE  1/4  of  NE  1/1;  W  1/2  of  Nw'1/4;  NW 

1/4  of  SW  1/4;  S  1/2  of  SW  1/4;  SW  1/4 

of  SE  14,                                                        35  280.00 
Township  10,  Range  7. 

N  1/2  of  N  1/2,                                                      1  190.00 

NW  1/4 ;  N  1/2  of  S W  1^,                                    3  248.00 

Lots  1,  2,  3,  4,                                                         5  184.00 

Township  7,  Range  8. 

All,                                                                         1  780.00 

E  1/2;  E  1/2  of  W  1/2,                                           3  569.00 

All,                                                                            11  640.00 

AU,                                                                            13  640.00 

E  1/2;  E  1/2  of  W  1/2,                                        15  480.00 

2VII,                                                                         23  640.00 
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POLK  COUNTY— Continued. 

Township  7,  Range  8 — Continued. 

Section     Acres 
All,  25     640.00 

All, 
All, 

Township  8,  Range  8. 
N  1/2;  SW  1/4, 
E  1/2;  E  1/2  of  W  1/2, 
Ni/2;SW14, 
E  1/2  of  E  1/2, 

8  1/2, 
All, 

Ni/s, 

Township  9,  Range  8. 

N  1/2  of  NW  i/i;  SW  14  of  NW  14;  W 

1/2  of  SW  14,  11  200.00 

NE  14,  15  160.00 

S  %  of  NE  14 ;  N W  14 ;  S  1/2,  27  560.00 

All,  35  640.00 


27 

640.00 

35 

640.00 

1 

479.00 

3 

458.00 

11 

480.00 

15 

160.00 

23 

320.00 

25 

640.00 

35 

320.00 

Total,  Polk  County,  37,017.79 


vs.  The  United  States  301 

MARION  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 
Township  9,  Range  I. 


Section 

Acres 

Lot  9, 

Township  9,  Range  2. 

13 

29.00 

Lot  3, 

Township  6,  Range  3. 

29 

17.00 

Lot  2, 

1 

9.00 

Lots  8, 

9, 

10, 

21 

58.00 

Township  8,  Range  4. 
Lot  9,  1         7.00 

South  of  Base  Line  and  East  of  Willamette  Meridian. 

Township  6,  Range  1. 
NE  14 ;  N  1/2  of  SE  i/4 ;  SE  %  of  SE  %,       25     280.00 

Township  7,  Range  1. 

SE  14  of  NW  14 ;  W  1/2  of  SE  %,  1  120.00 

Lots  1,  5,  6,  7  36.00 

S  1/2,  11  320.00 
W  1/2  of  NE  14;  W  1/2  of  W  1/2;  NE  14  of 

SE  14,  13  280.00 

NEl4ofNEi/4;Ey2of  SE^4,  23  120.00 

Township  8,  Range  1. 
NE  %  of  NE  1/4;  S  1/2  of  NE  14;  NW  14; 

NEl/4of  SW14;SE14,  1     481.00 

N  1/2  of  NE  1/4;  SW  l^  of  NE  1/4;  W  1/2; 

S  1/2  of  SE  14,  3     524.00 

Lots  1, 2,  7       17.00 


302  O.  L^  C.  li.  li.  Co.,  ct  al. 

MARIOX  COUNTY— Continued. 

Township  8,  Range  1 — Continued. 

Section  Acres 

N  1/2 ;  W  1/0  of  SW  14 ;  NE  14  of  SE  y^,      1 1  440.00 

NE  Vt;  NEy4  of  SWI4;  N  Yo  of  SEy4,     12  280.00 

NE  yi;  E  Y2  of  SE  14,                                   13  240.00 

E  y,  of  SW  y. ;  s  yo  of  se  14,  151 00.00 

All,                                                                         25  040.00 

SE  14  of  Nw  yi;  N  y.  of  SW  14;  SW  y^ 

of  SE  14,                                                        27  160.00 

N  ys  of  NE  34 ;  N  W  14  of  N  W  y ;  S  y^,      35  440.00 

Township  9,  Range  1. 

Lot  1,                                                                       23  22.00 

Township  6,  Range  2. 

SW  14  of  SW  14,                                             29  40.00 
E  yo  of  NE  y^;  NW  yi;  NE  y,  of  SW  yi; 

NE  14  of  SE  yi ;  S  y2  of  SE  14,                 31  390.00 

Township  7,  Range  2. 

Wy2;NWl4of  SEy4;Sy2of  SEy4,        5  440.00 
SW  y4  of  NW  14;  NW  yi  of  SW  i/i;  SE 

1/4  of  SW  14,                                                    7  118.00 

S W  1/4  of  NE  y^ ;  W  1/2 ;  Wy2  of  SE  l/^,        9  440.00 

S W  14  of  N W  14 ;  W  1/2  of  S W  y,               1 5  1 20.00 

NE  1/4 ;  S  1/2  of  NW  14,                                    17  240.00 

SE  14  of  NW  14;  E  1/2  of  SW  1/4;  SE  y,      19  280.00 

W  1/2  of  WI/2;  SE  14  of  NW  3/4;  SE  l^,      21  300.00 

SW  1/4  of  SW  14,                                               25  40.00 

All,                                                                           27  ()4().00 


vs.  The  United  States  303 
MARION  COUNTY— Continued. 

Township  7,  Bange  2 — Continued. 

Section  Acres 
S  1/2  of  NE  1/4;  NW  1/4;  E  1/2  of  SW  1/4; 

SEI/4,                                                                 33  480.00 

AH,                                                                           35  640.00 

Township  8,  Range  2. 

All,                                                                              1  636.00 

All,                                                                             3  636.00 

All,                                                                             5  645.00 

S  1/2  of  NE  14 ;  N W  l^ ;  S  1/2,                           7  562.00 

All,                                                                             9  630.00 

All,                                                                           11  640.00 

NW  l/4of  NE  1/4;  N  l/sof  NWi^,  13  120.00 
E  1/2;  NW  14  of  NW  1/4;  S  1/2  of^NW  1/4; 

SWI4,                                            *                   17  600.00 

S  1/2  of  NE  1/4;  SE  y^.  of  NW  14 ;  S  1/2,        19  441.00 

W  1/2,  29  320.00 
N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  i/i; 

SE  14,                                                               31  601.00 

Township  9,  Range  2. 

All,                                                                              1  642.00 

NE  14 ;  N  1/2  of  N  W  1/4 ;  N  1/2  of  SE  l^,          3  328.00 

NE  14 ;  N  1/2  of  N W  1/4 ;  S  1/2,                            5  575.00 

N W  y^  of  NE  1/4 ;  NE  14  of  N W  1/4,              7  80.00 

NW  14  of  SE  1/4 ;  North  23  acres  of  S W  14 

of  SE  1/4,  9  63.00 
NE  %;  S  1/2  of  NW  i/4;  N  1/2  of  SE  14; 

SWl/4ofSE14,  11  364.00 
NW  14  of  NE  14;  S  1/2  of  NE  %;  NW  1/4; 


304  O.  4'  C.  R.  R.  Co.,  et  al. 

MARION  COUNTY— Continued. 

Totvnship  9,  Range  2 — Continued. 

Section  Acres 

S 1/2,                                                                   13  600.00 
S  1/2  of  NE  14 ;  SE  1/4  of  N W  1/4 ;  W  1/2  of 

SW  %,                                                              15  200.00 

NE  14 ;  NE  1/4  of  N W  i/4 ;  E  1/2  of  SE  l^,     23  280.00 
E  1/2  of  NE  14;  SW  14  of  NW  14;  E  1/2  of 

SW  14,                                                          25  200.00 
Township  8,  Range  3. 

E  1/2  of  NE  1/4;  SW  1/4  of  NW  1/4;  S  1/2; 

Lotsl,  2,3,  4,                                                  13  536.00 

S  1/2  of  SE  14,                                                        23  80.00 

All,                                                                         25  640.00 

NEi4;Ei/2ofNWl/4;Sy2,                         27  560.00 

S  1/2  of-  S W  1/4 ;  SE  1/4,                                    29  240.00 

All,                                                                         31  637.00 

All,                                                                         33  640.00 

All,                                                                         35  640.00 
Township  9,  Range  3. 

E  1/2  of  NE  14;  NE  14  of  SW  1/4;  S  1/2  of 

SW1/4;SE14,                                                1  360.00 

All,                                                                           7  643.00 
N  1/2;  E  1/2  of  SW  1/4;  NW  1/4  of  SW  14; 

NW  1/4  of  SE  14,                                            9  480.00 

N  1/2  of  NW  1/4;  NE  1/4;  S  1/2  of  SE  14,     11  320.00 

All,                                                                         13  640.00 

NE14;Ey2  0f  NWI4;  Sy2,                       15  560.00 
NE  1/4;  S  1/2  of  NW  1/4;  N  1/2  of  SW  14, 


vs.  The  United  States  305 
MARION  COUNTY— Continued. 

Township  9,  Range  3 — Continued, 

Section  Acres 

SW  14  of  SW  14,                                     17  360.00 

N  1/2 ;  N  1/2  of  S W  1/4 ;  SE  1/4,                        21  560.00 

SE  14  of  SW  14,                                              23  40.00 

Township  8,  Range  4. 

W 1/2,                                                                       17  320.00 

E  1/2;  Lots  1,2,  3,  4,                                          10  466.00 

NWy4;Sy2,                                                  29  473.00 

NW  14  of  NE  1/4 ;  Lots  1,  2,  3,  4,  5,  6,          31  315.00 

Township  9,  Range  4. 

All^                                                                              5  642.00 

All!                                                                           7  614.00 

All,                                                                         17  640.00 

All,                                                 •                      19  613.00 

Nwy4,                                                                 29  160.00 


Total,  Marion  County,  30,256.00 


306  O.  4  C.  E.  R.  Co.,  et  al 

LI^XOLX  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 
Township  12,  Range  8. 


SWI/4;  Si/oof  SEi/^, 

SW  14 ;  XE  14  of  SEI4;  S  1/2  of  SEI4 

NE14;  E  1/2  of  NWI4, 

N  1/2;  E  1/2  of  SW  %;  SE  14 

S  1/2  of  XE  1/4;  XW  1/4;  S  1/2, 

All, 

Wl/oof  XEi4;Wy2 

XE  14  of  XE  %;  S  1/2  of  XE  %;  S  1/2 

X  1/2  of  XEi/i;  SW  14  of  XE  14;  W  1/2; 

W  1/2  of  SE  14 
All 

SEi4of  XWi4;Sl/2 
All, 
All, 
All, 
All, 
All, 
All, 


Township  13,  Range  8. 


All, 
All, 
All, 
All, 
All, 
All, 


Section 

Acres 

3 

240.00 

5 

280.00 

7 

240.00 

9 

560.00 

11 

560.00 

13 

640.00 

15 

400.00 

17 

440.00 

1/2; 

19 

518.00 

21 

640.00 

23 

360.00 

25 

640.00 

27 

640.00 

29 

640.00 

31 

639.00 

33 

640.00 

35 

640.00 

1 

678.00 

3 

657.00 

5 

658.00 

7 

635.00 

9 

640.00 

11 

640.00 

vs.  The  United  States  307 

LINCOLN  COUNTY— Continued. 
Township  13,  Range  8 — Continued. 

Section     Acres 
All,  13     640.00 

All,  15     640.00 

All,  17     640.00 

Township  13,  Range  9. 
E  %  of  E  1/2,  13     160.00 

E  %  of  E  1/2,  25     160.00 

Township  14,  Range  9. 
Ey2of  NE14;  SEl^,  1     240.00 

NW  %  of  NE  14;  NE  14  of  NW  1/4;  SE 

1/4  of  S W  1/4 ;  S  1/2  of  SE  14,  13     200.00 

NE  1/4 ;  E  1/2  of  W  1/2 ;  SE  l/4,  25     480.00 

Township  15,  Range  9. 
Ei/2of  NWl/4;NEi/4of  SEI4,  1     121.00 


Total,  Lincoln  County,  15,906.00 


308  O.  <|  C.  R.  B.  Co.,  et  ah 

BENTON  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  10,  Range  4. 

Section  Acres 

Lot  6,                                                                  15  1.14 

Lot  1,                                                                  21  .16 

Township  13,  Range  4. 

Lot  5,  19  52.40 

Township  10,  Range  5. 

N W  1/4  of  NE  1/4 ;  S  l/o  of  NE  1/4 ;  W  1/2,  19  440.00 

Lot  4,  23  .79 

NEi/4ofNEi4;SWl/4;Ni/2of  SE14,  29  280.00 

Township  11,  Range  5. 
Lot  1,  1         2.76 

Township  13,  Range  5. 
Lots  1,  2, 
Lot  1, 

Township  14,  Range  5. 
Lot  1, 
Lots  1,  2,  3, 

Township  13,  Range  6. 
S  1/2  of  SW  1/4, 
AU, 
Lot  5, 
S  1/2  of  NE  1/4;  W  1/2;  N  1/2  of  SE  14;  SW 

"14,  of  SE  14,  17     520.00 

N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  3/4  of 

SEy4,  19     051.30 


7 

2.00 

29 

.84 

25 

.26 

31 

5.88 

5 

80.00 

7 

081.60 

13 

11.34 

vs.  The  United  States  309 

BENTON  COUNTY— Continued. 

Township  13,  Range  6 — Continued, 

Section    Acres 

S  1/2  of  N  1/2;  SW  %;  NE  14  of  SE  14;  S 

1/2  of  SE  1/4,  21     440.00 

SEl/4of  NWI4;  Wy2  0f  SWI4,  23     120.00 

N 1/2,  25     320.00 

N  1/2  of  NE  1/4;  NE  1/4  of  NW  %;  SW  % 

of  NW  1/4;  NW  1/4  of  SE  1/4;  SE  14  of 

SE  %,  27     240.00 

NE  1/4;  S  1/2  of  NW  1/4;  SW  1/4;  N  1/2  of 

SEl/4;SWl4of  SEI4,  29     520.00 

All,  31     701.65 

NE  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  1/4 

of  NW  1/4;  SE  14  of  NW  Vl;  SE  1/4  of 

S  W  14 ;  N  1/2  of  S W  1/4 ;  W  1/2  of  SE  14,  33     400.00 

NW  1/4  of  NE  14;  S  1/2  of  NE  %;  N  1/2  of 

NW  14;  NW  14  of  SW  l^;  E  1/2  of  SE 

1/4,  35     320.00 

Township  14,  Range  6. 

Ni/2;NEl/4of  SE%,  3  362.66 

All,  5  642.82 

All,  7  638.60 

W  1/2  9  320.00 

Lot  1,  11  43.35 

All,  17  640.00 

NE  l^;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  %; 

S  1/^,  19  602.82 

All,  29  640.00 

All,  31  641.16 


310  O.  4  C.  B.  R.  Co.,  et  al 

BENTON  COUNTY— Continued. 

Township  15,  Range  6. 

Section  Acres 

W  1/2  of  SW  1/4;  SW  1/4  of  SE  1/4 3  120.00 

NW  1/4;  S  1/2                                                       5  481.31 

N  1/2  of  N  1/2,                                                      7  159.40 

N  1/2  of  NW  1^,                                                   9  80.00 

Township  12,  Range  7. 

S  1/2  of  S  1/2,                                                       7  158.87 

NW  1/4  of  SW  14;  S  1/2  of  SW  14;  SW  1/4 

of  SE  %,                                                       15  160.00 

All,                                                                       17  640.00 

All,                                                                         19  639.62 

N  1/2;  SE  14,                                                      21  480.00 

SWi4ofNWi4;Wl/2of  SWi^,              23  120.00 

All,                                                                       27  640.00 
NW  1/4  of  NE  1/4.;  S  i/o  of  NE  14;  NW  %; 

S  1/2,                                                               29  600.00 

All,                                                                         31  634.78 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  13,  Range  7. 

All,                                                                         3  705.64 

All,                                                                         5  680.38 

All,                                                                           7  645.40 

All,                                                                           9  640.00 

All,                                                                         11  640.00 

All,                                                                         13  640.00 
E  1/2;  N  1/2  of  NW  Vi;  SW  y^  of  NW  i/4; 


vs.  The  United  States  311 

BENTON  COUNTY— Continued. 

Township  13,  Range  7 — Continued. 

Section  Acres 

SE  l/i  of  SW  1^,  15  480.00 

All,  17  640.00 

All,  19  644.38 

Wl/2  0fNEl^;NW%,       '  21  240.00 

All,  23  640.00 

AH,  25  640.00 

All,  27  640.00 

Lots  7, 8,  29  1.88 
W  1/2  of  NE  1/4;  NW 14;  NE  i/i  of  SW  1/4; 

NW  1/4  of  SE  1^,  31  318.49 

All,  33  640.00 

All,  35  640.00 

Township  14,  Range  7. 

All,                                                                            1  635.34 

All,                                                                           3  643.92 

S  1/2  of  NE  14 ;  W  1/2  of  S W  1/4 ;  SE  i^,         5  320.00 

Lot  4,                                                                     7  34.84 

All,                                                                           9  663.68 

All,  11  640.00 

All,  13  631.12 

NEl^;Ey2of  NWl4;Sy2,  15  560.00 

All,  17  649.99 

All,  19  651.99 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 


312  O.  4'  C.  R.  R.  Co.,  et  at. 

BENTON  COUNTY— Continued. 

Totvnship  14.,  Range  7 — Continued. 

Section  Acres 

All,                                                                       29  640.00 

All,                                                                         31  665.60 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  15,  Range  7. 

All,                                                                         1  596.62 

AH,                                                                           3  605.08 

All,                                                                           5  595.60 

N  1/2  of  N  1/2,                                                      7  157.69 

N  1/2  of  N  1/2,                                                      9  160.00 

N  1/2  of  N  1/2,                                                      11  160.00 

Township  13,  Range  8. 

All,                                                                       19  637.68 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

All,                                               *                         25  640.00 

All,                                                                         27  640.00 

All,                                                                            29  640.00 

All,                                                                         31  637.19 

All,                                                                         33  641.80 

Nl/2;SWl/4;NWl/4  0fSEi4,                     35  520.00 

Tozvnship  14,  Range  8. 

N  1/2  of  NE  1/4;  NW  1/4,                                   3  244.36 
N  1/2;  SW  14;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  14,                                                               5  607.68 

NW  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  N  1/2  of 


vs.  The  United  States  313 

BENTON  COUNTY— Continued. 

Township  14,  Range  8 — Continued. 

Section  Acres 

NW  14;  E  1/2  of  SW  14;  SE  1^,               7  439.01 

SE  1/4  of  SE  14,                                                 9  40.00 

Ey2;Si/2of  SWl^                                    11  400.00 

All,                                                                       15  640.00 
SE  1/4  of  NE  1/4;  S  1/2  of  NW  14;  SW  %; 

NE  1/4  of  SE  1/4;  S  1/2  of  SE  14,              19  394.81 

All,                                                                         21  640.00 

S W  %  of  NE  1/4 ;  W  1/2 ;  N W  14  of  SE  14,  23  400.00 

NE  1/4 ;  S  1/2  of  S W  1/4 ;  E  1/2  of  SE  1/4,        25  320.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 
N  1/2;  NE  14  of  SW  14;  S  1/2  of  SW  1/4; 

SE  %,                                         •                   31  590.00 
NE  1/4;  E  1/2  of  NW  1/4;  N  1/2  of  SW  14; 

SW  1/4  of  SW  1/4;  NE  14  of  SE  14,         33  400.50 

NW  1/4  of  NE  1/4;  S  1/2  of  NE  i/4;  NW  1/4; 

S  1/2,                                                                  35  603.66 
Township  15,  Range  8. 

All,                                                                         1  774.06 

Lots  1,  3,  4,  5,  6,  8,  9,  10,  11,  12;  S  I/2,           3  659.00 

N  1/2  of  N  1/2;  SW  1/4  of  NE  1/4;  SW  %  of 

NW  l^;  S  1/2  of  SE  1/4,                               5  352.00 

NE  14  of  NE  1^,                                              7  40.00 

N  1/2  of  N  1/^,                                                    9  160.00 

N  1/2  of  N  1/2,                                                    11  160.00 


Total,  Benton  County,  53,626.99 


314  O.  (§  C.  R.  R.  Co.,  et  al. 

LINN  COUNTY. 

South  of  Base  Line  and  East  of  Willamette  Meridian. 

Toumship  9,  Range  1. 

Section  Acres 

Lot  4,                                                                   17  16.00 
Township  10,  Range  1. 

NE  14 ;  NE  14  of  N W  1/4 ;  Lots  2,  5,               1  227.00 

N  1/2  of  N  1/2;  SW  1/4  of  NE  14;  N  1/2  of 

SWl4;SE%of  SW14;SE%,              19  478.00 

SWI4,                                                                  21  160.00 

S  1/2  of  N  1/2 ;  S  1/2,                                            23  480.00 

NW  14  of  NE  14;  S  1/2  of  NE  14;  NW  14; 

S  1/2,                                                                  25  600.00 

NW  14  of  NE  1/4;  S  1/2  of  NE  %;  NW  i/4; 

S  1/2,                                                                27  600.00 

Wl/2  0f  NE14;NW1/4;S  1/2,                     29  560.00 

Nl/2  0f  N  1/2;  Lot  2,                                        31  198.00 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  11,  Range  1. 

All,                                                                         1  641.00 

Lots  1,  2,  3,  4;  S  1/2  of  NE  %;  SE  %  of 

NW  1/4 ;  S  1/2,                                                3  601.00 

N  i/2  0f  NE  1^;  NEl/4of  SWl^,               5  120.00 

W  1/2,                                                                      9  320.00 

All,                                                                         15  640.00 

NE  1/4;  S  1/2  of  NW  14;  S  1/2,                     17  560.00 

N  1/2  of  N  1/2,                                              ,      21  160.00 

N  1/2 ;  N  1/2  of  S  1/2 ;  SE  14  of  SE  l^,       '      23  520.00 

Ei/2;Ey2of  Wy2;NWy4of  SW%,      27  520.00 


vs.  The  United  States  315 

LINN  COUNTY— Continued. 

Township  11,  Range  1 — Continued. 

Section  Acres 
SE  1/4  of  SW  14;  NE  1/4  of  SE  1/4;  S  1/0  of 

SE  14,                                                               29  160.00 

Lot  3,                                                                     31  4.00 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  12,  Range  1. 

Wl/sof  NWl/4;  SWI4,                                  1  239.00 
N  1/2;  SW  1^;  NW  14  of  SE  14;  S  i/o  of 

SE  14,                                                                 3  596.00 

All,                                                                           5  643.00 

N  1/2  of  N  1/2,                                                       9  160.00 

All,                                                  f                     11  640.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

All,                                                                         21  640.00 

NE  1/4;  S  1/2  of  NW  1/4;  S  1/2,                        23  560.00 

All,                                                                           25  640.00 

All,                                                                         27  640.00 

Township  14,  Range  1. 

E  1/2  of  SE  %,                                                  29  80.00 

N  1/2  of  SE  14,                                                 33  80.00 

All,                                                                      35  640.00 

Township  15,  Range  1. 

N  1/2 ;  S  W  14  of  S  W  1/4;  N  E14  of  SE  i^,     1  409.00 


Section 

Acres 

25 

40.00 

27 

4.00 

29 

200.00 

31 

409.00 

316  O.  ^  C.  R.  R.  Co.,  et  al 

LINN  COUNTY— Continued. 

Township  9,  Range  2. 

SW  14  of  SW  14, 
Lot  1, 

NW  1/4  of  SW  1/4;  S  1/2  of  S  1/2, 

Sy2of  NWy4;  SI/2, 

NW  1/4  of  NE  14;  S  1/2  of  NE  %;  E  1/2 

of  W  1/2;  SE  %,  35     440.00 

Township  10,  Range  2. 

NW  1/4;  S  1/2, 

N  1/2;  NW  %  of  SW  1/4;  E  1/2  of  SE  %, 
NE  14, 

E  1/2;  NE  %  of  NW  %;  S  1/2  of  NW  14, 
E  1/2  of  NE  1/4;  SW  1/4  of  NW  14;  S  1/2, 

E  1/2, 

SE  1/4  of  NE  1/4;  W  1/2  of  NW  1/4;  S  1/2, 

Si/2of  Ni/2;Ni/2of  SE14, 

WI/2, 

N  1/2  of  NW  14, 

NE  1/4;  S  1/2  of  NW  1/4;  S  1/2, 

NE  1/4, 

All, 

SW  1^  of  SW  14, 

Township  11,  Range  2. 

31/2, 

AU, 

Ei/a, 
All, 
SB  14, 


1 

479.00 

5 

440.00 

7 

160.00 

9 

445.00 

11 

440.00 

13 

320.00 

15 

440.00 

17 

240.00 

19 

348.00 

21 

80.00 

23 

560.00 

25 

160.00 

31 

658.00 

33 

40.00 

3 

320.00 

5 

935.00 

7 

320.00 

9 

640.00 

13 

160.00 

Section 

Acres 

1 

320.00 

3 

160.00 

11 

640.00 

13 

640.00 

15 

640.00 

21 

400.00 

23 

640.00 

27 

640.00 

29 

640.00 

35 

640.00 

VS.  The  United  States  317 

LINN  COUNTY— Continued. 

Township  12,  Range  2. 

8  1/2, 

SE  1/4, 

All, 

All, 

All, 

E  1/2;  S  1/2  of  SW  14, 

All, 

AU, 

All, 

Township  14,  Range  2. 
All, 

Township  15,  Range  2. 

Lots  3,  4;  SE  %  of  SW  14;  SW  i^  of  SE 

%,  19     156.00 

Township  10,  Range  3. 

SWl4of  SWl/4;SEl/4,                                 1  200.00 

SE  1/4  of  NW  1/4;  S  1/2  of  SE  1/4,                3  120.00 

SW  14  of  NE  1/4;  S  1/2  of  NW  1/4;  NE  % 

of  SW  1/4;  S  1/2  of  SW  1/4;  Lot  4,          5  277.00 

N  1/2  of  N  1/2,                                                     7  163.00 

N  1/2  of  N  1/2,                                                     11  160.00 

S  1/2  of  NW  1/4;  NE  1/4  of  SW  1/4;  SW  % 

ofSWl/4;SEl/4of  SEy4,                         19  202.00 

Township  11,  Range  3. 

S  1/2,                                                                              1  320.00 

All,                                                                             7  539.00 

All,                                                                             9  640.00 


318  O.  4'  C.  B.  R.  Co.,  et  al 

LINN  COUNTY— Continued. 

Township  11,  Range  3 — Continued. 

Section     Acres 
NE  1/4;  NE  14  of  NW  1/4;  S  1/0  of  NW  l/i; 


81/2, 

11 

600.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

543.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

33 

691.00 

N  1/2;  N  1/2  of  SE  1/4;  SE  1/4  of  SE  1/4, 

35 

440.00 

Township  12,  Range  3. 

NW  1/4, 

1 

160.00 

All, 

3 

637.00 

All, 

5 

628.00 

All, 

7 

630.00 

All, 

9 

640.00 

W  1/2  of  E  1/2;  W  1/2, 

11 

480.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

632.00 

All, 

21 

640.00 

W  1/2  of  NW  1/4, 

27 

80.00 

vs.  The  United  States  319 

LINN  COUNTY— Continued. 

Township  12,  Range  3 — Continued. 

Section     Acres 
E  l/o;  SE  %  of  NW  1/4;  NE  1/4  of  SW  %; 

S  1/2  of  SW  14,  29     480.00 

N  1/2  of  NE  %,  31       80.00 

NW  %,  38     160.00 

Township  14,  Range  3. 
Lots  1,  2,  3,  4 ;  E  1/2  of  W  1/2,  31     310.00 

Township  9,  Range  4. 
S  1/2  of  NW  14 ;  N  1/2  of  SW  % ;  SE  14,         31     306.00 

Township  10,  Range  4. 
NE  1^  of  NW  1/4;  S  1/2  of  N  W  Vi;  W  1/2 

of  SE  %,  17     200.00 

E  1/2  of  E  1/2,  19     160.00 

W  1/2  of  E  1/2;  W  1/2,  *  29     480.00 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  9,  Range  1. 
NWl/iof  NE%;Lot6,  21       79.00 

Township  10,  Range  1. 
N W  14  of  SE  14 ;  W  1/2  of  S W  l^,  13     120.00 

NE  %  of  SW  14,  23       40.00 

N  1/2  of  S W  14 ;  SE  ^4  of  S W  14 ;  SE  14,      25     280.00 

Township  14,  Range  1. 
S  1/2  of  S  1/2,  25     160.00 

S  1/2  of  S  1/2,  27     160.00 

All,  31     646.00 

S  1/2  of  NE  14;  W  1/2  of  SW  14;  NE  %  of 

SE  14;  SW  14  of  SE  1^,  33     240.00 

All,  35     640.00 
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LINN  COUNTY— Continued. 

Townshij)  15,  Range  1. 

Section  Acres 

All  that  part  situated  in  Linn  County,             1  601.00 
NE  1/4  of  NE  1/4;  S  1/0  of  NE  14;  SW  14  of 

NW  14;  S  1/2,  3  482.00 
E  1/2 ;  N  1/2  of  NW  14 ;  SW  14  of  SW  14,  5  441.00 
All  that  part  situated  in  Linn  County,  7  160.00 
N  1/0,  9  320.00 
All  that  part  of  the  NW  14  of  NW  14  situ- 
ated in  Linn  County,                                      11  15.00 

Township  13,  Range  2. 
NEi/4  of  NW  14, 
NW  14  of  NE  14, 

Township  14,  Range  2. 
Lots  4,  5,  6,  7, 
Lots  1,  2,  3,  4,  5, 
NW  14  of  SE  14 

N  1/2  of  NE  % ;  S W  14  of  NE  % ;  SE  %,     25     280.00 
N  1/2  of  NE  1/4, 
E  1/2  of  SE  1/4, 
S  1/2, 

Township  15,  Range  2. 
All, 
E  1/2, 
S  W  1/4  of  N W  1/4 ;  S W  14 ;  NE  1/4  of  SEi^ ; 

S  1/0  of  SE  14,  0     320.00 

All,  n     640.00 

All,  13     640.00 


19 

40.00 

21 

40.00 

13 

75.00 

15 

103.00 

21 

40.00 

25 

280.00 

29 

80.00 

33 

80.00 

35 

320.00 

1 

642.00 

3 

320.00 
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LINN  COUNTY— Continued. 

Township  15,  Range  2 — Continued. 

Section     Acres 
All,  15     640.00 

NE  1/4  of  NE  14,  17       40.00 

NE  14;  S  1/2,  21     480.00 

AH,  27     640.00 

All,  29     640.00 

NE  14  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  %; 

S  1/2,  31     621.00 

All  33     640.00 

Township  16,  Range  2. 
All,  5     638.00 

Township  14^  Range  3. 
Lots  3,  4,  3       48.00 

Township  16,  Range  3. 
E  1/2;  SE  14  of  NW  14,  1     361.00 

Township  15,  Range  4. 
SW  1/4  of  SW  1/4,  35       40.00 

Township  12,  Range  5. 
Lot  3,  1  .23 

Township  14,  Range  5. 
Lot  1,  23       10.00 


Total,  Linn  County,  61,966.23 
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LANE  COUNTY. 

South  of  Base  Line  and  East  of  Willamette  Meridian. 

Township  16,  Range  1. 

Section  Acres 

SW  14  of  SW  %  (or  Lot  4),  7  40.00 

SEy4of  SWy4;SEi/4,  13  200.00 

W  1/2  of  NE  i/r,  NW  1/4  of  SE  1/4;  SE  1/4 

ofSEl^,  17  160.00 

SW  1/4;  SW  1/4  of  SE  1/4,  21  200.00 

El/sof  NEy4;Si/2  0f  SWl^;SEl/4,  23  320.00 

All,  25  640.00 

NW  y4  of  NE  y4;  N  Vs  of  NW  y4,  29  120.00 

W  y2  of  NW  %,  31  76.00 

All,  33  640.00 

AH,  35  640.00 

Township  17,  Range  1. 

NWy4,  3  159.00 

NW  y4  of  NE  %;  Lots  1,  2,  9  114.00 

NEy4,  13  160.00 

SE  y4  of  SW  y4,  15  40.00 

Lots  10,  11;  W  y2  of  SE  y4,  19  161.00 

NWy4  0f  NE%;NEi4of  NWI4,  21  80.00 

Township  18,  Range  1. 

All,  7  634.00 

S  y2  of  S  yo,  13  160.00 
N  1/2  of  NE  14;  SW  14  of  NE  y4;  NW  y4; 

Ny2  0f  SWI4;  SEI4,  19  522.00 

NE  14;  S  yo,  21  480.00 

All,  23  640.00 
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LANE  COUNTY— Continued. 

Township  18,  Range  1 — Continued. 

Section  Acres 

Nl/2;SEi/i,                                                      25  480.00 

N  l/o;  SW  1/4;  N  1/2  of  SE  14;  SW  14  of 

SE 14,                                                               29  600.00 

S  1/2  of  NE  1/4 ;  N W  1/4 ;  N  1/2  of  S  1/2,         31  400.00 

Township  19,  Range  1. 

All,                                                                         1  639.00 

All,                                                                           3  642.00 

All,                                                                         11  640.00 

All,                                                                         13  640.00 
Township  20,  Range  1. 

S  1/2  of  NE  1/4;  SE  14  of  NW  14;  E  1/2  of 

SW  1/4;  Lots  1,  2,  3,  4;  SE  14,                     7  435.00 

SW  1/4  of  NE  1/4;  W  1/2;  NW  14  of  SE  %; 

S  1/2  of  SE  14,                                             17  480.00 

All,                                                                         19  552.00 

NW  14  of  NE  1/4;  S  1/2  of  NE  %;  NW  %; 

21  600.00 

23  40.00 

27  640.00 

29  640.00 

31  615.00 

33  670.00 

35  160.00 


s 

1/2, 

SW 

1/4  of  SW 

1/4, 

All, 

All, 

All, 

All, 

NW 

1/4, 

rn 

AU, 

Tc 

All, 

NW 

1/4, 

Township  22,  Range  1. 


5  640.00 
7  579.00 
9     160.00 
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LANE  COUNTY— Continued. 

Township  22,  Range  1— Continued. 

Section     Acres 

Nl/2;SWl/4,                                                   17  480.00 

^11»                                                                       19  578.00 

Township  16,  Range  2. 

SWl/4;Sl/2  0fSE14,                                     15  240.00 

SWl/4  0fNE14;NWl/4;Sl/2,                   17  520.00 

Sl/2ofNEl/4;NWl/4;Sl/2,                         19  559.00 
N  1/2  of  NE  14;  SW  14  of  NE  14;  W  1/2; 

NW  1/4  of  SE  1/4,                                        21  480.00 

Lots  2  to  10,  inclusive,  12,  13,                          23  428.00 

NEy4;El/20fNWy4;Sl/2,                        25  560.00 

S  %  of  SE  1/4,                                                   27  80.00 
W  1/2  of  NE  1/4;  NW  1/4;  NW  %  of  SW 

%;  Lot  1,                                                         29  315.00 

N W  1/4  of  NE  1/4 ;  S  1/2  of  N  1/2 ;  S  1/2,           33  520.00 

Lot  5,                                                                  35  27.00 

Township  17,  Range  2. 

^^»                                                                           1  643.00 

^U'                                                                           3  644.00 

^^1'                                                                           5  636.00 

NE  1/4;  NE  1/4  of  NW  1/4,                             7  200.00 

N  1/2  of  NW  1/4,                                                 9  80.00 

^^»                                                                         11  640.00 

Township  15,  Range  3. 

SW  14,                                                               33  160.00 

Township  16,  Range  3. 

Lots  1,  2,  3,  4,  5,  6;  NE  1/4;  E  1/2  of  NW  14,  31  429.00 


3 

181.00 

5 

507.00 

7 

642.00 

9 

517.00 

17 

640.00 
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LANE  COUNTY— Continued. 

Township  17,  Range  3. 

Section     Acres 
W  1/2  of  NW  14;  NE  14  of  SW  1/4;  Lots 

1,  2, 
S  1/2  of  NW  %;  Lots  1,  4,  5;  S  1/2, 
All, 

SW  14  of  NE  14;  S  1/2  of  N  W%;  S  1/2; 
Lots  3,  4,  5, 

All, 

South  of  Base  Line  and  West  of  Willamette  Meridian, 

Township  15,  Range  1. 

All  that  part  situated  in  Lane  County, 
All  that  part  situated  in  Lane  County, 
N  1/2  of  SW  1/4;  SE  14, 
SW  14,  and  that  part  of  NW  1/4  of  NW  1/4 

situated  in  Lane  County, 
N  1/2;  N  1/2  of  SW  14;  NW  1/4  of  SE  i^, 
NE  1/4;  N  1/2  of  NW  1/4;  S  1/2, 
All, 

All,  19     660.00 

NW  14  of  NW  1/4;  S  1/2  of  NW  1/4;  N  1/2  of 

S W  14 ;  SE  1/4  of  S W  14 ;  S  1/2  of  SE  14,  21     320.00 
NWl/4ofNE%;NWl^,  23     200.00 

SE  14  of  SW  1/4;  NE  1/4  of  SE  3/4;  S  1/2  of 

SE  14,  27     160.00 

All,  29     640.00 

All,  31     653.00 


1 

40.00 

7 

497.00 

9 

240.00 

11 

185.00 

13 

440.00 

15 

560.00 

17 

640.00 

326  O.  c§  C.  R.  R.  Co.,  et  al. 

LANE  COUNTY— Continued. 

Township  16,  Range  1. 

Section  Acres 

^1^                                                                           3  643.00 

NW  14  of  NW  14 ;  Lots  7,  8,                         5  39.00 

Ny2;Nl/2of  SW%,                                      9  400.00 

NWl4;SWi4ofSWi4;SEl/4ofSEi4,  11  240.00 

S  1/2  of  SW  %,  13  80.00 
S  1/2  of  NE  14;  NW  1^  of  NW  %;  S  1/2  of 

NW  1^;  N  1/2  of  S  1/2;  SE  14  of  SE  14,     15  400.00 

Lots  3,  4;  N  1/2  of  SE  i^;  SW  14  of  SE  14,  17  181.00 
Lots  5,  6,  7,  8;  NE  1/4  of  SE  14;  S  1/2  of 

SE   14,                                                          19  241.00 

S  1/2  of  S  1/2,                                                      25  160.00 

S  1/2  of  S  1/2,                                                       27  160.00 

All,  29  640.00 
N  1/2  of  NE  14;  SE  14  of  NE  14;  NW  l^; 

NW  14  of  SW  1/4;  S  1/2  of  SW  1/4;  NE  14 

of  SEl/4;Si/2of  SEI4,  31  566.00 
E  1/2;  SE  14  of  NW  1/4;  N  1/2  of  SW  1/4; 

SW  14  of  SW  1/4,                                           33  480.00 

All,                                                                         35  640.00 

Township  17,  Range  1. 

E  1/2,  1  320.00 
N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  1/4; 

SE  1/4,  3  602.00 
N  1/2  of  N  1/1,;  SW  1/4  of  NW  1/4;  Lots  1,  2, 

3,  4,  5,                                                                   5  345.00 

Wi/2  0f  NEi4;NWi/4;Lotsl,  2,  4,  5,       7  339.00 


ion 

Acres 

9 

487.00 

11 

480.00 

15 

560.00 

17 

399.00 

19 

40.00 

21 

40.00 

25 

110.00 

31 

126.00 

35 

521.00 
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LANE  COUNTY— Continued. 

Township  17,  Range  1 — Continued. 

Sect 
E  i/o;  Lots  1,  2,  3,  4,  5;  E  i/,  of  SW  %, 
SW  1/4  of  NE  1/4;  NW  1/4  of  NW  %;  S  1/2 

ofNWi4;Si/2, 

N  1/2;  SW  14;  N  1/2  of  SE  %, 

SE  14  of  NE  1/4;  S  1/2;  Lot  1, 

NW  1/4  of  NE  1/4, 

NW  1/4  of  NW  14, 

NW  1/4  of  S W  1/4 ;  Lots  3,  4, 

S  1/2  of  SW  14;  SW  14  of  SE  1^, 

S  1/2  of  N  1/2;  S  1/2, 

Township  18,  Range  1. 
All,  1     682.00 

N  1/2  of  NE  1/4;  SW  1/4  of  NE  i^;  NW  %; 

Sl/2of  SWl/4;  SEi/4of  SEl^,                3  454.00 
N  1/2;  N  1/2  of  S  1/2;  SW  1/4  of  SW  1/4;  SE 

1/4  of  SE  14,                                                     5  627.00 
NE  1/4;  E  1/2  of  NW  14;  NW  %  of  SW 

l/4;NWl4ofSEl4;SEy4of  SE14,         7  361.00 
N  1/2  of  NE  1/4;  SW  14  of  NE  1/4;  E  1/2  of 

NWl4;Sl/2,                                        "^        9  520.00 

AH,                                                                         11  640.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 
NI/2;  E  1/2  of  SW  1/4;  N  1/2  of  SE  1/4;  SE 

1/4  of  SE  1/4,                                               17  520.00 

NE  1/4  of  SE  14,                                              19  40.00 

NE  1/4;  N  1/2  of  NW  %;  SE  i/4  of  NW  1/4,  21  280.00 
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LANE  COUNTY— Continued. 

Township  18,  Range  1 — Continued. 

Section     Acres 

All,                                                                       23  640.00 

SE  14  of  SE  14,                                                 25  40.00 

Township  19,  Range  1. 

Sl/2ofNEl4;NWy4;Sl/2,                        31  567.00 

Sl/2ofSW%,                                                  33  80.00 

SWy4;Sl/20f  SEI4,                                      35  240.00 

Township  20,  Range  1. 

NW  14  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  14; 

S  y2,                                                                         1  600.00 

NE  14 ;  NE  14  of  N W  y4 ;  NE  14  of  SE  14,  3  242.00 

AH,                                                                         5  618.00 

All'                                                                           7  768.00 

SE  y4  of  NE  y4 ;  SE  14  of  N W  % ;  S  y2,       9  400.00 

NEI4;  S  y2,                                                             11  480.00 

All,                                                                            13  640.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 

All,                                                                           21  640.00 

All,                                                                           23  640.00 

AH,                                                                           25  640.00 

All,  27  640.00 
Lots  7  to  12,  inclusive;  NW  1/4  of  SE  i/i;  S 

1/2  of  SE  14,                                                     31  353.00 

N  1/2,                                                                     35  320.00 


ion 

Acres 

5 

348.00 

7 

470.00 

9 

80.00 

17 

156.00 

19 

151.00 

29 

314.00 

31 

520.00 

33 

280.00 
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LANE  COUNTY— Continued. 

Township  21,  Range  1. 

Sec 
Lots  2  to  7,  inclusive,  11,  12,  13,  14, 
Lots  1  to  10,  inclusive,  15,  16, 
W  1/2  of  S  W  14, 
Lots  1,  7,  9, 13, 

NE  1^  of  NE  14;  E  1/2  of  SE  %;  Lot  6, 
Lots  3,  4,  6,  7,  8,  10,  11,  12, 
SW  1/4  of  NE  1/4;  NW  1/4;  S  1/2, 
N  1/2  of  NE  1/4;  NW  14;  SE  14  of  SE  14, 
N  1/2  of  NE  1/4;  SW  14  of  NE  14;  NW  %; 

Sl/2of  SW1/4;SE14,  35     520.00 

Township  22,  Range  1. 

Lot  4,                                                                     1  47.00 
NE  14  of  NW  1/4;  W  1/2  of  W  1/2;  SE  1/4  of 

SWi/4;Nl/2of  SEl^,                                 5  320.00 

Lots  1,  17,                                                            7  55.00 
NE  1/4;  NE  1/4  of  NW  1/4;  N  1/2  of  SE  1/4; 

SW  14  of  SE  1^,                                             9  320.00 

S  1/2  of  NW  14,                                                  13  80.00 
W  1/2  of  NE  14 ;  SE  1/4 ;  Lots  1,  2,  3,  4,  6,  7, 

8,  10,  11,                                                            15  603.00 
NW  14  of  NE  1/4;  SE  %  of  NE  1/4;  SW  % 

of  SE  1/4;  Lots  1,4,                                       17  201.00 

SE  14  of  SE  14,                                                  19  40.00 

Lots  1,  2,  7,  8,  9,  10,  11,                                     21  241.00 

Wl/2  0f  NEi/4;NWi/4;Si/2,                      23  560.00 

All,                                                                       25  640.00 
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LANE  COUNTY— Continued. 

Township  22,  Range  1 — Continued 

Section  Acres 
E  1/2  of  NE  14 ;  S  W  y4  of  S  W  1/4 ;  N  1/0  of 

SEi4;SWl4of  SE%,                             27  240.00 

S  1/2  of  SW  1^,                                                  29  80.00 

E  1/2;  Lots  1,  2,  3,  4,  5,  7,  8,  9,  10, 11,  20,        31  740.00 

SE  14  of  SE  %,                                                 33  40.00 
NW  14  of  NW  14;  N  1/2  of  SW  14;  SE  14 

ofSWl4;SEl/4,                                          35  320.00 
Township  23,  Range  1. 

N  1/2;  SE  14,                                                       1  492.00 
S  1/2  of  NW  1/4;  N  1/2  of  SW  1/4;  SE  14  of 

SWl4;NWl/4  0f  SE14,                            3  240.00 

Sl/2ofNEi/4;SEi/4ofNWl4;Sl/2,           5  440.00 
NE  1/4;  E  1/2  of  SE  %;  Lots  1,  2,  3,  4,  6,  9, 

10,11,12,15,16,                                              7  635.00 

^^»                                                                           9  640.00 

Si/2  0fSWi/4;El/2  0fSEi4,                       n  16O.OO 

All,                                                                         13  640.00 

AH,                                                                         17  640.00 

Lots  3,  4,  5,  6,  7,  8,  9,  14,  15,  16,  17,  19,  20,      jy  4«3.yu 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

All,                                                                           25  640.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 
All,                                                                         31  1,065.00 

All,                                                                           33  640.00 

N  1/0;  SE  1/4,                                                       35  480.00 
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Township  24,  Range  1. 

Section  Acres 

Lots  1,  2,  3,  4;  SWl^of  NWI4,  1  198.00 

Nl/s;  SWi4;NWi4of  SE14,  5  518.00 

NE  1/4,  7  160.00 

Township  15,  Range  2. 

All,  23  640.00 

All,  25  640.00 

N  1/2 ;  N  1/2  of  SE  14,  35  400.00 

Township  16,  Range  2. 

All,  7  659.00 

All,  17  640.00 

All,  19  659.00 

All,  21  640.00 

NWl/4ofSW14,                     •  23  40.00 

Ey2of  NEl4;Lots5,  6;  SEI4,  25  268.00 

NW  %,  27  160.00 

Sy2  0fNEi4;NWl4;Sl/2,  29  560.00 

All,  31  655.00 

Wy2;Lotsl,  2,  3,  33  367.00 

Township  17,  Range  2. 

N  y2  of  N  y2,  5  171.00 

NW  1/4  of  NE  14;  S  1/2  of  NE  14;  W  1/2;  N 

1/2  of  SE  14;  Lots  1,2,  3,  7  618.00 

Lots  1,  2,  3,  5,  9 ;  N W  14  of  NW  1/4 ;  N W 14 

of  SW  14,  13  216.00 

NE  1/4;  S  1/2  of  NW  1/4;  Lots  1,2,  15  316.00 

NE  1/4  of  NE  1/4,  23  40.00 


;ion 

Acres 

1 

271.00 

15 

20.00 

15 

120.00 

19 

100.00 

21 

67.00 
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LANE  COUNTY— Continued. 
Township  18,  Bange  2. 

N  1/2  of  N  1/0;  S  W  %  of  NW  %, 
Lot  9, 

Township  19,  Bange  2. 
S  1/2  of  SW  1/4;  SW  %  of  SE  i^, 
S  1/2  of  SE  1/4;  Lot  4, 
SE  14  of  NE  14 ;  Lots  3,  4, 
S W 1/4  of  NE  14 ;  SE  %  of  NW  14 ;  S  l/o,     23     400.00 
W  1/2  of  E  1/2 ;  W  1/2 ;  SE  %  of  SE  14,  25     520.00 

N  1/2  of  NE  1/4;  SE  14  of  NE  1/4;  N  1/2  of 

NW  14 ;  NE  14  of  SE  14 ;  S  1/2  of  SE  1/4,  27     320.00 
S  1/2  of  NE  1/4;  SE  14  of  NW  %;  NE  14  of 

SWl4;Si/2of  SW1/4;SE14,  29     400.00 

E  1/2  of  NE  1/4;  W  1/2  of  SW  14;  NE  %  of 

SE  1/4,  31     205.00 

All,  33     640.00 

All,  35     640.00 

Township  20,  Bange  2. 
All,  1     592.00 

S  1/2  of  NE  1/4;  SE  %  of  NW  14;  E  1/2  of 

SW  1/4;  SE  3/4;  Lots  1,2,  3,  4,  5,  3     526.00 

Ni/2of  NEy4;SE%of  NEl^  11     120.00 

All,  13     628.00 

S  3/2  of  NE  1/4;  SE  1/4  of  NW  %;  E  1/2  of 

SW14;SE14,  15     360.00 

NW  1/4  of  NE  14;  S  Yo  of  NE  i/4;  NW  1/4; 

S  1/2,  19     608.00 
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Township  20,  Range  2 — Continued. 

Section     Acres 
S  i/o  of  N  1/2;  W  1/2  of  SW  14;  E  1/2  of 

SE 14,  21     320.00 

NE  1/4;  N  1/2  of  NW  1/4;  SW  %  of  NW 

1/4;  S  1/2,  23     600.00 

W  1/2,  25     320.00 

NW  1/4  of  NE  1/4;  SE  14  of  NE  %;  NW 

i/4;NWi/4of  SWi/4;El/2of  SEI4,     27    360.00 
N  1/2 ;  N  1/2  of  S  1/2,  29     480.00 

Lots  6,  7,  9;  W  1/2  of  SE  14;  E  l/o  of  SW 

1/4,  31     193.00 

NEl/4ofNE14,  33       40.00 

N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  1/4; 

SEI4,  •  35     600.00 

Township  21,  Range  2. 

N  1/2;  N  1/2  of  SW  14;  SE  14  of  SW  1/4; 

NEl4of  SEl4;Sl/2  0f  SEI4,  1     561.00 

SW  l^  of  S  W  1/4,  3       40.00 

Lots  1,  2,  3;  SE  %  of  SW  %;  NW  %  of 

SE14;Si/2of  SEi^,  5     211.00 

SW  14  of  NW  1/4;  E  1/2  of  SW  1/4;  S  1/2  of 

SE  1^,  7     202.00 

N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  %; 

SE  1/4,  9     600.00 

El/2of  NEi/4;  Lot  1,  13     103.00 

All,  15     640.00 

NE  l^;  E  1/2  of  NW  %;  NW  1/4  of  NW  %; 
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Township  21,  Range  2 — Continued. 

Section     Acres 
N  1/2  of  S  1/0;  SW  14  of  SW  14, 
SEI4  of  SE  1/4, 
AU, 

NW 14  of  SE  1^, 
All, 
All, 

N  1/2;  SW  1/4;  W  1/2  of  SE  14, 
All, 
All, 

Township  22,  Range  2. 

All, 

SE  1/4;  Lots  1  to  11,  inclusive 

Lots  1,  2,  4,  8, 

SE  1/4  of  NE  14 ;  NE  14  of  N W  1/4 ;  NE  1/4 

of  SE  14,  7     120.00 

Wl/sof  SEI4;  SE  l4of  SE  14,  9     120.00 

NE  14;  N  1/2  of  NW  14;  S  1/2  of  SW  14; 

NW  1/4  of  SE  14,  11     360.00 

SW  1/4  of  NE  1/4;  SW  14  of  NW  14;  SW 
14  of  SW  1/4;  NW  14  of  SE  1/4;  S  1/2  of 
SE  14,  15     240.00 

W  1/2  of  NE  1/4;  NE  14  of  NW  14;  SE  14 
of  SW  1/4;  NE  1/4  of  SE  1/4;  S  1/2  of 
SE  14,  21     280.00 

N  1/2  of  NW  1/4 ;  S W  14  of  NW  1/4,  23     120.00 

S  %  of  S  1/2,  29     160.00 


17 

480.00 

19 

40.00 

21 

640.00 

23 

40.00 

25 

640.00 

27 

651.00 

29 

576.00 

33 

640.00 

35 

640.00 

1 

856.00 

3 

631.00 

5 

166.00 
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Township  22,  Range  2 — Continued. 

Section 

Acres 

All,                                                                       31 

641.00 

All,                                                                       33 

640.00 

Sy2  0fSWl/4;SEl^                                     35 

240.00 

Township  23,  Range  2. 

S  1/2  of  NW  14;  SW  1^;  NW  l^  of  SE  14; 

S  1/2  of  SE  14;  Lots  2,  3,  4,                          1 

388.00 

All,                                                                       3 

520.00 

AU,                                                                       5 

525.00 

All,                                                                       7 

541.00 

All,                                                                       9 

640.00 

All,                                                                     11 

640.00 

NE  1/4  of  NW  14;  W  1/2  of  W  1/2;  SE  i/4  of 

SW  1/4;  SE  %,               -                        13 

400.00 

All,                                                                       15 

640.00 

AU,                                                                     17 

640.00 

All,                                                                     19 

545.00 

All,                                                                       21 

640.00 

All,                                                                       23 

640.00 

W  1/2  of  NW  1/4,                                               25 

80.00 

AU,                                                                     27 

640.00 

All,                                                                       29 

640.00 

N  1/2,                                                                   33 

320.00 

N 1/2,                                ^                                  35 

320.00 

Township  16,  Range  3. 

Lots  3,  4,  5,                                                            9 

12.00 

N  1/2;  NI/2  of  S  1/2;  SW  1/4  of  SW  3/4;  SE 

1/4  of  SE  14,                                              13 

560.00 

336  O.  (%  C.  R.  R.  Co.,  et  ah 
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Township  17,  Range  3. 

Section  Acres 

E  l/o  of  SE  14,                                                    1  80.00 

Lot  4,                                                                      5  18.00 

W  1/2  of  NW  14,                                               11  80.00 

NE  14  of  NE  14,                                               13  40.00 

'Township  19,  Range  3. 

W  1/2 ;  S W  14  of  SE  14,  19     376.00 

Lot  3,  35         3.00 

Township  20,  Range  3. 

E  1/2  of  NE  1/4;  NW  14  of  NW  1/4;  E  1/2  of 

SE  14,                                                           1  199.00 

NW  1/4  of  NE  1/4 ;  N W  14 ;  W  1/2  of  S W  1/4,  7  292.00 

SW  14  of  SW  14,                                             9  40.00 

Lot  4,                                                                  13  39.00 

Nl/2;Ny2of  SEl/i;Ey2of  SWI4,           17  480.00 

Lot  1,                                                                    19  12.00 

SWy4of  NWl/i;  Sl/oof  SW%,             31  117.00 

Township  21,  Range  3. 
W  y2  of  NE  14;  SE  yi  of  NE  %;  NE  %  of 

SE  14;  S  y2  of  SE  %,  3     241.00 

Lot  1,  9       20.00 

s  y2  of  NW  y4;  w  y2  of  sw  y4;  s  y.  of 

SE  yi,  11     240.00 

SWi/iof  NE  14;  NE  y4  of  NW  y4;  S  y2of 

NW  14;  w  y2  of  SW  y4;  NW  y4  of 

SE  14,  13     280.00 
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Township  21,  Range  3 — Continned. 

Section  Acres 
NE  1/4 ;  E  l/o  of  N  W  1/4 ;  E  1/2  of  SE  14,  15  320.00 
Lot  5;  81/2,  17     343.00 

E  1/2;  E  1/2  of  W  1/2,  19     480.00 

N  1/2;  NE  1/4  of  SW  1/4;  S  1/2  of  SW  1/4; 

SE  1/4,  23     600.00 

All,  25     640.00 

E  1/2;  NE  14  of  NW  1/4;  S  1/2  of  NWi/4;  N 

l/2  0f  SWl/4;  SE  1/4  of  SW  14,  27     560.00 

SW  14  of  NEi/4;  NW  14;  N  i/>  of  SW 


^A;  Lot  2, 

29 

298.00 

All, 

31 

654.00 

Lot  1, 

33 

19.00 

All,                                               • 

35 

640.00 

Township  22,  Range  3. 

WI/2, 

1 

333.00 

All, 

3 

641.00 

NE  1/4;  N  1/2  of  NW  1/4;  S  1/2, 

7 

576.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

15 

640.00 

NW  14  of  SE  1/4;  SE  i/4  of  SE  14, 

17 

80.00 

Lot  2;  W  1/2, 

19 

383.00 

All, 

21 

640.00 

All, 

23 

640.00 

NW  1/4;  S  1/2, 

25 

417.00 

All, 

27 

640.00 
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Township  22,  Range  3 — Continued. 

Section  Acres 

Sy2  0fNEl/4;Ny2  0fSEl/4,                        29  160.00 
SW  1/4  of  NE  1/4;  W  1/2;  NW  1/4  of  SE  1/4; 

S  1/2  of  SE  14,                                              31  502.00 

All,                                                                            33  649.00 

All,                                                                           35  650.00 

Township  23,  Range  3. 

All,                                                                         1  645.00 
NE  1/4;   NE  1/4  of  NW  1/4;   NW  %  of 

SW  1/4,                                                            3  240.00 
W  1/2  of  NW  1/4;  NW  1/4  of  SW  1/4;  S  1/2  of 

SW  1/4,                                                              5  199.00 

W  1/2  of  NE  1/4 ;  N W  1/4 ;  N  1/2  of  S  1/2,         9  403.00 

SEy4of  SW%;Lots6,  7,                             11  122.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

SE  1/4  of  NE  V4 ;  W  1/2  of  N W  1/4 ;  S W  1/4,  17  280.00 

All,                                                                         23  640.00 

Township  18,  Range  4. 

Lot  5,                                                                   19  20.00 

NEl/4  0fSWV4;Sl/2  0fSWV4,                   27  120.00 

E  1/2  of  NE  V4 ;  S  W  1/4  of  N  W  14,                 33  120.00 

E  1/2  of  NE  14,                                                  35  80.00 
Township  19,  Range  4. 

NE  1/4  of  NE  V4;  SE  1/4  of  NW  1/4;  SW 

14;  SW  1/4  of  SE  1/4,                                    3  282.00 

SVsof  NEy4;Ny2of  SEy4,                         5  160.00 
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Township  19,  Range  4 — Continued. 

Section  Acres 
S  1/2  of  NE  Vi;  NE  1/4  of  SW  i^;  S  1/0  of 

SW14;SE1^                                            7  362.00 
E  1/2  of  NE  14;  W  1/2;  NE  1/4  of  SE  14; 

S  1/2  of  SE  l^                                              9  520.00 

NW14ofNWl/4,                                              11  40.00 

SEViof  SWl/4;Sl/2of  SEl/4,                     13  120.00 
NW  14  of  SW  1/4;  S  1/2  of  SW  14;  SW  14 

of  SE  l^                                                    15  160.00 
E  1/2  of  E  1/2;  W  1/2  of  NAV  1/4;  SE  %  of 

S W  1/4 ;  SW  1/4  of  SE  14,                         17  320.00 

SE  l4of  NEI4;  SEl/^,                                  19  200.00 

All,                                                                         21  640.00 
NE  1/4  of  NE  1/4;  SW  1/4  of  NE  14;  SE  14 

of  N W  14 ;  N  1/2  of  SE  %,                       23  200.00 

NWl4;Sy2,                                                    25  480.00 

Sy2ofNE  1/4;  NWI/4;  8  1/2,                        27  560.00 
E  1/2;  N  1/2  of  NW  1/4;  NE  1/4  of  SW  1/4;  S 

1/2  of  SW  1/4,                                               29  520.00 

NEl/4of  NE1/4;N  Wl/4  0f  SWI/4,           31  81.00 

All,                                                                           33  640.00 

NW  14,                                                                   35  160.00 

Toxvnship  20,  Range  4. 

W  1/2  of  E  1/2;  SE  1/4  of  NE  1/4;  W  1/2; 

NE  1/4  of  SE  1/4,  1     558.00 

All,  3     637.00 

NI/2  of  NE  i/i;  SW  1/4  of  NE  14;  N  1/2  of 
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Township  20,  Range  4 — Continued. 

Section  Acres 

SE14;  SWy4of  SE%,                          5  238.00 

Lots  1,  2,  3,                                                          7  11.00 

NE  14;  S  1/2  of  NW  %;  SWI/4;  W  1/2  of 

SE%,                                                           9  480.00 

NEy4;Ny2of  NW14,                                11  240.00 
SE  y^  of  NE  y4;  N  ^2  of  NW  y4;  SE  y4  of 
NW  y4;  N  yo  of  SW  y4;  SW  y4  of 

SWl4;NEi/lof  SEy4,                         15  320.00 

s  y2  of  N  y2 ;  E  yo  of  s wy4 ;  se  y4,        17  400.00 

NE  14;  E  y2  of  W  y2;  N  y2  of  SE  %;  Lot 

2,                                                                 19  425.00 

Ny2;SWl4;NEy4of  SE%,                    21  520.00 

W  y2  of  NW  %,                                              23  80.00 

NW  %;  N  y2  of  SW  y4;  NE  y4  of  SE  %,  27  280.00 

Ny2;SWy4,                                                          29  480.00 

SWi4of  NWy4;SWl4;Lot2,                31  229.00 
NE  y4;  W  yo  of  NWy4;  SW  y4  of  swy4; 

SE  14  of  SE  14,                                            33  320.00 

SEy4  0fNEy4;Sy2  0f  SWy4;SEy4,     35  280.00 

Township  21,  Range  4. 

N  ys  of  NE  14 ;  N  W  y4  of  N W  y4,               1  120.00 

N  y2;  N  y2  of  SW  y4,                      3  365.00 

NE  14;  N  y2  of  NW  y4,                                 5  236.00 

Wysof  NEy4;  NWy4;  Sys,                     23  560.00 

All,                                                                       25  640.00 

Ey2;Ey2of  SWI4,                                     35  400.00 
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'Township  22,  Range  4. 

Section  Acres 
NW  1/4  of  NWi/4;  S  i/o  of  NW  14;  SW  % 

of  NE  1/4;  S  1/2,  1  480.00 

E  1/2 ;  E  1/2  of  W  1/2,  11  480.00 
NE  1/4;  N  1/2  of  NW  %;  SWi/4  of  NWi/4; 

S  1/2,  13  600.00 

SEl/4;Wl/2  0fNEl^,  23  240.00 

N  1/2;  SE   %,  25  480.00 

Township  23,  Range  4. 

NE  14,  1  160.00 

SEi/4ofSEi^,  13  40.00 

Township  16^  Range  5. 

N W  1/4 ;  W  1/2  of  S W  %,  7  268.00 

Lots  4,  5,  6,  27  12.00 

SWl/4of  NWl/4;  Lot  8,  29  65.00 

NE  1/4  of  SW  1^,  31  40.00 

Lot  2,  33  13.00 

Township  17,  Range  5. 

Lots  2,  3,  27  1.00 

Township  18,  Range  5. 

SW  1/4  of  SE  1/4,  7  40.00 

Lot  4,  13  11.00 

NW  14  of  NW  1/4,  15  40.00 

SW  1/4  of  SE  1/4,  17  40.00 

SWi/4ofNWi/4;Wi/2of  SWI4,  23  120.00 
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Township  18,  Range  5 — Continued. 

Section  Acres 

SW  14  of  NW  14,                                               25  40.00 

NE  14  of  SE  %,                                             27  40.00 

SW  1/4  of  NW  14,                                              29  40.00 

E  1/2  of  NE  14,                                               33  80.00 

NEl4of  SEl4;Syoof  SEl4;Lots4,  .5,  6,    35  180.00 

Township  19,  Range  5. 

NM,of  NEI4;  Wy2;  Wl/sof  SEI4,         1  481.00 

All,                                                                           5  630.00 

All,  7  641.00 
NW  14  of  NE  %;  NE  %  of  NW  %;  W  1/2 

of  W  %;  SE  14  of  SW  1/4;  S  1/0  of 

SE  14,  9  360.00 
N  1/2  of  NE  14;  SE  14  of  NE  14;  N  1/2  of 

SE  1/4,                                                               11  200.00 

Lot  7,  13  2.00 
W  1/2  of  W  1/2;  SE  14  of  SW  1/4;  SW  1/4  of 

SE  14,  15  240.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  1/4,                                                               17  600.00 

All,                                                                         19  640.00 

Ni/2;SWi/4;Wi/2  0f  SEI/4,                      21  560.00 

S  W  1/4  of  X W  1/4 ;  S W  l/i ;  W  l/.  of  SE  14,  27  280.00 

All,                                                                           29  640.00 

All,                                                                           31  645.00 

All,                                                                       33  640.00 


vs.  The  United  States  343 
LANE  COUNTY— Continued. 

Townshi})  20,  Range  5. 

Section  Acres 

All,                                                                           3  635.00 

All,  5  644.00 
E  %;  N  1/2  of  NW  14;  SE  i/i  of  NW  14; 

31/2  of  SW  14,                                                   7  525.00 

All,                                                                           9  640.00 

W  1/2;  Lots  2,  3,  4,5,  11  412.00 
Lots  1,  6;  W  1/2  of  NE  1/4;  NW  %;  N  1/2 

of  SW  1/4 ;  S W  1/4  of  S W  %,                      15  419.00 

NE  1/4 ;  E  1/2  of  N W  1/4 ;  S  1/2,                       17  560.00 

All,  19  648.00 
N  1/2  of  NE  1/4;  SW  14;  NW  14  of  SE  14; 

S  1/2  of  SE  %,  21  360.00 
W 1/2  of  NW  1/4;  SE  14  of  NW  %;  SW  1/4; 

S  1/2  of  SE  14,                                                23  360.00 

N  1/2 ;  S W  14 ;  N  1/2  of  SE  %,  27  560.00 
NE  1/4;  N  1/2  of  NW  %;  SW  %  of  NW  %; 

S W  % ;  NE  14  of  SE  14,                             29  480.00 

All,                                                                           31  647.00 

All,                                                                           33  640.00 

All,                                                                           85  640.00 

Township  21,  Range  5. 

N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  14; 

SE  14,                                                                   1  600.00 

Lots,  2,  3,  4,                                                           3  122.00 

Lot  1,                                                                         5  41.00 
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Township  15,  Range  6. 

Section  Acres 

S  1/2  of  N  1/2;  S  1/2,                                             7  481.00 

S  1/2  of  NW  %;  S  y2,                                       9  400.00 

NEi4ofNEl4;Sy2ofNWi/4;SWi4,    15  280.00 

All,                                                                         17  640.00 

All,                                                                         19  644.00 

AH,                                                                         21  640.00 

Wy2ofNW14,                                                23  80.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 

All,                                                                         31  637.00 

All,                                                                         33  640.00 

N  y2  of  N  y2 ;  SE  14  of  SE  14,                         35  200.00 

Township  16,  Range  6. 

N W  14  of  NE  14 ;  W  y2,  1  366.00 
NE  yt  of  NE  %;  S  y2  of  N  yo;  N  y^  of 

SWI4;  SEy4  0f  SWy4;SEl4,  3  483.00 
E  ys;  N  ys  of  NW  14;  SE  %  of  NW  14; 

NE  %  of  SW  14,                                           5  496.00 

N  yo;  SW  14 ;  NW  14  of  SE  l^,                      7  534.00 

All,  9  640.00 
NE  14;  E  y2  of  NW  y4;  SW  y^  of  SW 

i4;NEytof  SWI4;  Ny2  0f  SEi/4,  11  400.00 
NE  1/4;  E  y2  of  NW  14;  SW  1/4  of  SW  y4; 

Ey2ofSE14,                                                  13  360.00 

NW  14  of  NE  14;  S  y,  of  NE  y^;  S  y,,          15  440.00 

E  y2;  N  y2  of  NW  1/4;  SW  14  of  SW  y^,     17  440.00 
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Township  16,  Range  6 — Continued. 

Section  Acres 

All,                                                                         19  664.00 

NWl4;SEi/lof  SEI4,                                 21  200.00 

All,                                                                         23  640.00 

E  1/2  of  SE  l^                                                   25  80.00 

N  1/2  of  NE  14 ;  N W  1/4 ;  N  1/2  of  S W  1/4,     27  320.00 
N  1/2;  SW  %;  N  1/2  of  SE  1/4;  SW  % 

of  SE  %,                                                           29  600.00 

All,                                                                         31  654.00 
SW  1/4  of  NW  1/4;  NW  14  of  SW  14;  S  1/2 

of  S  1/2,                                                              33  240.00 

All,                                                                         35  640.00 

Township  17,  Range  6. 

N  1/2  of  N  1/2;  SW  1/4  of  NW  %;  N  1/2  of 

S W  1/4 ;  N W  14  of  SE  14 ;  Lots  2,  3,  4,       1  402.00 

SW  %,                                                                    3  160.00 

N  1/2,                                                                       5  326.00 
SE  1/4  of  NE  1/4;  N  1/2  of  NW  1/4;  SW  l^ 

of  NW  1/4;  NE  1/4  of  SE  14,                      7  202.00 

SE  i/4of  NEi/4;  S  1/2,                                      9  360.00 

Ni/2;Ni/2of  SWi4;Ei/2  0f  SEi^,           11  480.00 

Lots  2, 3,                                                               13  36.00 

N  1/2,                                                                     15  320.00 
NW  14  of  NE  1/4;  E  Vi  of  W  1/2;  NW  l^  of 

SE  14;  Lot  2,                                                 17  278.00 

Lots2,3;  Wl/2;NW3/4of  SEI4,                 19  391.00 
N  1/2  of  NE  1/4;  SE  %  of  NE  3/4;  NE  1/4  of 


346  O.  (§  C.  R.  R.  Co.,  et  al 

LANE  COUNTY— Continued. 

Township  17,  Range  6 — Continued. 

Section     Acres 

SE  1/4 ;  S  1/2  of  SE  14,  21     240.00 

Ei/2of  SE%;Lots4,  5,  6,  23     106.00 

NW  14  of  NE  1/4;  E  1/2  of  NW  %;  NW  % 

of  S W  14 ;  Lots  2,  3,  4,  5,  6,  7,  29     258.00 

NW  1/4  of  NE  14;  N  1/2  of  NW  14;  SW  14 

of  NW  1/4;  N  1/2  of  SW  1/4;  S  1/2  of  SE 

14 ;  S W  14  of  S W  14,  31     365.00 

E  1/2  of  SW  1/4;  NW  1/4  of  SE  1/4;  S  1/2  of 

SE  %,  35     200.00 

Township  18,  Range  6. 

W  1/2  of  NW  14;  Lot  7,  1  115.00 

Ni/2;Ni/2of  SI/2;  SEi4of  SE14,  3  570.00 

N  1/2;  N  1/2  of  SW  14;  SE  14  of  SW  1/4; 

SEl^,  5  668.00 

Si/2of  NEi/4;NWy4;  SI/2,  7  584.00 

NWi/4of  SWy4;Si/20f  SWi/4;SE%,     9  280.00 

E  1/2 ;  SE  14  of  NW  % ;  E  1/2  of  SW  %,  11  440.00 
NW  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  N  1/2  of 

NW  1/4;  SE  1/4  of  NW  1/4;  NE  l^  of 

SWI/4,  13  280.00 

N  1/2  of  NW  1/4;  SW  %  of  NW  14;  NW  % 

ofSWlA,  15  160.00 

All,  17  640.00 

All,  19  665.00 

All,  21  640.00 

Lots3,4;NEi/4of  SWy4;Sy2of  SI/2,  23  248.00 
N  1/2;  N  1/2  of  SW  1/4;  SW  1/4  of  SW  1/4; 
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TotvnsJiij)  18,  Range  6 — Continued. 

Section  Acres 

SE  14,  25  600.00 

All,  27  640.00 

All,  29  640.00 

All,  31  665.00 

All,  33  646.00 

W  1/2  of  E  1/0 ;  W  1/2 ;  SE  i/t  of  SE  14,  35  525.00 

Township  19,  Ra7ige  6. 

All,                                                                         1  639.00 

All,                                                                           3  637.00 

All,                                                                           5  644.00 

All,                                                                           7  638.00 

Nl/s;  SWi/i;  S  l/2of  SE  14,                          9  560.00 
N  1/2;  N  1/2  of  SWI4;  SWi/4  of  SW  1/4; 

E  1/2  of  SE  1^,  11  520.00 

All,  13  640.00 

All,  15  640.00 

All,  17  640.00 

All,  19  640.00 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 

All,  29  640.00 

All,  31  640.00 

All,  33  640.00 

All,  35  640.00 
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Township  20,  Range  6. 

Section  Acres 

N  1/2;  N  1/2  of  SW  1/4;  SE  3^                            1  564.00 
N  1/2;  N  1/2  of  SW  %;  SE  %  of  SW  %; 

SE  %,                                                               3  607.00 

All,                                                                         5  640.00 

All,                                                                         7  636.00 

All,                                                                         9  640.00 
N  1/2  of  NE  1/4;  SW  14  of  NE  14;  E  1/2  of 

Wi/2;SWl4of  SW14;SE14,                11  480.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 
NE  1/4;  N  1/2  of  NW  %;  SE  14  of  NW  1/4; 

N  1/2  of  SE  %,                                               19  360.00 

All,                                                                            21  640.00 

All,                                                                         23  640.00 

N 1/2,                                                                      25  320.00 

Township  15,  Range  7. 

S  1/2  of  NE  1/4;  SE  1/4  of  NW  1/4;  NE  % 

of  SW  1/4;  S  1/2  of  SE  14;  Lots  2,  3,             7  315.00 

S  1/2  of  N  1/2;  S  1/2,                                             9  480.00 

S  1/2  of  N  1/2 ;  S  1/2,                                             11  480.00 

All,                                                                         13  612.00 

All,                                                                         15  640.00 

All,                                                                            17  640.00 

All,                                                                            19  633.00 

All,                                                                           21  640.00 
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Township  15,  Range  7- 

-Continued. 

Section 

Acres 

All, 

23 

640.00 

All, 

25 

639.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

758.00 

NWI4 

;  Lots  1  to  12,  inclusive, 

33 

549.00 

NE  1^;  SE  14  of  NW  i^;  NE  14  of  SW 

1/4;  N  1/2  of  SE  1/4;  Lot  2,  35     366.00 

Township  16,  Range  7. 
All,  1     614.00 

S  1/2;  Lots  1,2,  3,  4,  3     513.00 

SE  1/4;  N  1/2  of  SW  1/4;  SE  %  of  SW  %; 

Lots  1,  2,  3,  4,  5     388.00 

N  1/2  of  NW  1/4;  SW  1/4;  NW  1/4  of  SE  1/4; 

S  1/2  of  SE  14, 
NE  1/4;  SE  14  of  NW  %;  N  1/2  of  SE  14, 
All, 
Lots  1  to  12,  inculsive, 

81/2, 

All, 

All, 

All, 

All, 

All, 

NE  1/4;  S  1/2, 

All, 

All, 


7 

377.00 

11 

280.00 

13 

640.00 

15 

562.00 

19 

329.00 

21 

774.00 

23 

628.00 

25 

640.00 

27 

640.00 

29 

640.00 

31 

489.00 

33 

753.00 

35 

627.00 

Section 

Acres 

1 

480.00 

3 

640.00 

5 

617.00 

7 

642.00 

9 

640.00 

11 

640.00 

13 

360.00 

15 

640.00 

17 

640.00 

:,   19 

362.00 

21 

640.00 
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TownsJiip  17.  Range  7. 

N  1/2;  SW  1/4, 

All, 

All, 

All, 

All, 

All, 

SWI/4.  of  NWi4;Sy2, 

All, 

All, 

NW  y^  of  NE  14;  NW  14;  S  1/2  of  S  i/o, 

All, 

N  1/2  of  N  1/2;  SE  14  of  NE  14;  SW  i^  of 

NW  14,  23     240.00 

NE  1/4;  S  1/2, 

NWi4ofNWi4;Sy2ofSWi4;SEi4,    27 

E  1/2  of  NE  1/4;  W  1/2  of  W  1/2;  SE  14, 

NE  14 ;  W  1/2, 

All, 

All, 

Township  18^  Range  7. 
All, 

N  1/2;  SE  1/4, 

NI/2, 

All, 

NE  1/4  of  NE  1/4;  NW  14  of  NW  i/i;  S 

1/2  of  NW  14;  S  1/2,  11     480.00 

All,  13     640.00 


25 

480.00 

27 

280.00 

29 

400.00 

31 

482.00 

33 

640.00 

35 

640.00 

1 

696.00 

3 

533.00 

7 

313.00 

9 

640.00 
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Township  18,  Range  7— 

-Continued. 

Section 

Acres 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

633.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

638.00 

All, 

33 

640.00 

All, 

35 

640.00 

All, 

Township  19,  Range  7. 

1 

641.00 

All, 

3 

646.00 

Lots  1, 

4;  SE  1/4  of  NE  1/4;  8  1/2, 

5 

402.00 

Ei/o; 

Lots  1,  2,  3,  4, 

7 

391.00 

All, 

9 

630.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

NE14 

;  Lot  1, 

19 

182.00 

Lots  1, 

2,6,7,8,9,10,  11,  12;  15; 

16; 

21 

428.00 

All, 

23 

640.00 

N  1/2  of  NE  %;  S  1/2  of  SE  14, 

25 

160.00 

All, 

27 

640.00 

All, 

35 

640.00 
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Township  20,  liange  7. 

Section  Acres 

All,  1  727.00 

All,  3  746.00 

All,  11  640.00 

N  1/2,  13  320.00 

N  V2  of  NE  14,  15  80.00 

Township  15;  Range  8. 

S  1/.  of  N  1/2;  8  1/2,  7  468.00 
SW  1/4  of  NE  14 ;  S  1/2  of  N W  1/4 ;  S W  1/4 ; 

NWi4ofSE%;Sy2ofSEl4,  9  400.00 

Sy2  0fN  1/2;  81/2,  11  480.00 

All,  13  640.00 

All,  15  640.00 

All,  17  640.00 

All,  19  622.00 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 

All,  29  640.00 

All,  31  627.00 

All,  33  640.00 

All,  35  640.00 
Township  16,  liange  8. 

All,  1  056.00 

All,  3  681.00 

All,  5  729.00 

E  1/2;  SE  %  of  8W  14;  Lots  1,  2,  3,  4,  7  456.00 
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Township  16,  Range  8 — Continued. 

Section  Acres 

All,                                                                           9  640.00 

All,                                                                         11  640.00 

All,                                                                            13  656.00 

All,                                                                            15  651.00 

All,                                                                         17  640.00 
NE  1/4  of  NE  1/4;  NE  %  of  NW  1/4;  NE 

14  of  SE  1/4;  S  1/2  of  SE  %;  Lots  1,  2,  3,      19  303.00 

All,                                                                         21  640.00 

All,                                                                            23  640.00 

All,                                                                           25  659.00 

All,                                                                         27  656.00 
NE  1/4;  NE  1/4  of  NW  14;  Si/o  of  NW  i/4; 

S  1/2,                                            •                       29  600.00 

E  1/2,                                                                      31  320.00 

All,                                                                           33  640.00 

N  1/2 ;  NW  14  of  SE  14,                                    35  360.00 

Township  17,  Range  8. 

All,                                                                               1  644.00 
N  1/2;  NW  14  of  SW  1/4;  S  1/2  of  SW  14; 

SW  14  of  SE  1/4,                                              3  485.00 

All,                                                                           5  646.00 
E  1/2;  N  1/2  of  NW  1/4;  SE  14  of  NW  i/4; 

NE  14  of  SW  1/4,                                              9  480.00 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

Ni/2;SE1^,                                                      17  480.00 

All,                                                                         21  640.00 
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.    TowTiship  17,  Ran^e  8 — Continued. 

Section  Acres 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

E  1/2  of  E  1/2,                                                       33  160.00 

All,                                                                         35  640.00 

Township  18,  Range  8. 

NW  14  of  NE  1/4 ;  N W  % ;  W  1/2  of  S W  %,  1  281 .00 

All,                                                                              3  642.00 

All,  9  640.00 
N  1/0;  SW  14;  NW  14  of  SE  1/4;  S  1/2  of 

SE  14,  11  600.00 
S  1/2  of  NE  14;  W  1/0  of  NW  14;  E  1/2  of 

SW14;SE14,                                               13  400.00 

N  1/2;  S  1/2  of  SW  14;  NEI4  of  SEI4,           15  440.00 

Wy2;NEl^,                                                      17  480.00 

All,  19  636.00 
NE  14;  W 1/2  of  NW  14;  SW  1/4;  NE  14  of 

SEl4;Sy2  0f  SEI4,                                     21  520.00 

SE  14  of  NE  14;  SW  14  of  NW  14;  S  1/2,     23  400.00 

All,                                                                           25  640.00 

All,                                                                           27  640.00 

W  1/2  of  NE  1/4 ;  N W  14 ;  S  1/2,                        29  560.00 

All,                                                                         31  640.00 

All,  33  640.00 
N  i/>;  SW  1/1 ;  ^  V"  of  SE  1/4;  SE  1/4  of 

SEI4,                                                                 35  600.00 
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Toicnshlp  19,  Ban^e  8. 

Section  Acres 

All,                                                                           1  844.00 

LotslO,  ll;Wy2of  SEI4,                                3  160.00 

All,                                                                           5  785.00 
N  1/2  of  N  1/0;  SE  1^  of  NE  14;  SE  %  of 

SE  14,                                                               11  240.00 
NE  i/i;  N  1/2  of  NW  i^;  SE  %  of  NW  14; 

NE  1/4  of  SE  14,                                              13  320.00 
TotvnsJiip  15,  Fange  9. 

E  1/2;  SE  1/4  of  NW  14;  E  1/2  of  SW  14,     13  440.00 

E  1/2 ;  E  1/2  of  W  1/2,                                         25  480.00 

Totvnship  18,  Range  9. 

SE  14,                                                                   23  160.00 

All,                                                     t                     25  640.00 

S  1/2  of  SE  14,                                                  33  80.00 

All,                                                                           35  640.00 
Township  19,  Range  9. 

Section  Acres 

SW  14;  Lots  1  to  11,  inclusive,                          1  585.00 

Lotsl,  2,  3,  4;NEl/4of  SWI4;  SEI4,       3  353.00 


Total,  Lane  County,  299,606.00 
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South  of  Base  Line  and  West  of  WiUajncttc  Meridian. 

Township  23,  Range  1. 

Section     Acres 

SW  1/4,  3.5     160.00 
Township  24,  Range  1. 

Sl/oof  NEi4;SEi/4of  NWi4;Sl/2,  1     440.00 

^^'  3     640.60 

NE14ofSEl/4;Sl/oofSE14,  5     120.00 

Lots  1  to  20,  inclusive;  SE  14,  7     913.08 

^11»  9     640.00 

All,  11     640.00 

All,  13     640.00 

All,  15     640.00 

AH,  17     640.00 

Lots  1  to  20,  inclusive;  E  %,  19  1,144.45 

All,  21     640.00 

All,  23     640.00 

All,  25     640.00 

All,  27     640.00 

All,  29     640.00 

Lots  1  to  20,  inclusive;  E  1/2*  31  1,198.15 

All,  33     640.00 

All,  35     640.00 

Tozvnship  25,  Range  1. 

All,  1     641.84. 

All,  3     642.48 

All,  5     643.68 

Lots  1  to  20,  inclusive;  E  V2,  7  1,085.04 

All,  9     640.00 
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Township  25,  Range  1 — Continued. 

Section  Acres 

All,                                                                      11  640.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 

Lotsll,12, 13, 14, 16, 17, 18, 19,20;  SEI4,  19  511.61 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 
Lots  1  to  20,  inclusive;  E  1/2,                           31  1,088.60 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  30,  Range  1. 

All,                                                                        1  639.52 

All,                                                                           7  639.58 

NE  14;  SW  1^;  N  1/2  of  SE  %,                    9  400.00 

All,                                                                         11  640.00 

All,                                                                         13  640.00 
NW  i/i  of  NE  1/4;  S  1/2  of  NE  14;  NW  1/4; 

S  1/2,                                                                  15  600.00 

All,                                                                         17  640.00 

All,                                                                         19  641.12 

All,                                                                         21  640.00 

All,                                                                        27  640.00 

All,                                                                        29  640.00 

All,                                                                        31  640.26 
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Toioisldp  30,  Range  1 — Continued. 

Section  Acres 

All,                                                                         33  G-iO.OO 

All,                                                                         35  G40.00 

Township  31,  Range  1. 

All,                                                                             5  G33.G2 

N  i/o  of  NE  1/4;  W  i/>  of  NW  14;  SW  i/4; 

N  1/2  of  SE  14,                                               7  392.48 

SW  1/4,                                                                  17  IGO.OO 
NE  3/4;  NE  14  of  NW  %;  S  1/2  of  NW  14; 

S  1/2,                                                                   19  595.71 

Ni/2;SE14,                                                    21  480.00 
NW  1/4  of  NE  1/4;  S  i/<,  of  NE  1/4;  NW  1/4; 

S  1/2,                                                                       29  GOO.OO 

All,                                                                           31  640.00 

NE  14  of  NE  1/4 ;  S  1/2  of  NE  l^ ;  S  1/2           33  440.00 

Township  32,  Range  1. 

Lots  1,  2,  3,  4,  5,  6,  12,                                           1  199.80 

Lots  1  to  IG,  inclusive;  S  1/2,                              3  872.86 

Lots  1  to  12,  inclusive;  S  1/2,                              5  825.02 

AU,                                                                           7  616.64 

All,                                                                           9  640.00 

W  1/2,                                                                       11  320.00 

All,                                                                           15  640.00 

All,                                                                         17  640.00 

N  1/2,                                                                      l'>  306.71 

NE  1/4  of  NE  14,                                             21  40.00 

Township  23,  Range  2. 

NWi4of  SW1/4;SE14,                                33  200.00 

S  1/^,                                                                      35  320.00 
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Township  24,  llange  2. 

Section  Acres 

All,  1  638.40 

All,  3  639.40 

All,  11  640.00 

All,  13  640.00 

E  1/2,  15  320.00 

All,  23  640.00 

All,  25  640.00 

All,  33  638.68 

AH,  35  640.00 
Township  25,  Range  2. 

Lots  1  to  20,  inclusive ;  S  1/2,  1  1,036.32 

Lots  1  to  20  inclusive ;  S  1/2,  3  1,065.48 

Lots  1  to  20,  inclusive;  S  l/o,  5  1,067.60 

All,                                                    *  7  510.56 

All,  9  640.00 

SW  14,  11  160.00 

N W  %  of  NW14 ;  SE  1/4  of  S W  i^ ;  S W  1/4 

of  SE  14,  13  120.00 

AH,  15  640.00 

All,  17  640.00 

All,  19  533.12 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 

All,  29  640.00 

All,  31  612.37 
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Township  25,  Range  2 — Continued. 

Section  Acres 

All,                                                                       33  617.48 

All,                                                                         35  626.04 

Township  26,  Range  2. 

All,                                                                           1  642.84 

All,                                                                           3  638.84 

All,                                                                           5  635.18 

All,                                                                           7  636.80 

All,                                                                           9  640.00 

All,                                                                         11  640.00 

All,  13  640.00 
N  1/2  of  NE  14;  SW  14  of  NE  %;  NW  %; 

S  %,  15  600.00 
N  1/2  of  NE  14;  SE  14  of  NE  14;  NW  i/4; 

N  1/2  of  SW  14;  SW  14  of  SW  1^;  SE  14 

of  SE  1/4,  17  440.00 
NE  1/4;  NE  14  of  NW  14;  S  l/o  of  NW  1/2; 

^  %'                                                                     23  600.00 

"^^'                                                                           25  640.00 

^^  ^/4'                                                                     35  160.00 

Tozcnship  27,  Range  2. 

^^^'  1  647.60 
N  1/2;  NW  1/4  of  SW  1/4;  SE  14  of  SW  1/4; 

S  1/2  of  SE  14,                                                3  488.82 

^^^'                                                                             5  649.34 

^^Wl/4,                                                                     7  150.80 


vs.  The  United  States  361 
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Township  30,  Range  2. 

Section  Acres 

All,                                                                         13  640.00 

S  l/o,                                                                       15  320.00 

E  1/2,                                                                      21  320.00 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 
NE  1/4  of  NE  i/i;  S  1/2  of  NE  %;  S  1/2  of 

NW14;Sy2,                                                   33  520.00 

All,                                                                         35  640.00 

Township  31,  Range  2. 

Wy2ofSW%,                      .                        1  361.35 

NE%of  NE1/4;NW14,                                 3  201.06 

SW  14,                                                                    9  160.00 
NW  1/4  of  NE  14;  S  1/2  of  NE  1/4;  NW  i/4; 
N  1/2  of  SW  14;  SW  14  of  SW  14;  N  1/2 

of  SE  1/4;  SE  l^  of  SE  1/4,                       11  520.00 
NE  l^;  N  1/2  of  NW  14;  SE  i/4  of  NW  1/4; 
NE  1/4  of  SW  14;  S  1/2  of  SW  l^;  N  1/2 

of  SE  1/4 ;  S  W  1/4  of  SE  %,                           13  520.00 

SE  14,                                                                   15  160.00 

All,                                                                         23  640.00 

E  1/2 ;  N  1/2  of  N  W  1/4 ;  S  1/2  of  S  W  14,          25  480.00 

Township  24,  Range  3. 

Wy2of  NEl/4;  WI/2,                                       5  408.34 
NE  14;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  l^; 


362  O.  (§  C.  7?.  F.  Co.,  et  ah 

DOUGLAS  COUNTY— Continued. 

Township  24,  Range  ^—Continued. 

Section  Acres 

^1'                                                                           7  633.00 

W  1/2  of  W  1/2                                                       9  160.00 
E  M>  of  XE  14;  NW  14  of  SE  1/4;  S  1/2  of 

SE  14,                                                               15  200.00 

El/2  0fNEi4;Wy2  0fSEl/4,                      17  160.00 

W 1/0,                                                                   19  317.28 

SE  1/4  of  N  W 1/4 ;  N  1/,  of  S  W  1/4,                   21  120.00 

NWy4ofNWl/4,                                              23  40.00 
N  1/2  of  N  1/2;  SW  1/4  of  NE  14;  SE  1/4  of 

NWi/4;Si/2  0fSEl/4,                               31  321.23 
Totvnship  25,  Range  3. 
SW  1/4  of  NE  14;  NW  1/4  of  NW  14;  S  1/2 

of  NW  14,                                                        3  157.18 

S  14  of  SE  14,                                                      5  80.00 

El/2;Ei/2ofWi/2;SWl/4of  SW14,           7  510.52 

NW  1/4;  SW  1/4  of  SW  1/4,                              9  200.00 

All,                                                                         13  640.00 

W  1/2,                                                                     17  320.00 

All,                                                                            10  630.51 

NE14;Sl/o,                                                        23  480.00 

All,                                                                           25  640.00 

All,                                                                         27  640.00 

All,                                                                           29  640.00 
SW  14  of  NE  14;  S  1/2  of  NW  1/4;  NE  14 

ofSWl/4;NWl/4of  SEI4,                        31  197.99 

All,                                                                           33  640.00 

All,                                                                           35  640.00 


r*.  The  United  States  3G.3 
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Township  26,  Range  3. 

Section  Acres 

E  i/o;  X  1/2  of  NW  1/4;  SE  1/4  of  NW  1/4;  S 

1/2  of  SW  14,  1  521.54 

Ny2ofNEl4;NWy4,  3  233.98 

SEy4of  SW14;SEy4,  9  200.00 

Sy^,  11  323.32 

All,  13  643.60 

All,  15  640.00 

E  yo  of  NE  y4 ;  NE  14  of  SE  14,  21  120.00 

All,  23  640.00 

All,  25  640.00 

X  y2 ;  XE  14  of  S  W  y4 ;  X  y2  of  SE  14,  27  440.00 

XEl4of  SEl/i;Sy2of  SEI4,  33  120.00 

All,                                                 •  35  640.00 

Township  27,  Range  3. 

Xy2;Ey2  0f  SVV14;SE1^,  1  554.44 

W  y2  of  XE  1/i;  E  y2  of  XW  1/4;  s  y2  of 

SW  14;  SE  yt»  3  401.42 

XE  14;  E  y2  of  XW  y^;  s  y2,  7  561.90 

All,  9  648.00 

Lots  4,  5,  6,  9,  11,  12,  13,  14,  15,  16,  11  407.79 

All,  13  640.00 

All,  15  640.00 

All,  17  640.00 

All,  19  635.20 

All,  21  640.00 

Ey2;wy2ofwy2,  23  480.00 


364  O.  ^  C.  R.  i?.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

ToxtmsJiip  27,  Rmige  ^— Continued. 

Section     Acres 

^^»                                                                       25  640.00 
W  1/2  of  NE  1/4;  NW  1/4;  N  1/2  of  SW  1/4; 

SWl4ofSWl/4;SEl/4,                           27  520.00 

^^'                                                                         29  640.00 

^1^»                                                                         31  637.99 

E  1/2 ;  SE  1/4  of  NW  1/4 ;  E  I/2  of  S W  1/4,      35  440.00 

Township  28,  Range  3. 

Section  Acres 

^W  14,                                                                 19  152.80 

SWI4,                                                                   31  160.00 

Township  29,  Range  3. 

All,                                                                         1  631.89 

All,                                                                         3  591.12 

All,                                                                              5  572.88 

All,                                                                           7  606.56 
Lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  13,  14,  15, 

16,                                                                         9  616.11 

All,                                                                         11  640.00 

All,                                                                         13  640.00 

Lots  1,  2,  3,  5,  6,  7,  9,  10,  11,  13,  15,  16,          15  492.03 

N  1/2 ;  N  W  1/4  of  SE  1/4 ;  SE  1/4  of  SE  1/4,      17  400.00 
NE  1/4  of  NE  1/4;  S  1/2  of  NE  %;  SE  i/4  of 

NWl/4;Sy2,                                                 21  480.00 

All,                                                                         23  640.00 

All,                                                                           25  640.00 

-^^,                                                                         27  624.48 


vs.  The  United  States  365 

DOUGLAS  COUNTY— Continued. 

Township  29,  Range  3 — Continued. 

Section  Acres 

All,                                                                         29  640.00 

All,                                                                            31  634.23 

Lots  1,  3,  4,  5,  6,  7,  8,  9, 10, 14,  15, 16,             33  490.22 

All,                                                                         35  640.00 

Township  30,  Range  3. 

Lotsl,  2,  3,  4;Sy2,                                             1  398.72 

Lotsl,  2,3,  4;Sl/2,                                              3  401.00 

Lots  1,  2,  5;  NE  %  of  SE  14;  S  l/o  of  S  l/o,     5  251.34 

Lotsl,2,3,4,5,6;El/2ofSWi4;SEl4,     7  449.54 

All,                                                                           9  625.20 

All,                                                                         11  640.00 

All,                                              9                         13  640.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 
N  1/2  of  NE  1/4;  SE  14  of  NE  %;  NE  %  of 

SWy4;Si/2  0fSWy4;SEi/4,                   19  401.63 

All,                                                                           21  640.00 

All,                                                                         23  640.00 
NE  y4  of  NE  %;  S  y2  of  NE  1/4;  SE  14  of 

NW14;Sy2,                                                   25  480.00 

Ny2;Ny2  0f  SWI4,                                        27  400.00 
N  y2  of  NE  %;  Lots  1,  2,  3,  4,  5,  6,  7,  8,  9; 

S  y2  of  S  y2,                                                       29  343.88 

All,                                                                         31  598.74 

Ny20fNEy4;NWy4;Sy2,                        33  493.56 

Ne'i^  ;  S  y,  of  N W  14 ;  S  y2,                        35  495.80 


^^^  O.  4-  C.  R.  R.  Co.,  ct  aJ. 

DOUGLAS  COUNTY— Continued. 

Township  31,  Range  3. 


All, 

All, 

All, 

All, 

All, 

AU, 

All, 

All, 

AU, 

All, 

All, 

All, 

All, 

All, 

All 

Lots  1,  2,  3, 

N 1/2;  N  1/2  of  SW  3/4;  SE  14  of  SW 1/4;  SE 

All, 


All, 
All, 
All, 
All, 
All, 
All, 
All, 


Township  32,  Range  3. 


Section 

I  Acres 

1 

799.73 

3 

806.20 

5 

814.78 

7 

654.84 

9 

610.26 

11 

640.00 

13 

640.00 

15 

640.00 

17 

640.00 

19 

657.28 

21 

609.09 

23 

640.00 

25 

640.00 

27 

640.00 

29 

640.00 

31 

128.40 

0  SU 

33 

600.00 

35 

640.00 

3 

640.00 

5 

640.00 

7 

644.18 

9 

640.00 

11 

640.00 

15 

640.00 

17 

640.00 

vs.  The  United  States  367 
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Township  21,  Range  4. 

Section  Acres 

S  l/o  of  NW  14 ;  S  1/2,                                           5  400.00 

All,                                                                           7  642.20 
NE  1/4  of  NE  14;  NW  14;  NE  %  of  SW 

l/4;NWl4ofSEl4,                                     17  280.00 
WI/2  of  NE  14;  E  1/2  of  NW  14;  NW  14  of 

SE  14,                                                                  19  200.00 

SW  1/4 ;  N  1/2  of  SE  1/4,                                      21  240.00 
N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  1/4; 

SE  1/4,                                                                  27  600.00 

N  1/2  of  SW  14,                                                   29  80.00 
N  1/2  of  SW  1/4;  SW  1/4  of  SW  1/4;  S  1/2  of 

SE  1/4,                                                                 31  204.04 

Ei/2;Si/2of  SWl^,                •                      33  400.00 

NW  1/4 ;  W  1/2  of  S W  %,                                  35  240.00 

Township  22,  Range  4. 

SW  14,                                                                    3  160.00 
NE  1/4  of  NE  1/4;  S  1/2  of  N  1/2;  W  1/2  of 

SW  14 ;  SE  l^  of  SE  l^,                                 5  316.24 

All,                                                                           7  677.44 

E  1/2;  N  1/2  of  NW  1/4;  S  1/2  of  SW  %,          9  480.00 

W 1/2  of  W  1/2,                                                      11  1 60.00 

All,                                                                         15  640.00 

NE  14  of  SW  1/4 ;  NW  14  of  SE  14,              17  80.00 

N  1/2 ;  N  y2  of  S  W  % ;  SE  14,                          21  560.00 

E  1/2  of  S W  y^ ;  E  1/2  of  NE  14 ;  N W  l^,      23  320.00 

S  1/2  of  N  W  1/4 ;  S  W  1^,                                     27  240.00 


368  O.  (|  C.  B.  R.  Co.,  et  ah 

DOUGLAS  COUNTY— Continued. 

Township  22,  Range  4 — Continued. 

Section  Acres 

SE  14  of  NE  1/4 ;  N  1/2  of  S  1/2,                       29  200.00 

W  1/2  of  NW 14,                                                  31  99.60 

S  1/2  of  SE  %,                                                     33  80.00 

Ny2;Ny20f  SWI4;  SE14,                        35  560.00 

Township  23,  Range  4. 

NW  1/4;  SE  1/4;  N  i/>  of  SW  %;  SE  14  of 

SW  1/4,                                                                  1  440.62 

Nl/2  0f  NWI4;  S  l/2of  SWI4,                    3  160.06 

NE  1/4  of  NE  1/4;  S  1/2  of  S  1/2;  NW  14  of 

SE  %,  7  239.52 
NW  14  of  NE  1/4;  S  1/2  of  NE  %;  E  1/2  of 

N W  14 ;  NE  14  of  SE  1/4 ;  S  1/2  of  SE  14,  9  320.00 
NE  14  of  NE  1/4;  S  1/2  of  NE  ^4;  NW  1/4  of 

SE  14,  11  160.00 
NE  1/4;  S  1/2  of  NW  1/4;  SW  1/4;  N  1/2  of 

SE  14 ;  SW  14  of  SE  1/4,                               13  520.00 

SE  14  of  SE  14,                                                   15  40.00 

All,                                                                         17  640.00 

NE  1/4;  S  1/2  of  NW  %;  N  1/2  of  SW  i/4; 

SW  14  of  SW  1/4,                                           19  366.69 

All,                                                                            23  640.00 

All,  27  640.00 
NE  14  of  SW  1/4;  SW  14  of  SW  14;  N  1/2 

ofNWl/4;SEy4of  NWI4,                       29  200.00 

S  1/2,                                                                         33  320.00 

All,                                                                         35  647.75 


vs.  The  United  States  369 

DOUGLAS  COUNTY— Continued. 

Township  24,  Range  4. 

Section  Acres 

All,                                                                           1  651.91 

All,  3  636.40 
SW  14  of  NE  14;  W  1/2  of  SE  14;  Lots  3, 

4,  5,  6,  7,  5  307.53 
N  1/2;  N  1/2  of  SW  1/4;  SW  14  of  SW  14; 

SE  1^                                                                 9  600.00 

All,                                                                         11  641.32 

All,                                                                            13  636.52 

E  1/2  of  NE  14;  W  1/2  of  NW  14;  Lots  4,  5,  15  198.00 

S  %  of  SE  1/4;  Lot  4,                                      23  94.50 

N  1/2 ;  NW  14  of  S W  14 ;  SE  %,  25  520.00 
NE  14;  S  1/2  of  NW  1/4;  NE  14  of  SW  14; 

Nl/oofSEl^,                            •                     29  360.00 

SE  1/4,  33  160.00 
W  1/2  of  NE  1^;  NE  %  of  NW  %;  S  1/2  of 

NW  14 ;  SW  %,                                            35  360.00 

Township  25,  Range  4. 

N  1/2  of  NE  1/4;  SW  14  of  NE  14;  NW  14; 

NEl/4of  SWl4;NWl4of  SEI4,           3  366.26 

SE  1/4  of  SW  14,                                              11  40.00 

S  1/2  of  NE  %;  SE  1^,  13  240.00 
NW  1^  of  NW  1/4;  S  1/2  of  NW  1/4;  SW  1/4; 

Lots  3,  5,  17  329.34 
NE  14  of  NE  1/4;  S  1/2  of  NE  1/4;  S  1/2  of 

S  1/2;  NE  1^  of  SE  1^,                                 19  319.79 

S  1/2  of  SW  14,                                                 21  80.00 


370  O.  ^  C.  R.  R.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

Township  25,  Rmuje  4 — Continued. 

Section  Acres 

All,                                                                         23  640.00 

N  1/2 ;  W  Vo  of  S W  l/i ;  E  1/0  of  SE  l^,          25  480.00 

All,                                                                         27  640.00 
NE  1/4  of  NE  14 ;  S  1/2  of  NE 1/4 ;  N W  %  of 
NWi/4;  NW  1/4  of  SW  1/4;  S  1/2  o^  SW 

14;  SE  %,                                                        29  440.00 

All,                                                                           35  640.00 

Township  26,  Range  4. 
Ni/2ofNEi4, 
Lot  5, 
Lots  9,  10, 
SW  14  of  SW  1/4, 
NW  %  of  SE  14, 

Tozcnship  27,  Range  4. 
Lots  3,  4;  W  1/2  of  W  1/2, 
NE  1/4  of  NE  1/4;  Lot  2, 
E  1/0  of  NE  1/4;  NW  i/i  of  NW  l^;  SW  14 

ofsWi4;SWi4of  SE14,  11     200.00 

NE  1/4;  N  1/2  of  NW  %;  SE  1/4  of  NW  1/4; 

Nl/sof  SI/2;  SWy4  0f  SWl^,  13     480.00 

NE  14  of  NE  14 ;  SW  1/4  of  SE  14,  21       80.00 

NE  14  of  NE  1/4;  S  1/2  of  NE  1/4;  E  1/2  of 

SE  14,  23     200.00 

All,  25     640.00 

NW  1/4  of  NE  1/4;  SE  i/i  of  NE  Vi;  S  1/2 

of  NW  1/4;  N  1/2  of  SW  14;  Lots  1,  2,     29     294.14 


3 

80.80 

7 

46.83 

17 

11.56 

23 

40.00 

35 

40.00 

1 

217.42 

7 

43.96 

vs.  The  United  States  371 

DOUGLAS  COUNTY— Continued. 

Township  27,  Range  4 — Continued. 

Section  Acres 

N  W  1/4  of  N  W 14 ;  XE  1/4  of  SE  1/4 ;  Lot  8,  31  96.50 

Nl/oofNEy4;SEl4ofXEi4,                     33  120.00 

SW  14,                                                                  35  160.00 

Township  28,  Range  4. 

All,                                                                           1  658.36 

S  1/2  of  N  1/2;  S  1/2;  Lot  1,                             3  ,524.04 

Lots  1,  2,  3,  4;  SW  14;  E  1/2  of  SE  l^,  5  286.52 
NE  14  of  NE  1/4;  SE  1/4  of  NW  1/4;  Lots 

1,  2;  E  1/2  of  SW  1/4;  N  1/2  of  SE  1/4; 

SW  14  of  SE  14,                                             7  360.80 

All,                                                                         9  640.00 

All,  •  11  640.00 
N  1/2  of  NE  1/4;  SE  14  of  NE  14;  SW  14  of 

SW  1/4;  NW  14;  NW  1/4  of  NW  14  of 

S W  1/4 ;  S  1/2  of  N W  14  of  S W  i/4 ;  SE  %,  13  510.00 

Nl/2;SWl/4;Lotsl,2,3,  4,  5,                         15  602.20 

NE  1/4;  S  1/2,                                                       17  480.00 

Ei/2;Ni/2ofNWi4;Si/2of  SWI4,  19  481.13 
N 1/2;  SW  1/4;  N 1/2  of  SE  14;  SW  14  of  SE 

14 ;  W  1/2  of  SE  14  of  SE  14,                      21  620.00 

S  1/2  of  SW  1/4  of  SE  1/4 ;  SE  14  of  SE  14,     23  60.00 

All,  25  640.00 
W  1/2  of  NW  1/4;  N  1/2  of  SW  1/4;  SE  14 

of  SW  1/4;  NE  14  of  SE  %;  S  1/2  of 

SE  14 ;  SE  1/4  of  NW  14  of  SE  14,              27  330.00 

E  1/2  of  NE  14 ;  N  W  14 ;  W  1/2  of  S  W  14,     29  320.00 


372  O.  S^  C.  R.  R.  Co.,  et  al. 

DOUGLAS  COUNTY— Continued. 

Township  28,  Range  4 — Continued. 

Section  Acres 

NWy4;Sy2,                                                     31  480.32 

W  1/2  of  E  1/2 ;  W  1/2*                                        33  480.00 

All,                                                                         35  640.00 

Township  29,  Range  4. 

SyoofNW14;SW%;Lotsl,2,  3,  4,5,  6,    1  527.51 

Lots  1  to  16,  inclusive,  3  721.38 
SW  %  of  NW  14;  E  y2  of  SE  14;  Lots 

3,  4,  5  196.14 
NW  14  of  NE  14;  NW  y^  of  NW  %;  E 

y2  of  w  y2 ;  w  y2  of  se  14,                7  319.12 

Lots  1  to  16,  inclusive,                                       9  612.64 

All,                                                                         11  650.64 

All,                                                                         13  640.00 

N  y2;  SW  %;  N  y2  of  SE  i^,  15  560.00 
SW  1/4  of  NE  y^;  N  ^2  of  SW  1/4;  NW  14 

of  SE  1/4;  Lots  1  to  10,  inclusive,  17  493.94 
NE  1/4;  N  1/2  of  NW  %;  E  1/2  of  SE  %; 

Lot  3,  19  358.60 
SE  14  of  SW  14;  S  1/2  of  SE  %;  Lots  1,  3, 

4,  5,  6,  21  268.05 
S W 14  of  S W 1/4 ;  SE  1/4 ;  Lot  4,  23  249.74 
E  1/2  of  E  1/2 ;  N W 14 ;  W 1/2  of  S  W  14,  25  400.00 
All,  27  640.00 
S  1/2  of  S W  14 ;  SE  3/4,  29  240.00 
N  y2  of  NE  1/4;  SW  1/4  of  NW  1/4;  Frac- 
tional W  1/2  of  NW  14  of  NW  1/4;  NW 

l^  of  S  W  14 ;  S  1/2  of  S  W  l^                       31  248.80 


vs.  The  United  States  373 

DOUGLAS  COUNTY— Continued. 

Township  29,  Range  4 — Continued 

Section     Acres 
All,  33     640.00 

N  1/2;  SW  14;  N  1/2  of  SE  1^;  SW  %  of 

SE  14,  35     600.00 

Township  30,  Range  4. 
Lots  1,  4,  9, 

Lots  2,  3,  4,  5,  6,  7,  10,  11,  12,  14,  15, 
Lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  11,  12,  13,  15, 

16, 
Lots  1,  2,  7,  8, 

Lots  2,  6,  7,  8,  9,  10,  11,  13,  14,  15,  16, 
Lots  1,  2,  3,  4,  5,  6, 
Lots  1,  2,  7,  8,  9,  15,  16, 
Lots  10,  11,  14,  15,  • 

Lots  7,  8,  9,  10,  11,  14,  15,  16, 
Lots  2,  3,  4,  6,  15, 
Lots  13,  14,  15,  16, 
Lots  1,  2,  4,  5,  7,  8, 
All, 
All, 

NE  1^ ;  E  1/2  of  N  W 14 ;  Lots  1,  2, 3,  4,  5,  6     31     369.36 
N  1/2;  Lots  1,  2,  3,  4,  33     368.20 

W  1/2  of  NE  %;  NW  l^;  Lots  1,  2,  3,  4, 

5,  6,  35     357.61 

Township  31,  Range  4. 

All,  1     825.16 

All,  3     824.08 

All,  5     811.08 


1 

64.00 

3 

510.41 

5 

635.58 

7 

113.19 

11 

433.49 

13 

223.20 

15 

267.45 

17 

118.94 

19 

303.56 

21 

199.08 

23 

161.95 

25 

143.05 

27 

640.00 

29 

625.27 
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Toivvship  31,  Range  4 — Cojiti 

lined. 

« 

Section 

Acres 

All, 

7 

631.96 

All, 

9 

622.88 

All, 

11 

631.64 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

620.00 

All, 

19 

631.68 

All, 

21 

627.56 

All, 

23 

631.20 

All, 

25 

640.00 

NE  1^;  N  i/o  of  NW  14;  SE  %  of  NW 

1/4; 

SW  1/4  of  SW  14;  E  1/2  of  SE  14, 

27 

400.00 

All, 

29 

613.55 

All, 

31 

644.49 

E  1/2  of  NE  1/4;  W  1/2  of  NW  1/4;  NW  14 

of  SW  1/4;  NE  1/4  of  SE  34, 

33 

240.00 

All, 

35 

632.80 

Toicnship  32,  Ran^c  4. 

Ei/2  0fNEi/4;Sy2, 

1 

400.00 

Nl/2;Lotsl,  2,  3,  4,  .3,  0,  7,  8, 

3 

636.08 

N  1/2  of  N  1/2;  S  1/2  of  S  1/2, 

5 

320.00 

E  1/2  of  E  1/2;  SW  1/4  of  SE  1/4;  Lot  1, 

7 

239.40 

All, 

9 

566.04 

All, 

11 

638.92 

xUl, 

13 

640.00 

All, 

15 

640.00 

E  1/0;  E  Vo  of  NW  1,4;  Lots  1,  2,  3, 

17 

442.39 
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Toivnship  32,  Range  4 — Continued. 

Section     Acres 
All,  19     475.30 

All,  21     640.00 

All,  23     640.00 

All,  25     640.00 

All,  27     640.00 

E  1/2  of  E  1/2;  E  1/2  of  W  1/2  of  NE  14;  W 

1/2  of  E  1/2  of  NW  14;  W  1/2  of  NW  14; 

S W  14 ;  E  1/2  of  S W  14  of  SE  14,  29     500.00 

All,  31     692.93 

E  1/2  of  NE  1/4;  E  1/2  of  NW  %  of  NE  %; 

NW  14  of  NW  1/4;  Lots  3,  4,  6,  7,  9,  10, 

11,  13,  17,  33     406.13 

Township  33,  R^nge  4. 
S  1/2  of  N  1/2;  SW  14;  N  1/2  of  SE  1/4;  Lots 

1,  2,  3,  4,  5     515.68 

All,  7     632.96 

Township  21,  Range  5. 

Lot  1;  S  1/2  of  N  1/2;  SW  %;  N  1/2  of  SE 

l/4;SWl/4of  SEI4,  3     480.54 

NWi/4of  NEl/4;Sl/2  0fNEl/4;NWl4,     5     281.96 

All,  7     646.20 

NW  1/4  of  NE  1/4;  SE  1/4  of  NE  1/4;  E  1/2 

of  NW  1/4;  W  1/2  of  SE  y4;  E  1/2  of 

SW  14,  13     320.00 

All,  19     650.20 

NWl/4ofNWl^,  21       40.00 

S  1/2  of  NE  1/4;  E  1/2  of  NW  %;  NE  %  of 
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Township  21,  Range  5 — Continued. 

Section     Acres 

S W 14 ;  N  1/2  of  SE  1/4 ;  S W 14  of  SE  14,  25  320.00 

El/2ofNEl4;NEl4ofSWi4,                    27  120.00 

EyoofNWl/i;NEl/4of  SWI4,                 29  120.00 

W%ofNWl/4,                                                  33  80.00 

Township  22,  Range  5. 

All,                                                                         1  633.99 
SW  1/4  of  NE  1/4 ;  Lots,  1,  2,  3 ;  S  I/2  of  NW 

1/4;  NE  1/4  of  SW  14;  N  1/2  of  SE  1/4; 

SE  14  of  SE  1/4,  3  396.37 
NW  14  of  NE  1/4;  N  1/2  of  NW  1/4;  SW  14 

of  NW  1/4;  NW  1/4  of  SW  1/4,                     5  205.40 

Wl/2ofNEl/4;NW%;Wl/2ofSWi/4,     7  338.31 

"^'                                                                            11  640.00 

E  1/2  of  NE  1/4,                                                 13  80.00 

N  1/2 ;  NE  1/4  of  S  W  1/4 ;  N  1/2  of  SE  I/4,      15  440.00 

SE  14  of  NE  14,                                                19  40.00 

E  1/2  of  SE  1/4,                                                    23  80.00 

NEl/4ofNEl/4;Sl/2ofNl/2;Sl/2,         25  520.00 
NW  1/4  of  NE  1/4;  S  1/2  of  N  Vo;  SE  1/4; 

NEl4ofSWi/4,                                          27  397.66 

SE  1/4  of  S  W  1/4 ;  S W  1/4  of  SE  14,                  29  80.00 

NE  1/4  of  SE  1/4,                                                31  40.00 

Wl/2  0fNEl/4;NWl/4,                                 33  240.00 

N  1/2;  Lot  1,                                                        35  340.36 

Township  23,  Range  5. 

Nl/2orNEl/4;Wy2;NWy4ofSEl4,         5  431.30 
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Township  23,  Range  5 — Continued. 

Section  Acres 
VV  1/2  of  NE  1/4;  E  i/o  of  NW  %;  W  1/2  of 

SWi4;Nl/2of  SEi4;SEi/4ofSEi^,     7  353.75 

El/2of  NEI4;  SEl^,                                     13  240.00 

W  1/2  of  SW  %,                                               17  80.00 

Ny2;SWi4;Nl/20f  SEI4,                       19  546.70 

SW  14  of  NW  14,                                            21  40.00 

S  1/2  of  N W  1/4 ;  N  1/2  of  S  W  %,                   29  160.00 

NW  1/4  of  NE  14,                                             31  40.00 

Township  24,  Range  5. 

SE  1/4  of  N W  14 ;  NE  14  of  S W  i^,               3  80.00 

Lot  5,                                                                     29  28.41 
SW  1/4  of  NW  14;  SW  1/4;  SW  %  of  SE 

%,                                                 •                    31  236.73 

S  1/2  of  SE  14,                                                    35  80.00 

Township  25,  Range  5. 
NE  1/4  of  SW  14;  S  1/2  of  SW  1^;  N  1/2  of 

SEl4;SWl/4  0fSEl/4,                                 9  240.00 
NE  1/4  of  NE  14;  NW  1/4  of  NW  1/4;  S  1/2 

of  NW  14,                                                      17  160.00 

NEl/4  0f  SWi/4;Si/2  0fSEi4,                   23  120.00 

NEl/4;Sl/2,                                                      25  480.00 

Nl/2;Ni/2  0f  SW14;SE14,                       27  560.00 

S  1/2  of  NE  14,                                                   29  80.00 

N  1/2  of  NE  1/4 ;  N W  14  of  NW  %,              35  120.00 

Township  27,  Range  5. 

S  1/2  of  SE  1^,                                                    25  80.00 
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Township  28,  Range  5. 

Section  Acres 

NEl4;Sl/2,                                                      13  480.00 

N 1/2  of  NE  %;  NW  %;  SE  %  of  NE  %,     23  280.00 
E  1/2;  NE  i/i  of  NW  1/4;  SW  %  of  NW  1/4; 

Nl/2of  SWI4;  SEl4of  SW%,             25  520.00 

N  1/2  of  NE  1/4,                                                   27  80.00 

E  1/2  of  NE  14,                                                   29  80.00 
N  1/2  of  NE  14;  NW  14;  N  1/2  of  SW  %; 

SWl/4of  SWl/4;NEl/4of  SEI4,         31  408.32 

NWl/4of  SWl/4;  Sl/2of  SW14,               33  120.00 

NE  1/4;  E  1/2  of  NW  14 ;  S  1/2,                      35  560.00 

Township  29,  Range  5. 
N  1/2  of  NE  1/4;  NE  14  of  SW  %;  S  1/2  of 

SWl/4;SE14,                                               3  362.66 

SE  1/4  of  NW  %;  N  1/2  of  SW  14,                 5  120.00 
NE  1/4  of  NE  %;  S  1/2  of  NE  1/4;  SE  1/4  of 

NW1/4;SE14;                                              9  320.00 
N  1/2  of  NW  1/4;  SW  1/4  of  NW  1/4;  NW  1/4 

ofsWl4;  Wi/2of  SE%,                         11  240.00 

El/2ofNEi/4;Wl/2ofNWl4,                   15  160.00 

Ei/2  0fNEl/4;SEl4,                                     17  240.00 

N  1/2 ;  W 1/2  of  S W 14,                                      21  400.00 
SE  1/4  of  NE  1/4;  SW  lA  of  NW  1/4;  N  1/2 

of  SWi/4;SEi/4of  SW1/4;SE%,         25  300.00 

E  1/2  of  NE  % ;  W  1/2  of  SE  % ;  Lot  1,         29  199.53 
N W  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  1/4; 

N  1/2  of  SW  Vi;  SW  3/4  of  SW  1/4,         31  418.72 

E  1/2  of  E  1/2,                                                   '^'^  1^^-^^ 
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Township  30,  Range  5. 

Section     Acres 

All,  1  ^^^-1^ 

N  1/.;  SW  14;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  1/4,  3  ^23.36 

Lots  1,2,  3,  4;  SE  1/4,  9  311.20 

NE  1/4;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  %; 

Sy^^  11  600.00 

NW  1/4  of  NE  %;  NW  1/4;  N  1/2  of  SW  1/4; 

Lots  1,  3,  ^^     3^^-^^ 

Nl/.;NwV4  0f  SWy4;Ny2  0f  SEI/4,     15     440.00 

N  1/2;  Lots  4,  5,  IT     370.63 

NE  1/4  of  NW  1/4;  S  1/2  of  NW  1/4;  Lots  1, 

.    ^  19     192.75 

NEy4ofNEy4;Lotl,           *                       21  49.20 

S  y.  of  SE  y4,                                                   25  80.00 

Lot''7,                                                                   27  .57 
Lot  i;  W  V2  of  NW  y4;  SE  y4  of  SW  y^; 

Sy2  0fSEy4,  29     217.32 

SEy4ofSEy4,  31       40.00 

s  y2  of  N  y2 ;  NE  y4  of  n w  y4 ;  s  y2,      35  520.00 

Township  31,  Range  5. 

All,  1     '"'-^^ 

All,  ^    ^^^-^^ 

E  yo  of  SE  y4  of  SE  y4  of  ne  y4;  sw  y^ 

of  NW  y4;  NW  y4  of  NE  y4  of  SW  y^; 

s  y2  of  NE  y4  of  SW  y4;  nw  y4  of  sw 

%;  s  y2  of  SW  y4;  s  y2  of  n  y.  of  se 
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Torvvship  31,  Range  5 — Continued. 

Section     Acres 
%;  E  i/o  of  NE  14  of  NE  1/4  of  SE  14; 


S  1/2  of  SE  1/4, 

5 

320.00 

All, 

7 

638.66 

All, 

9 

640.00 

NW  14  of  NE  1^;  NW  %;  S  1/2, 

11 

520.00 

All, 

13 

640.00 

AU, 

15 

640.00 

All, 

17 

664.32 

All, 

21 

640.00 

AU, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

35 

640.00 

Township  32,  Range 

5. 

N  1/2;  N  1/2  of  SW  1/4;  SE  14  of  SW  14 

• 
5 

SEI/4, 

1 

600.00 

Ei/s, 

3 

319.60 

N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW 

1/4  of 

SE  1/4, 

9 

600.00 

NW  1/4 ;  NW  14  of  SW  i^, 

11 

200.00 

SW  14  of  NE  14;  SE  1/4  of  NW  i/4; 

81/2, 

13 

400.00 

All, 

17 

640.00 

N  1/2  of  N  1/2, 

19 

165.86 

E  1/2;  N  1/2  of  SW  14;  SE  14  of  SW 

■1/4, 

23 

440.00 

N  1/2, 

25 

820.00 

Wi/2of  NE1/4;SE14, 

27 

240.00 

E  1/2  of  SW  1/4;  S  1/2  of  SE  14, 

29 

160.00 
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Township  32,  Range  5 — Continued. 

Section  Acres 
NW  i/i;  NE  l^  of  SW 14;  NW  %  of  SE  % 

of  S W  14 ;  E  1/2  of  SE  %  of  S W  14,         35  230.00 

Township  33,  Range  5. 
E  1/2;  NE  1/4  of  NW  14;  NW  14  of  SW  14; 

S  1/2  of  SW  1/4,                                                   1  483.89 

Ny2;El/2  0f  SEI4,                                          3  398.94 

N  1/2 ;  N  1/2  of  S  1/2,                                             5  487.32 

E 1/2  of  E  1/2;  N  1/2  of  NW  1/4;  Lots  1,  2,  3,     11  332.43 
N  1/2  of  N  1/2;  SW  14  of  NE  1/4;  SE  i/4  of 

NW  14,                                                           13  240.00 

Township  20,  Range  6. 

SW  1/4  of  NW  1/4;  SW  1/4;  S  1/2  t)f  SE  %,     19  282.58 

S  1/2,                                                                       25  320.00 

All,                                                                         27  640.00 

All,                                                                         29  640.00 

All,                                                                         31  643.01 

N  1/2 ;  E  1/2  of  S W  1/4 ;  SE  l^,                        33  560.00 

N  1/2 ;  N  1/2  of  S W  1/4 ;  SE  14,                         35  560.00 

Township  21,  Range  6. 

N  1/2;  SW  14;  N  1/2  of  SE  1/4;  SW  14  of 

SE  1/4,                                                                 1  606.40 

All,                                                                           3  680.00 

All,                                                                           5  729.02 

AH,                                                                           7  584.80 

All,                                                                             9  640.00 
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Totimship  21,  Bange  6 — Continued. 

Section  Acres 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

AH,                                                                            15  640.00 

AU,                                                                         17  640.00 

All,                                                                         19  601.80 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

W  1/2,                                                                    25  316.64 

All,                                                                         27  640.00 

All,                                                                           29  640.00 

All,                                                                         31  616.38 

All,                                                                         33  640.00 

NEl/4;Nl/2of  NW%,                                  35  240.00 

l^otvnship  22,  Range  6. 
NW  %  of  NW  1/4;  S  1/2  of  SW  14;  Lots 

5,6,7,                                                                  1  167.74 

All,                                                                           5  643.84 

Nl/2ofNEl4;NWy4;NEl4of  SWy4,     7  265.04 

N  1/2  of  NE  14,                                                  11  80.00 

Lots  3,  4;  SE  1/4  of  SVV  14;  SE  %,               15  205.72 

SE  14  of  NE  1/4 ;  S  1/2 ;  Lot  3,                         17  390.72 

All,                                                                           19  633.25 

All,                                                                           21  640.00 

W  1/2  of  NW  1/4;  SW  14;  S  1/2  of  SE  Vi,      23  320.00 

W  1/2  of  NE  14,                                                   25  80.00 

All,                                                                           27  640.00 
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Township  22,  Range  6— Continued. 

Section  Acres 

All,                                                                         29  633.96 

All,                                                                           31  664.80 

All,                                                                         33  694.58 

S  1/2  of  XE  1/4 ;  S  1/2  of  S  W 1/4 ;  SE  l^,           35  320.00 

Township  23,  Range  6. 

NW  14  of  NE  1/4;  N  i/o  of  NW  %;  SE  % 
of  NW  1/4;  S  1/2  of  SW  1/4;  SE  1/4  of  SE 

14,                                                                         1  280.83 

All,                                                                           3  637.60 

All,                                                                             5  655.56 

All,                                                     •                       7  601.60 

All,                                                                             9  640.00 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

All,                                                                           15  640.00 

AH,                                                                         17  640.00 

All,                                                                           19  622.88 

All,                                                                           21  640.00 

N  1/2;  W  1/2  of  SW  1/4;  SE  1/4,                    23  560.00 

Nl/2;SWl/4;NW14ofSEl/4,                      25  520.00 

All,                                                                           27  640.00 

All,                                                                           29  640.00 

All,                                                                           31  633.48 

All,                                                                           33  640.00 

All,                                                                           35  640.00 
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Township  24,  Range  6. 

Section  Acres 
NE  14  of  SW  1/4;  NW  1/4  of  SE  1/4;  SE  1/4 

ofSEli,                                                             1  120.00 

All,                                                                           3  640.80 

All,                                                                           5  635.40 

All,                                                                         7  654.72 
N  1/2;  SW  1^;  N  1/2  of  SE  1/4;  SW  %  of 

SE  %,                                                                  9  600.00 

Nl/2of  NW14;S  l/oof  SEI4,                     11  160.00 

N  1/2  of  NE  14 ;  NE  %  of  N W  3/i,                   13  120.00 

E  1/2  of  NW  %,                                                  15  80.00 

All,                                                                         17  640.00 
Lots  2,  3,  4;  SE  %  of  SW  %;  NW  %  of 

SEy4;NE%,                                              19  370.44 

Sy2ofSW%;SWi4of  SE14,                    21  120.00 

Wy2;SWl4ofSEl4,                                    27  360.00 

All,                                                                         31  653.26 
E  y2  of  W  y2;  NW  14  of  NW  i/i;  SW  % 

of  SW  14;  SE  14,                                          33  400.00 

S  y2  of  SE  14 ;  S  W  14,                                       35  240.00 

Toicnship  25,  Range  6. 

NE  14;  S  y2  of  NW  1/4;  N  y2  of  SW  %; 

SWl^of  SWl^;NEl4of  SEl^,          3  404.65 

NW  14,                                                                     5  165.33 

N  y2 ;  W  y2  of  S  W  14,                                         7  404.09 

Lot  10,                                                                     15  2.00 

SEl^ofNWl^;SWl/4of  SWI4,              17  80.00 
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Toxcvship  25,  Range  6 — Continued. 

Section     Acres 
Lots  2,  3,  21  1.20 

Lots  1,  2,  3;  S  1/2  of  NE  1/4;  SE  %  of  NW 

14;  SE  14,  25     324.75 

SE  14  of  SE  14,  33       40.00 

Township  26,  Range  6. 
N  1/2  of  N  1/2;  SE  14  of  NE  14;  NE  1/4  of 

S W  l/i ;  S  1/2  of  S W  Vi. ;  NE  14  of  SE  %,     3     361 .44 
SE  14  of  SE  14,  5       40.00 

NW  14  of  NE  14;  N  1/2  of  NW  14;  SW  I/4 

of  NW  14;  Lots  3,  4,  ,5,  6,  7     267.20 

W  1/2  of  NE  1/4 ;  SE  1/4  of  N W  1/4 ;  S W  1/4,     9     280.00 
NE  14;  E  1/2  of  W  1/2;  N  1/2  of  SE  %;  SW 

14  of  SE  14;  Lot  2,  .  17     44.5.86 

Toicnship  27,  Range  6. 
Lots  3,  4 ;  E  1/2  of  SE  1/4,  7       96.27 

NE  Vi  of  NE  14;  NE  14  of  NW  %;  W  1/2 

of  W  1/2 ;  SE  14  of  S W  14,  19     267.24 

Township  28,  Range  6. 
S  1/2  of  SE  1/4 ;  SW  14,  25     240.00 

NWi/4of  SEl4;Sy2  0f  SEl^,  31     120.00 

Lot  9,  33       21.50 

Lot  4,  35         5.60 

Township  29,  Range  6. 
N  1/2  of  NE  1/4 ;  S W  1/4  of  NE  l^,  1     120.54 

S  1/2  of  NE  1/4 ;  N  1/2  of  SE  1/4 ;  Lots  4,  5,  6,  7,  3     223.55 
All,  5     645.80 

E  1/2  o^  E  1/2;  W  1/2  of  W  1/2 ;  SE  1/4  of  SW 


^^^  O.  .^  C.  R.  B.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

Toicnship  29,  Bancje  Q— Continued. 

Section     Acres 
y4;SWi/4ofSEl4,  7     416.38 

NE  1/4  of  NE  14;  W  Vs  of  E  l/,;  S  i/.  of 

SW  1/4;  Lots  1,  2,  3,  4,  5,  6,  7,  9     446.91 

SW  14;  Lot  4,  11     195  32 

NE  14;  NE  14  of  NW  1/4;  S  %  of  NW  1/4; 

^  %'  13     000.00 

NEl/4;SWl/4;Lot3,  15     345.18 

E  1/2  of  E  1/2;  NW  14  of  NW  1/4;  SW  14 

of  SE  1/4;  Lots  1,2,  3,  5,  I7     309.8O 

A^W  14  of  NE  14 ;  N W  1/4 ;  N W  1/4  of  SAV 

y4;SWl/4ofSEl/4,  19     292.87 

E  14 ;  Lots  1,  2,  3,  4,  5,  6,  7,  8,  2I     492.05 

NE  14  of  NE  1/4;  S  1/2  of  N  l/o;  NW  1/4  of 

NW  1/4;  NE  1/4  of  SW  1/4;  S  1/2  of  SW 
1/4;SE14,  23     520.00 

NW  1/4  of  NE  14:  SE  1/4  of  NE  1/4;  NW 

l/4;Nl/2  0f  SW  l/4;Ey2of  SEI/4,      25     400.00 
NEl/4;El/2  0fNWl/4;Sl/2,  27     560.00 

^^  ^/4»  29     160.00 

^  %'  33     320.00 

N  1/2  of  NW  1/4;  N  1/2  of  SW  1/4;  S  1/2 

of  SE  14,  35     240.00 

ToTvnship  30,  Range  6. 

E  1/2  of  E  1/2;  W  1/2,  1     464.55 

^E  1/4;  S  1/2,  3     470.39 


vs.  The  United  States  ,387 

DOUGLAS  COUNTY— Continued. 

Township  30,  Range  6 — Continued. 

Section     Acres 

NE  1/4  of  NE  3/4;  S  i/i  of  NE  14;  NW  i^ 

of  NW  1/4;  SE  i/t  of  NW  i/i;  NE  14 

of  SWi/4;Sl/2of  SWy4;SEy4,  5     470.07 

NE  14;  NW  14  of  NW  14;  S  1/2  of  NW 

1/4;  S  1/2,  7     022.30 

N  1/2;  SE  14,  9     480.00 

SW  14  of  NE  i/i;  W  1/2;  NW  14  of  SE  1/4,  11     400.00 

NW  1/4  of  NW  14;  S  1/2  of  SE  14,  1.5     120.00 

NW  14  of  NE  1/4;  SE  14  of  NE  14;  N  1/2 

of  NW  1/4;  SW  1/4  of  NW  1/4;  NE  i/i 

of  SWl^;Sl/2of  SWi/4;SEl^,  19     49.5.20 

NW  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NE  1/4 

of  NW  14;  SW  14  of  NW  14;  W  1/2  of 

SW  1/4;  SE  14,  21     440.00 

SW  l/t  of  NW  14,  23       40.00 

SW  14  of  SW  14 ;  SE  14  of  SE  14  ;  Uot  .5,  2.5     1 1 1 .82 
N  1/2  of  SE  1/4;  SW  14  of  NE  1/4;  NW  '4; 

NW  14  of  SW  14,  29     320.00 

W  1/2  of  N W  1/4 ;  S  W  14  of  S  W  1/4,  31     1 31 .90 

SE  1/4  of  NE  14,  3.5       40.00 

Township  31,  Range  6. 

All,  1  040.02 

All,  3  0.51.02 

E  1/2  of  NE  1/4;  NW  14  of  NW  1/4;  S  1/2 

of  NW  l^;  S  1/2,  5  520.24 

All,  7  00.5.70 

All,  9  040.00 


388  O.  ^  C.  R.  R.  Co.,  et  at. 

DOUGLAS  COUNTY— Continued. 

Township  31,  Range  6 — Continued. 

Section  Acres 

All,                                                                         11  640.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

All,'                                                                       17  640.00 

All,                                                                         19  666.34 

All,                                                                         21  640.00 

All,                                                                         23  640.00 

N  1/2;  SW  1/4;  SW  1/4  of  SE  1/4,                   25  520.00 

S  1/2,                                                                     27  320.00 
SE  1/4  of  NW  14;  NE  1/4  of  SW  1/4;  N  1/2 

of  SE  1/4,                                                      29  160.00 

All,                                                                         31  664.00 

S  1/2,                                                                       33  320.00 

Township  32,  Range  6. 

N  1/2;  N  1/2  of  SE  1^,                                       3  394.14 

All,                                                                              5  636.80 

NWy4,                                                                 13  160.00 
NE  1/4;  NE  14  of  NW  1/4;  SW  1/4  of  SW 

%;  N  l/oof  SE  14;  SE  l4of  SEI/4,    15  360.00 

E  1/2,                                                                      17  320.00 

NE  14  of  NW  1/4;  Lots  1,  2,  3,  4,                  19  244.48 

All,                                                                         21  640.00 

N W  14 ;  SE  1/4  of  S W  1/4 ;  S W  1/4  of  SE  1/4,  23  240.00 

N  1/2  of  NW  %,                                                25  80.00 

SE  Vi  of  NE  14;  SE  14,                               27  200.00 

All,                                                                           29  640.00 

Lot  1,                                                                       35  15.42 


vs.  The  United  States  389 
DOUGLAS  COUNTY— Continued. 

Totvnship  33^  Range  6. 

Section  Acres 

N  1/2,  1  321.20 

SE  l4of  SWI4;  SEI4,  3  200.00 

S  1/2  of  SE  14,  5  80.00 
NW  14  of  NE  1/4;  S  1/2  of  NE  1/2;  NW 

1/4;  S  1/2,  7  605.84 

NW  14  of  SW  14,  9  40.00 

Township  19,  Range  7. 

NE  14  of  SE  1/4;  S  1/2  of  SE  14;  Lot  4,  19  143.02 

Lots  3,  4,  5,  13,  14,  21  197.06 

All,  29  640.00 

E  1/2;  Lots  1,  2,  3,  4,  31  418.82 

All,  33  631.60 

Township  20,  Range  7. 

All,  5  773.98 

E  1/2;  Lots  1,  2,  3,  4,  7  371.98 

All,  9  640.00 

S  1/2,  13  320.00 

S  1/2  of  NE  14;  NW  1/4;  S  1/2,  15  560.00 

All,  17  640.00 

E  1/2;  Lots  1,2,  3,  4,  19  395.20 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

N  1/2;  SW  14,  27  480.00 

All,  29  640.00 

E  1/2;  Lots  1,  2,  3,  4,  31  423.58 

All,  33  640.00 

NE  1/4;  S  1/2,  35  480.00 


390  O.  <§  C.  72.  E.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

Township  21,  Range  7. 

Section  Acres 

^^'                                                                         1  789.60 

^^'                                                                           3  785.83 
S  i/o  of  SAV  14;  N  %  of  SE  1/4;  Lots  1  to 

12,  inclusive,                                                   5  630.31 

^11'                                                                           7  600.00 

^11'                                                                           9  640.00 


All, 


11     640.00 


15  640.00 
17  640.00 
19  610.60 


^1'  13  640.00 

All, 

All, 

All, 

^^'  21  640.00 

^1'  23  640.00 

All, 

All, 

^1'  29  640.00 

^11'  31  629.98 


25  640.00 
27  640.00 


All, 


33     640.00 
640.00 


1     668.38 


All,  35 

Township  22,  Range  7. 

All, 

S  1/2  of  NE  1/4;  N  1/2  of  SE  3/4;  SW  14  of 
SE  1/4;  SE  14  of  NW  14;  E  1/2  of  SW 
1/4;  Lots  1  to  7,  inclusive,  3     661.32 

All, 

NE  y^;  E  1/2  of  NW  1/4;  NE  1/4  of  SW 


645.13 


vs.  The  United  States  391 
DOUGLAS  COUNTY— Continued. 

Towjiship  22,  Range  7 — Continued. 

Section  Acres 

14;  N  1/2  of  SE  1^;  SE  i/i  of  SE  i^; 

Lots  1,  3,  4,  7  470.67 

All,  9  631.97 

NE  1^;  S  1/2,  11  480.00 
NE  14;  SE  i/i  of  NW  l^;  NE  14  of  SW 

1/4;  S  1/2  of  SW  1/4;  N  1/2  of  SE  14; 

SE  14  of  SE  %,  13  440.00 

E  1/2;  NE  1/4  of  SWI4,  15  360.00 

NEl4of  NEl/4;  Wl/sof  NWI4,  17  120.00 

Lots  8,  9,  19  29.93 
NE  14;  NE  14  of  NW  1/4;  S  1/2  of  NW 

^/4;  S  1/2,  23  600.00 

All,                                                  *  25  582.56 

All,  27  640.00 

Lots  1,  2,  3,  31  17.52 
Lots  1,  2,  7,  8;  E  I/2  of  SW  %;  NE  %  of 

SE  %,  35  293.14 

Township  23,  Range  7. 

S  1/2  of  N  1/2;  S  1/2;  Lots  1,  2,  3,  1  656.40 
S  1/2  of  NE  14;  N  1/2  of  NW  1/4;  N  1/2  of 

SW  1/4;  NW  1/4  of  SE  14,  3  281.26 

Lots  2,  3,  7  49.10 

Lots  7,  8,  9  41.70 

Lots  4,  16,  11  76.13 

All,  13  640.00 

Lots  4,  5,  6;  NE  1/4  of  SE  1^,  15  137.00 

W  1/2  of  W  1/2;  Lots  1,  2,  3,  4,  5,  6,  17  358.97 


392  O.  4*  C,  R.  K.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

Township  23,  Range  7 — Continued. 

Section     Acres 
Lots  6,  7,  8,  9;  NE  1/4  of  NW  l^;  SW  1/4 

1/4  of  NW  1/4;  NW  %  of  SW  14,  19  239.06 
NW  1/4  of  NE  1/4;  NW  %  of  NW  %;  SE 

1/4  of  NW  1/4;  W  1/2  of  SE  1/4;  SE 

1/4  of  SE  1/4;  Lots  1,  3,  4,  21  352.95 
Lots  2,  3,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14, 

15,  16,  23     526.07 

All,  25     640.00 

Lots  5,  6,  7,  8,  10,  11,  27     133.17 

S  1/2,  31     320.00 

Lot  3;  S  1/2  of  SW  l^,  33     118.20 

Lots  1,  2,  3,  4,  7,  8,  9,  10,  11,  14,  15,  16,  35     482.95 

Township  24,  Range  7. 

Lots  1,  4;  SE  1/4  of  NE  1/4;  SW  14  of  NW 

1/4;  E  1/2  of  SE  1/4,  1  235.67 

Lots  9,  10,  11,  12,  3  146.05 

SW  14  of  NW  1/4;  SW  1/4;  W  1/2  of  SE  14,  5  280.00 

All,  7  661.52 

Lots  1  to  12,  inclusive,  14,  15,  16,  9  608.91 
Lots  3,  4,  9;  S  !/>  of  NW  14;  SW  14; 

SW  1/4  of  SE  1^,  11  386.32 

Lots  1,  2,  3,  6,  7,  8;  S  I/2  of  SE  14,  13  200.76 
Lots  4,  5,  6,  7,  8,  9,  10,  11,  12;  W  1/2  of 

SW  14,  15  390.59 
Lots  1,  2,  3,  4,  5,  6;  SE  14  of  NW  14;  E  1/2 

of  SW  1^;  N  1/2  of  SE  1/4;  NE  14,  17  600.60 


vs.  The  United  States  893 
DOUGLAS  COUNTY— Continued. 

Totcnship  24,  Range  7 — Continued. 

Section  Acres 

Wl/oof  NEl/4;NWl^;  Sy2,                       19  566.76 

SE  1/4  of  SE  1/4;  Lots  1,  4,  5,  7,  11,              21  188.88 

All,                                                                           23  639.52 

All,                                                                            25  640.00 

AU,                                                                         27  609.96 
NE  14;  NE  1/4  of  NW  1/4;  E  1/2  of  SE  %; 

Lots  4,  5,                                                        29  322.60 

Wi/2  0f  NWi/4;  S  i/2of  SWI4,                  31  162.03 
N  1/2  of  NE  1/4;  SE  1/4  of  NW  1/4;  N  1/2 

of  S  1/2;  Lots  1,  3,  4,  5,  6,  7,                     33  494.56 

All,                                                                         35  640.00 

Township  25,  Range  7. 

All,                                                 #1  659.68 

All,                                                                           3  649.96 
NE  1/4;  NE  1/4  of  NW  14;  S  1/2  of  NW  %; 

SE  14  of  SW  %;  SE  14  of  SE  14,           5  355.40 

N  1/2  of  NE    1/4;  Lots  1,  2,  3,  4,  7,  8,  11,       7  384.54 

NE  1/4;  Lots  1,  2,  3,  4,                                      9  238.40 

NEi/4;  Si/2  0f  NWI4;  S  1/2,                       11  560.00 
NE  1/4;  N  1/2  of  NW  14;  SE  14  of  NW  14; 

SW  14,                                                         13  440.00 
N  1/2  of  NE  1/4;  SE  14  of  NE  l^;  N  1/2 

of  SE  1/4;  Lot  3,                                          15  213.33 

All,                                                                         17  625.36 

All,                                                                         19  640.64 
Lots  5,  6;  NE  14  of  SW  1/4;  NW  1/4  of 

SE  1/4;  S  1/2  of  S  1/2,                               21  327.74 


394  O.  &;  C.  R.  R.  Co.,  et  ah 

DOUGLAS  COUXTY— Continued. 

Toicnship  25,  Range  7 — Contimied. 

Section  Acres 
E  1/2  of  NE  1/4;  NE  3/4  of  SW  1/4;  NW  1/4 

of  SE  1/4,                                                        23  160.00 
S  W 1/4  of  NE  1/4 ;  N W 1/4 ;  N  1/2  of  S  W  1/4 ; 

SW  1/4  of  SW  14;  Lot  6,                        27  356.30 
NE  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NE  14 

of  SWI4;  S  l/20f  SWI4;  SEl^,          29  400.00 

E  1/2;  E  1/2  of  SW  14,                                       31  400.00 
Lots  1,  2,  3,  4,  5,  6,  7;  SW  %;  NW  %  of 

SE  14,                                                             33  491.74 

Township  26,  Range  7. 

Lot  6,                                                                    3  4.90 

All,                                                                           5  643.04 

All,                                                                           7  646.02 

NE  14;  S  1/2  of  NW  1/4;  S  1/2,                        9  560.00 

S  1/2  of  S W  14 ;  NE  14  of  SE  i^,                   1 1  120.00 

W  1/2  of  NW  1/4,                                               15  80.00 

All,                                                                         17  640.00 

All,                                                                           19  644.32 
W  1/2  of  NE  1/4;  W  1/2;  NW  i/i  of  SE  %; 

S  1/2  of  SE  14*                                             21  520.00 

N  1/2  of  NW  1/4,                                              27  80.00 

All,                                                                         29  640.00 

All,                                                                         31  636.00 

W  1/2,                                                                    33  320.00 

Township  27,  Range  7. 

NE  1/4;  SE  1/4  of  SW  i^;  W  1/2  of  SE  i^,      5  278.72 


vs.  The  United  States  395 

DOUGLAS  COUNTY— Continued. 

Tmciisliip  27,  Range  7 — Continued. 

Section  Acres 

All,                                                                           7  633.60 

SEl^of  NWi4;EM>of  SW14;SE]^,    15  280.00 

NE  14;  W  1/2,                                                 17  480.00 

All,                                                                         19  039.90 

NE  %;  S  1/2,                                                     23  480.00 
NW  14  of  NE  1^;  SW  %  of  NW  1/4;  N 

1/2  of  NW  %,                                               25  160.00 

N  1/2;  SW  14;  W  1/2  of  SE  14,                    27  560.00 

N  1/2  of  NW  1^,                                                 31  82.48 

NE  %;  E  1/2  of  NW  %;  S  1/2  of  SW  l^,    33  320.00 

TownsJiip  29,  Range  7. 

All,                                                      •                   1  639.40 
Lot  1;  E  1/2  of  SW  14;  NW  14  of  SE  i/i; 

S  1/2  of  SE  14,                                              3  229.81 
NE  1/4  of  NW  1^;  S  1/2  of  NW  1/4;  NW 

1/4  of  SW  14,                                                 5  162.28 
S  1/2  of  NE  1/4;  N  1/2  of  SW  i/i;  SE  i^  of 

SW  1/4;  SE  1/4;  Lots  1,  4,  5,                    9  458.67 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

All,                                                                           15  640.00 
SE  14  of  NW  %;  NE  14  of  SW  %;  NW 

l^  of  SE  1/4;  S  1/2  of  SE  %,                 17  200.00 
NE  l^;  NE  14  of  NW  l^;  S  1/2  of  NW  i/i; 

S  1/2,                                                              19  617.30 

NE  1/4;  N  1/2  of  SE  1/4;  SE  i/4  of  SE  i^,      21  280.00 


396  O.  (?5  C.  R.  R.  Co.,  et  al. 

DOUGLAS  COUNTY— Continued. 

Township  29,  Range  7 — Continued. 

Section  Acres 
N  1/2;  N  1/2  of  SE  1/4;  SE  14  of  SE  1/4; 

Lots  1,  2,  3,  4,  5,  6,  7,                                 27  598.68 

NWI4;  N  y2of  SW  14,                                 29  240.00 

All,                                                                         31  664.41 

All,                                                                         33  640.00 

Township  30,  Range  7. 

S  1/2  of  NE  %;  N  1/2  of  NW  1/4;  W  1/2  of 

SWi^;  SE  14  of  SW  %;  SE  14,           1  420.07 

All,                                                                           3  643.08 

Lots  1,  2,  4;  S  1/2  of  NE  1/4;  SW  1/4  of 

NW  1/4;  SE  1/4  of  SW  14;  S  1/2  of 

SE  14,                                                             5  339.11 

SW  %  of  NE  14;  W  1/2;  NW  1/4  of  SE 

%;  S  1/2  of  SE  l^                                     7  521.99 

All,                                                                         9  640.00 

N  1/2  of  NE  % ;  SE  %  of  NE  1/4 ;  W  1/2,       1 1  440.00 

N  1/2;  SE  %,                                                    13  480.00 

All,                                                                         15  688.23 

All,                                                                         17  640.00 

All,                                                                         19  680.71 

All,                                                                           21  640.00 

All,                                                                           25  640.00 

Wy2  0f  EI/2;  Wy2;  SEl/iof  SE  1^,        27  520.00 

All,                                                                         29  640.00 

All,                                                                         31  681.60 

N  1/2;  N  1/2  of  SE  1/4;  SE  1/4  of  SE  14,       33  440.00 

N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  l^                                                            85  600.00 


vs.  The  United  States  397 
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Township  31,  Range  7. 

Section     Acres 
NE  1/4;  NE  14  of  NW  %;  S  1/2  of  NW 

14 ;  S  %,  1     605.69 

NW  14  of  NE  1/4;  S  1/9  of  N  1/2;  NE  1/4 

of  NW  14;  S  1/2,  3     560.00 

S  1/2  of  N  1/2;  N  1/2  of  SW  %;  SE  %  of 
SW  1/4;  NW  1^  of  SE  %;  S  1/0  of 
SE  14,  5     400.00 

N  1/2;  SW  1/4;  W  1/2  of  SE  1/4;  W  1/2  of  SE 
1^  of  SE  1/4;  N  1/2  of  NE  14  of  SE  1/4; 
SW  1/4  of  NE  1/4  of  SE  14,  7     603.52 

N  1/2  of  NE  14;  SE  14  of  NE  14;  NW  1/4 

of  S W  1/4 ;  S  1/2  of  S  1/2 ;  NE  1/4  of  SE  i^,  9     369.20 
All,  •  11     649.20 

All,  13     640.00 

All,  15     640.00 

E  1/2;  N  1/2  of  NW  1/4;  W  1/2  of  SW  1/4 
of  NW  1/4;  NE  14  of  SW  %  of  NW 
1/4;  E  1/2  of  SE  14  of  NW  i/4;  NW  l^ 
of  SE  14  of  NW  1/4;  S  1/2  of  SW  14; 
E  1/2  of  NE  1/4  of  SW  1/4;  W  1/2  of 
NW  l^  of  SW  %,  17     580.00 

All,  19     636.40 

All,  21     640.00 

All,  23     640.00 

Nl/2;Nl/2of  SWl/4;SEl/4of  SWl^,      25     440.00 
All,  27     640.00 

NWl4;Sl/2,  29     480.00 


398  O.  §  C.  B.  B.  Co.,  et  al. 

DOUGLAS  COUNTY— Continued. 

Townsldp  31,  Range  7 — Continued. 


Sec 

ttion 

Acres 

All, 

31 

647.68 

All, 

33 

640.00 

Wl/gof  NEl4;Si/2, 

35 

400.00 

Township  32,  Range 

7. 

All, 

1 

653.76 

All, 

3 

657.52 

NVs, 

5 

328.48 

NE  1/4;  SE  1/4  of  NW  14;  S  i/i  0 

fSWi/4; 

SW  1/4  of  SE  1/4, 

7 

324.33 

NEi/4;Si/2, 

9 

480.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

NE  14;  NW  14  of  NE  1/4  of  NW  %;  SE 

l/i  of  NW  1/4;  W  1/2  of  NE 

1/4   of 

SW  14;  SE  1/4  of  SW  1/4;  NE 

1/4' 

of  SE 

14;  E  1/2  of  NW  14  of  SE  1^ 

.;S 

1/2  of 

SE  1/4;  Lots  2,  3,  4, 

19 

537.58 

N  1/2;  SW  1/4;  S  1/2  of  SE  1/4, 

21 

560.00 

All, 

23 

640.00 

N  1/2;  SW  1/4;  W  1/2  of  SE  1/4, 

25 

560.00 

E  1/2;  E  1/2  of  SW  1/4, 

27 

400.00 

S  1/2  of  NE  1/4;  NW  14  of  NE 

y^; 

NW 

1/4;  s  1/2, 

29 

600.00 

All, 

31 

642.40 

vs.  The  United  States  399 

DOUGLAS  COUNTY— Continued. 

Township  32,  Range  7 — Continued. 

Section     Acres 

NW  14  of  NE  14  of  NW  14;  NW  i^  of 
NW  14;  S  1/2  of  NW  14;  NW  14  of 
NE  14  of  SW  1/4;  SW  14  of  NW  1^ 
of  SW  1/4;  N  1/2  of  NW  14  of  SW  14; 
NW  14  of  SW  1^  of  SW  14;  S  1/2  of 
NE  1/4  of  SE  14;  E  1/2  of  SW  14  of 
SE  14;  SE  1/4.  of  SE  14,  33     260.00 

N  1/2;  N  1/2  of  S  1/2;  SW  14  of  SE  14; 

SW  1/4  of  SW  14,  35     560.00 

Township  33,  Range  7. 

Lots  3,  4;  S  1/2  of  N  I/2;  S  I/2,  1  564.56 
SW  1/4  of  NE  1/4;  SW  %;  NW  1/4  of  SE 

1/4;  S  1/2  of  SE  14,  3  320.00 

All,  11  640.00 

N 1/2,  13  320.00 

Township  19^  Range  8. 

All,  7  777.16 

W  1/2,  9  320.00 

SWl/4ofSW%,  11  40.00 

All,  15  640.00 

All,  17  640.00 

All,  19  776.80 

All,  21  640.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 


400  O.  ^  C.  R.  R.  Co.,  ct  ah 

DOUGLAS  COUNTY— Continued. 

Township  10,  Range  8 — Continued. 


( 

1 

Section 

Acres 

AU, 

29 

61.0.00 

All, 

31 

779.58 

All, 

33 

640.00 

All, 

35 

640.00 

Township  20,  Range  8. 

All, 

1 

640.39 

All, 

3 

639.20 

All, 

5 

639.30 

All, 

7 

788.39 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

NE  1^  of  NW  14;  SE  14  of  SW  Vi* 

17 

80.00 

E  1/2;  Lots  1,  6,  7,  8,  9,  10,  11,  12, 

19 

634.05 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

778.59 

All, 

33 

640.00 

All, 

35 

640.00 

Township  21,  Range  8. 

All, 

1 

637.99 

All, 

3 

634.60 

vs.  The  United  States  401 

DOUGLAS  COUNTY— Continued. 

Tcyvcnship  21,  Range  8 — Continued. 

Seel 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 

All,  ^ 

All, 
All, 
All, 
All, 

Totcnship  22,  Range  8. 

AJl, 

Lots  1,  2,  3,  4,  5,  6,  7,  10,  11,  14,  15, 

Lots  2,  3,  4,  5,  6,  9,  10;  SW  I/4  of  NW  14, 

N  1/2  of  NW  14;  SW  1/4  of  NW  i/t;  NW 

1/4  of  SW  1/4;  Lots  3,  6,  7,  8,  9,  10,  11,      7     301.60 
SW  1/4  of  NW  1/4;  NW  i/4  of  SW  1/4; 

Lots  9,  10,  11,  12,  16,  9     180.79 

Lots  1,  2,  3,  7,  8,  9,  10,  11,  14,  15  16  11     463.50 

Lots  9,  10,  15       25.30 


:ion 

Acres 

5 

635.76 

7 

789.80 

9 

640.00 

11 

640.00 

13 

640.00 

15 

640.00 

17 

640.00 

19 

793.60 

21 

640.00 

23 

640.00 

25 

640.00 

27 

640.00 

29 

640.00 

31 

797.04 

33 

640.00 

35 

640.00 

1 

724.92 

3 

462.44 

5 

257.06 

402  O.  (%  C.  R.  R.  Co.,  ct  d. 

DOUGLAS  COUNTY— Continued. 

Toicnship  22,  Range  8 — Continued. 

Section  Acres 
Lots  1,  2,  3;  N  V2  of  NE  1/4;  SW  1/4  of 

NE  1/4 ;  W  1/2 ;  W  1/2  of  SE  I/4.                1 7  .566.77 

All,                                                                         19  670.45 

Lots  7,  14,                                                            21  2.42 

Lots  8,  9,  10,  11,                                                 23  11.00 

NEl/i;  Wl/sof  NWl^,                               25  240.00 

Lots  2  to  12,  inclusive,                                        27  459.65 

W  1/2  of  W  1/2;  Lots  1,  2,  3,                            29  206.89 

AH,                                                                           31  692.69 
Lot  1 ;  S  1/2  of  NE  1/4;  NW  1/4;  NE  i^  of 

SW  1/4;  S  1/2  of  SW  1/4,                            33  395.20 

Township  23,  Range  8. 

Lots  7,  9,                                                              1  5.30 

Lots  1,  2,  3;  S  !/>  of  N  1/2;  S  1/2,                   3  613.67 

All,                                                                           5  669.48 

E  1/2;  Lots  7,  10,  11,  12,                                     7  473.41 

All,                                                                           9  640.00 
Lots  1,  5,  7;  W  Vo  of  W  Vo;  SE  1/4  of  SW 

y4 ;  S  1/2  of  SE  l/i,                                        1 1  376.36 

Lots2,  3,  4;  Sy2  0f  Ny2;  S  1/2,                    13  604.39 

All,                                                                           15  640.00 

All,                                                                           17  640.00 

All,                                                                         10  772.00 

All,                                                                           21  640.00 

N  y2  of  N  y2 ;  SE  y4  of  N w  y4 ;  s  y2,       23  520.00 

SE  1/4  of  NE  y4;  NW  y4  of  NW  y4;  SW 


vs.  The  United  States  403 

DOUGLAS  COUNTY— Continued. 

Township  23,  Range  8 — Continued. 


1/4;  S  i/li  of  SE 
All, 


All, 
All, 
All, 
All, 


Township  24.  Range  8. 


All, 

All, 

All, 

Lots  1,  2,  3,  4;  E  i/o. 

All, 

All,  • 

All, 

All, 

All, 

Lots  1,  2,  3,  4;  E  1/2, 

All, 

All, 

All, 

All, 

All, 

Lots  1,  2,  3,  4;  E  l/o, 

All, 

All, 

Township  25,  Range  8. 

All,  1     636.80 


ion 

Acres 

25 

320.00 

27 

640.00 

29 

640.00 

31 

775.98 

33 

640.00 

35 

640.20 

1 

653.74 

3 

650.46 

5 

644.94 

7 

484.38 

9 

640.00 

11 

640.00 

13 

640.00 

15 

640.00 

17 

640.00 

19 

490.40 

21 

640.00 

23 

640.00 

25 

640.00 

27 

640.00 

29 

640.00 

31 

493.18 

33 

640.00 

35 

641.92 

404  O.  (§  C.  R.  R.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 

Township  25,  Range  8 — Continued. 

Section  Acres 

All,                                                                         11  640.00 

All,                                                                            13  640.00 

All,                                                                            15  640.00 

All,                                                                           21  640.00 

All,                                                                            23  640.00 

All,                                                                            25  640.00 

Ail,                                                                         27  640.00 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

'Township  26,  Range  8. 
SE  14  of  NE  y^;  S  1/0  of  NW  1/4;  SW  1/4; 
NE  1/4  of  SE  14;  S  1/2  of  SE  %;  Lots 

3,  4,                                                                    1  477.75 

All,                                                                           3  639.92 

All,                                                                           5  642.40 

All,                                                                           7  640.80 

All,                                                                           9  640.00 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

All,                                                                            15  640.00 

All,                                                                           17  640.00 

All,                                                                           19  641.04 

All,                                                                           21  040.00 

All,                                                                           23  ()40.00 

All,                                                                           25  040.00 

All,                                                                           27  640.00 

All,                                                                           29  640.00 

All,                                                                           31  640.92 


vs.  The  United  States  405 

DOUGLAS  COUNTY— Continued. 


Township 

26, 

Range  8- 

-Con 

tinued. 
Section 

Acres 

All, 

33 

640.00 

All, 

35 

640.00 

Township  27,  Range  8. 

All, 

1 

633.84 

All, 

3 

639.80 

All, 

5 

639.68 

All, 

7 

639.36 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 
All, 

• 

17 
19 

640.00 
639.68 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

639.60 

All, 

33 

640.00 

All, 

35 

640.00 

Township  29,  Range  8. 
E  1/2  of  NE  1/4;  W  1/2  of  NW  1/4;  NW  % 

14  of  S  W  14 ;  S  1/2  of  S W  l^ ;  SE  l^      13     440.00 
SE  1/4,  15     160.00 

SEl/4ofSEi4,  17       iO.OO 


406  O.  ^  C.  R.  R.  Co.,  et  al 

DOUGLAS  COUNTY— Continued. 


Township  29,  Rai 

]ge  8 — Continued. 

Section 

Acres 

All 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

E  1/2;  E  1/2  of  SW  1/4, 

29 

400.00 

S  1/2  of  N  1/2;  81/2;  Lots  1, 

2,  3,  4, 

31 

607.73 

All, 

33 

640.00 

All, 

35 

640.00 

Township  30,  Range  8. 

All, 

1 

606.20 

All, 

3 

022.63 

All, 

5 

644.72 

All, 

7 

700.44 

All, 

9 

640.00 

All, 

11 

640.00 

S  1/2  of  N  1/2;  S  1/2, 

13 

480.00 

All, 

15 

640.00 

All, 

17 

640.00 

^Vll, 

19 

704.00 

All, 

21 

640.00 

All, 

23 

640.00 

E  1/2;  N  1/2  of  NW  i/i;  E  1/ 

,  of  SW  14, 

25 

480.00 

All, 

27 

640.00 

All, 

29 

640.00 

iUl, 

31 

707.74 

All, 

33 

640.00 

All, 

35 

640.00 

vs.  The  United  States  407 

DOUGLAS  COUNTY— Continued. 


Township  SI ^  Range  8. 

Section 

Acres 

All, 

1 

639.96 

All, 

5 

606.01 

All, 

7 

744.84 

All, 

9 

640.00 

AU, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

751.84 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

• 

27 

640.00 

All, 

29 

640.00 

All, 

31 

743.20 

All, 

33 

640.00 

All, 

Township  32,  Range  8. 

35 

640.00 

N  1/2;  SW  1/4; 

N  1/2  of  SE  1/4;  SW  14 

of 

SE  1/4, 

1 

600.80 

All, 

3 

645.41 

All, 

5 

653.08 

All, 

7 

631.62 

All, 

9 

640.00 

All, 

11 

640.00 

AU, 

13 

040.00 

^^^  O-  ^  C.  R.  R.  Co,^  et  al 

DOUGLAS  COUXTV-Continued. 

Tozcmship  32,  Range  8~Contimied. 

Section     Acres 


All, 

All, 

All, 

All, 

All, 

All, 

All, 

All, 

N  1/2  of  NE  1/4, 

All, 

All, 


15  G40.00 
17  640.00 

19  637.79 

21  640.00 

23  640.00 

25  640.00 

27  640.00 

29  640.00 
31   80.00 

33  640.00 

35  640.00 


T' 


^ownsUp  19,  Range  9. 
All, 
All, 
AM, 
All, 


9  640.00 
11  640.00 
13     800.80 

x^i/    -I..,  15     640.00 

E/2;E/,ofWl/2;SWl/,ofSWl4,        17     520.00 

E  l/2;E  i/oof  Wl/,, 

All, 

All, 

All, 
All, 
^UI, 
All, 
All, 
All, 


19  480.00 

21  640.00 

23  640.00 

25  800.00 

27  640.00 

29  640.00 

31  640.00 

33  640.00 

35  640.00 


vs.  The  United  States  409 

DOUGLAS  COUNTY— Continued. 

Townslup  20,  Range  9. 

Section  Acres 
S  1/2  of  NW  %;  W  1/2  of  SW  i/4;  Lots  1 

to  14,  inclusive,                                               1  717.47 
N  1/2 of  NE  3/i;  SW  %  of  NE  l^;  NW  14; 

NW  %  of  SW  %;  NE  %  of  SE  14,      11  360.00 
E  1/2  of  NW  1/4;  SW  1/4;  Lots  1  to  12,  in- 
clusive   13  712.38 

NW  14  of  NE  1/4;  NW  %;  N  1/2  of  SW 

1/4;  E  1/0  of  SE  14,                                     15  360.00 

All,                                                                         17  640.00 

All,                                                                         19  640.00 

W  1/2;  SE  1/4  of  SE  %,                                 21  360.00 

All,                                                                         23  640.00 

NW  1/4;  Lots  1  to  12,  inclusive,   •                 25  628.92 

NEl/4;Nl/2ofNWl/4;SEl^ofNWl^,    27  280.00 

N  1/2  of  NW  14,                                                  29  80.00 
S  1/2  of  NE  1/4;  E  1/2  of  NW  1/4;  NE  1/4 

of  SW  1/4;  Lot  2,                                        31  239.19 

NE  14  of  NE  l^ ;  S W  % ;  S W  1/4  of  SE  l^,  33  240.00 

NE  1/4  of  NE  1/4 ;  S  1/2  of  N  1/2 ;  S  1/2,            35  520.00 

Township  21,  Range  9. 

All,                                                                           1  906.19 
S  1/2  of  SW  14;  NW  \i  of  SE  1/4;  Lots  1, 

2,  3,  4,  6,  7,  8,  9,  10,  15,  16,                         3  472.08 
E  1/2  of  E  1/2;  NE  1/4  of  SW  1/4;  SW  % 

of  SW  1^,                                                          5  240.00 

All,                                                                        7  828.40 


410  O.  (|  C.  R.  R.  Co.,  et  at. 

DOUGLAS  COUNTY— Continued. 


AU, 

All, 

All, 

All, 

All, 

All, 

All, 

AU, 

All, 

All, 

All, 

All, 

All, 

All, 


Township  21,  Range  9 — Continued. 

Section  Acres 

9  898.36 

11  640.00 

13  657.20 

15  640.00 

17  640.00 

19  645.88 

21  640.00 

23  640.00 

25  650.55 

27  640.00 

29  640.00 

31  642.78 

33  640.00 

35  640.00 


TownsJup  22,  Range  9. 


1     626.33 
3     629.94 


All, 
All, 

S  1/2  of  NE  1/4;  SE  1/4  of  NW  1/4;  NE  1/4 
of  SW  1/4;  N  1/2  of  SE  1/4;  Lots  1,  2,  3, 
4,  5,  6,  9,  10,  5     468.86 

Lots  6  to  16,  inclusive,  7     525.88 

S  1/2  of  NE  1/4;  SE  1/4  of  NW  1/4;  SE  1/4; 

Lots  3,  4,  5,  6,  7,  8,  9,  9     569.60 

Ni/2;SWi/4;Ny2ofSEy4,  n     560.00 

S  y.of  SEy4;Lots5,  6,  13     1^900 

N  V>  of  NE  y4;  SW  y4  of  SW  y4;  Lots  8,  9, 15     160.31 


vs.  'The  United  States  411 

DOUGLAS  COUNTY— Continued. 

Township  22,  Range  9 — Continued. 

Section  Acres 
NW  14  of  SW  1/4;  SW  14  of  SE  1/4;  Lot  7,  17  112.20 
NE  14  of  XE  14;  NE  14  of  SW  i/i;  E  1/0 

of  SE  14;  Lots  1,  2,  3,  19     328.25 

SE  1/4  of  XE  14;  E  1/2  of  SW  1^;  W  1/2  of 

SE  1/4;  Lots  4,  5,  6, 
N  1/2;  SW  1^;  W  1/2  of  SE  %, 
All, 
All, 
All, 

Ni/2;SW14, 
N 1/2 of  XE  1/4;  SW  1/4  of  NE  i/4;  NW  %; 

N  1/2  of  SW  14;  SW  14  of  SW  1/4;  SE 

14  of  SE  1/4, 
All, 

Township  23,  Range  9. 
All, 

Lot  4;  S  1/2  of  N  1/2;  S  1/2, 
NE  14  of  SW  1/4;  Lots  5,  6,  7,  10,  11,  12, 

13,  14,  15,  17,  18, 
SW  14  of  SW  1/4, 
SW  14  of  NE  1/4, 

SW  14  of  SE  1/4;  Lots  9, 10, 16, 17, 18, 
SW  1/4, 

S  1/2, 

E  1/2;  Lots  1,2,3,4, 

NW  1/4, 


21 

328.44 

23 

560.00 

25 

640.00 

27 

610.56 

29 

593.44 

31 

481.76 

33 

440.00 

35 

678.38 

1 

640.60 

5 

520.40 

7 

492.51 

9 

40.00 

11 

40.00 

13 

233.02 

17 

160.00 

19 

317.55 

21 

380.52 

23 

160.00 

412 


O.  ^  C.  R.  R.  Co.,  et  al 
DOUGLAS  COUNTY— Continued. 


All, 
All, 


Township  23,  Raiige  9— Continued. 

Section  Acres 

25  640.00 

27  640.00 
NW  14;  N  1/2  of  SW  1/4;  Lots  1,  2,  3,  4,  5, 

^'                                                                     29  334.67 

^^'                                                                           31  633.56 

^^'                                                                           33  654.40 

^^'                                                                           35  643.84 
Township  24,  Range  9. 


All, 
All, 
All, 


All, 


1  635.88 
3  629.89 
5  638.96 


^^^'  11  640.00 

^^^'  13  640.00 

^^'  23  640.00 


25  640.00 


^^'  85  640.00 

Township  26,  Range  9. 

^^'  1  654.28 

^^'  3  653.20 

^^»  11  640.00 

^^'  13  640.00 

^^'  15  640.00 

^^»  23  640.00 

^^1»  25  640.00 

AU,  27  640.00 

-^j  35  640.00 


vs.  The  United  States  413 

DOUGLAS  COUNTY— Continued. 

Township  29,  Range  9. 

Section  Acres 

N  W  14  of  SE  14,                                                 1  40.00 

NE  14;  S  1/2  of  NW  1/4;  W  1/2  of  SW  14,      13  320.00 

N  1/2 ;  S W  % ;  N W  %  of  SE  l^,                    23  520.00 

All,                                                                         27  640.00 
NW  %  of  NE  14;  S  1/2  of  NE  14;  NW 

1/4  of  N W  14 ;  S  1/2  of  N W  l^ ;  S  1/2,         35  560.00 


Township 

30, 

Range  9. 

All, 

3 

630.22 

All, 

5 

626.32 

All, 

7 

650.12 

All, 

9 

640.00 

All, 

• 

13 

640.00 

S  1/2  of  N 

1/2; 

;  S  1/2, 

17 

480.00 

All, 

19 

652.78 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

655.64 

All, 

33 

640.00 

All, 
All, 

Township 

31, 

Range  9. 

35 
1 

640.00 
561.84 

All, 

3 

567.00 

414  0. 4  C.  E.  B.  Ca.,aml. 

DOUGLAS  COrXTY— CootkHwL 

TammaMp  31.  R^amg^  9 — Comtimmed. 

Sectkm  Aeres 

X  l^*-  SE  li-                                                               5  409.44 

S  "_  ::  XE -^:E    :_  ::  XWl^iLotU           7  SOOJS 

A"_                                                                            9  MftjM 

Al.  11 

Bl4arEi-:Wi^  13 

AH  1^    MiLM 
E  "--:  X  1^  o^  ^"^  ^4:  SB  14  of  XW  1^; 

S  U  of  SW  -^  IT 

AB,  21 

AM,  33    MftjM 

Al,  23    MaJ9 

XK  I4:  S  S.  ^ 

A^_  3i 

19.  ^^n^r  1«. 

i5     II 

i^at^flflyrliL 

A  _  1     T< 

E--2^XEi4:Si^  11 

AJI,"  la 

X  '-« :  XE  I4  o£  SW  1^:  SE  '4.  ^ 

X  '^  of  XW  I4:  SW  i^  o«f  XW  i^;  W  i^2 

of  SW  14.  2i 

X  "^1  ^<  >"£  ^x:  SW  :       '  VX  -x:  E  H^ 

XW  i^:  W  i«  af  -  ^     ^  :2^ 

W  1-  :«5  XE  '-^:  X  '--  <rf  XW  --^:  SE     ^ 

«€XWi,;Lot»l,1.3.4-  *5    »n.« 


VH.  The  United  States  415 

DOUGLAS  COUNTY— Continued. 

Townsldj)  21,  Range  10. 

Section  Acres 

E  1/2  of  NE  14;  SE  1/4  of  SE  1/4,                   9  120.00 

NE  1/4;  E  y2  0f  XWI4;  S  1/2,                      15  560.00 

NEl/4,                                                                   21  HKJ.OO 

Township  22,  Range  10. 
All,  1     745.76 

81/2;  Lots  1  to  12,  inclusive,  8     745.00 

All,  9     040.00 

All,  11     040.00 

N  1/2  of  NE  14;  SW  1/4  of  NE  i/4;  NW 

14;  NW  14  of  SW  14;  Lot  6,  13     356.66 

SW  14  of  NE  14;  SE  l^  of  NW  %;  NW 
1^  of  SW  l^;  SE  14  of  SE  ^4;  Lots 
1,11,12,13,14,15,  15     401.07 

All,  21     594.28 

SW  1/4  of  NE  1/4;  E  1/2  of  NW  14;  NE 
1/4  of  SW  1/4;  N  1/2  of  SE  14;  Lots  5  to  11, 
inclusive,  23     494.56 

NE  1/4  of  NW  1^;  W  1/2  of  W  1/2;  SE  1/4 

of  SW  14,  25     240.00 

All,  27     640.00 

E  1/2 ;  E  1/2  of  W  1/2,  33     480.00 

Lots  1,  2,  3,  4;  S  I/2  of  N  1/2;  W  1/2  of  SW 

%;Ny2  0fSEl4,  85     479.20 

TcnvTiship  23,  Range  10. 
All,  1     952.09 

Lotl;SEl^  11     164.42 


^^^  O.^C.  R.  R.  Co.,  et  aL 

DOUGLAS  COUNTY— Continued. 

Township  23,  Range  \0— Continued. 

Section  Acres 

^^  V-iy                                                                    13  160.00 

^1^'                                                                           23  040.00 

^1'                                                                           35  64.0.00 


Total,  Douglas  County,  616,843.14 


vs.  The  United  States  417 

COOS  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 
Township  26,  Range  9. 


Section 

Acres 

All, 

5 

647.00 

All, 

7 

612.00 

All, 

9 

640.00 

All, 

17 

640.00 

All, 

19 

614.00 

All, 

21 

640.00 

All, 

29 

640.00 

N  1/2;  SE  1/4  of  SW  1/4;  SE  %, 

31 

507.00 

All, 

33 

640.00 

Township  27,  Range  9. 

All,                                                  t 

1 

664.00 

All, 

3 

672.00 

All, 

5 

684.00 

Ni/s, 

7 

322.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

641.36 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

418  O.  (%  C.  R.  R.  Co.,  et  ah 

COOS  COUNTY— Continued. 

ToiL-nship  27,  Range  0 — Continued. 


Section 

Acres 

All, 

31 

641.00 

All, 

33 

640.00 

AU, 

Township  24,  Range  10. 

35 

640.00 

All, 

1 

623.00 

All, 

3 

587.00 

Lot  1 ;  SE  1/4  of  NE 1/4;  E  1/2  of  SE  1/4, 

5 

145.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

Ei/o, 

17 

320.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

AJl, 

27 

640.00 

EVs, 

29 

320.00 

All, 

33 

640.00 

All, 

Township  25,  Range  10. 

35 

640.00 

All, 

1 

637.00 

All, 

3 

634.00 

NE1/4;NE 

1/4  of  NW  1/4;  S  1/2  of  NW  1/4; 

SVs, 

5 

597.00 

Ei/s, 

7 

320.00 

Ni/2  0fNE 

14;  SE  1^  of  NE  1^;  NE  14  of 

vs.  The  United  States  419 

COOS  COUNTY— Continued. 


Townsfiip  25,  Range  10 — Con] 

iinued. 

Section 

Acres 

S  W  3/4 ;  S  M>  of  S W 14 ;  SE  14, 

9 

400.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

E  1/2;  NE  14  of  NW  14;  NW  14  of  SW 

l/4;Si/2  0fSWy4, 

17 

480.00 

All, 

19 

821.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

NE  14  of  NE  14;  W  1/2  of  E  1/2;  W  1/0, 

27 

520.00 

All, 

29 

640.00 

All,                                                   • 

31 

834.00 

All, 

33 

640.00 

All, 

35 

640.00 

Township  26,  Range  10, 

All, 

1 

681.00 

All, 

3 

683.00 

All, 

5 

678.00 

All, 

7 

690.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

687.00 

N  1/2, 

21 

320.00 

420  O.  8s  C.  R.  R.  Co.,  et  al. 

COOS  COUNTY— Continued. 

'Township  26,  Range  10— Continued. 


S: 

ection 

Acres 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

692.00 

All, 

33 

640.00 

Ni/s; 

SW 

V4> 

35 

480.00 

Township  27, 

Range  10. 

Ei/2 

of  NE  1/4; 

SE 

y4, 

1 

240.00 

All, 

3 

644.00 

All, 

5 

640.00 

AU, 

7 

717.00 

Nl/o, 

9 

320.00 

All, 

11 

640.00 

AU, 

13 

640.00 

AU, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

744.00 

AU, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

777.00 

AU, 

33 

640.00 

AU, 

35 

640.00 

vs.  The  United  States  421 

COOS  COUNTY— Continued. 

Township  29,  Range  10. 

Section     Acres 

Lots  6,  7,  10,  11,                                                    7  160.00 

All,                                                                         13  640.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 

All,                                                                         21  640.00 

N  l/2>                                                                     23  320.00 

NE  14,                                                                  25  160.00 

N W  l/i ;  NE  14  of  S  W  % ;  S  1/0  of  S W  %,  27  280.00 

All,                                                                           29  640.00 

All,                                                                         31  781.00 

NWl4of  SWI4;  Sl/sof  SI/2,                     33  200.00 

SW  14,                                                                 35  160.00 

m 

Township  30,  Range  10. 

All,                                                                           1  625.00 
Lots  1,2;  NW  1/4  of  SW  1/4 ;  NE  %  of  SE 

14;  S  1/2  of  S  1/2,                                           3  313.00 

All,                                                                           5  621.00 

All,                                                                           7  798.00 

Ni/2;SWi4;El/2of  SEl^,                            9  560.00 
N  1/2  of  N  1/2;  NE  14  of  SW  1/4;  S  1/2  of 

SW  14;  SE  14,                                           11  440.00 

NI/2  of  NI/2;  NE1^  of  SEI4,                         13  200.00 

Si/2ofSWi4;SWi/4of  SEI4,                     15  120.00 

All,                                                                         17  640.00 

All,                                                                         19  801.00 

SEi/4  of  SWi/4;  El/o,                                    21  300.00 


422  O.  ^  C.  R.  R.  Co.,  et  ah 

COOS  COUNTY— Continued. 

Township  30,  Range  10 — Continued. 

Section     Acres 
SE  1/4  of  S W  1/4 ;  S W  1/4  of  SE  14,  23       80.00 

N  1/0  of  NE  1/4;  SE  14  of  NE  1/4;  SE  %  of 

SE  1/4,  25     160.00 

E  1/2;  S  1/2  of  NW  1/4;  NE  1/4  of  SW  1/4; 

Sl/2ofSW14,  27     520.00 

NW  1/4  of  SW  14;  S  1/2  of  SW  1/4;  NW  % 

of  NE  1/4;  SE  1/4  of  NE  i/4;  E  1/2  of  SE 

1/4;  NW  1^,  29     440.00 

NE  1/4  of  N  Ei/4;  S  1/2  of  NE  i/4;  S  Ei/4; 

Lots  1,  2,  3,  4,  6,  7,  31     519.00 

NEl/4;Ei/2ofNWl/4;Si/2,  33     500.00 

NWy4  of  NEy4;  SI/2  of  NI/2;  SI/2,  35     520.00 

Tozvnship  31,  Range  10. 
SE  1/4  of  NW  1/4;  NE  l^  of  SE  14;  S  1/2  of 

SE  14,  1     160.00 

Lots  1,  2 ;  N  Vo  of  SE  14;  SE  1/4  of  SE  l^       3     165.00 
SE  3/4  of  SW  1^,  5       40.00 

NE  1/4;  W  1/2  of  SE  1/4;  Lots  1,  2,  3,  4,  5,  6, 

7,  8,  9,  12,  7     651.00 

SE  1/4  of  NE  1/4 ;  NE  1/4  of  SE  l^,  9       80.00 

SE  14  of  NE  1/4;  S  1/2  of  SW  1/4;  W  1/2  of 

SE  14,  13     200.00 

SE  14  of  SW  14,  17       40.00 

Lots  4,  5,  7,  8,  9,  19     206.00 

NW  1/4  of  NE  1/4;  NE  1/4  of  NW  1/4;  SW 

14  of  SW  1/4;  NE  3/4  of  SE  1/4;  S  Vi  of 


vs.  The  United  States  423 

COOS  COUNTY— Continued. 

Township  31,  Range  10 — Continued. 

Section  Acres 

SE  %,  21  240.00 
N  i/o  of  NE  Vi;  SE  %  of  NE  1/4;  NE  i^ 

of  NW 14,  23  160.00 
E  1/2  of  NE  14;  NE  i/t  of  SW  14;  S  1/0  of 

SW14;SE%,  27  360.00 

S  1/2  of  NE  14,  29  80.00 

Lots  8,  11,  31  80.00 
E  1/2;  N  1/2  of  NW  i/i;  SW  %  of  NW  %; 

N W  14  of  S W 14 ;  S  1/2  of  S W  %,  33  560.00 

E  1/2  of  NE  14,  35  80.00 

Township  26,  Range  11. 

Lots  1,  2 ;  S  1/2  of  NE  14,  1  123.00 

SEI4,                                                    *  23  160.00 

All,  25  640.00 

All,  35  640.00 

Township  27,  Range  11. 

All,  13  672.00 

Lots  1,  2,  3,  4,  7,  8,  9,  10,  11,  14, 15, 16,  15  433.00 

All,  23  616.00 

All,  25  651.00 

Lots  1,  2,  3,  4,  5,  6,  7,  10,  11,  12,  13,  14,  27  452.00 

All,  35  625.00 

Township  29,  Range  11. 

All,  7  644.00 

All,  9  645.00 

Lots  1,  2,  0,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  13  530.00 


424  O.  ^  C.  R.  R.  Co.,  et  al. 

COOS  COUNTY— Continued. 

Township  29,  Range  11 — Continued. 

Section     Acres 
All,  15     G40.00 

All,  17     040.00 

N  l/o;  SW  14  of  SW  34  (or  Lot  4)  ;  NE  1/4 

of  SE  14 ;  S  W  14  of  SE  14,  19     444.00 

All,  21     040.00 

E  1/2  of  NE  14;  SW  14;  NE  14  of  SE  %; 

Sl/oofSEl^  23     300.00 

Lots  1,  2,  5,  8,  9,  15,  16,  25     292.00 

NE  %  of  NE  1/4;  S  1/2  of  NE  14;  SE  14  of 

NW  1/4;  NE  14  of  SW  14;  S  1/2  of  SW 

V4.I  Ny2  of  SEi/4;  SWI4  of  SEI4,  27     400.00 

S  1/2,  29     320.00 

All,  31     633.00 

NW  14  of  SW  1/4;  NE  14  of  S  Ei4;  S  1/2 

of  S  1/2;  W  1/2  of  NW  14,  33     320.00 

NE  l^  of  SW  1/4;  S  1/2  of  SW  1/4;  N  1/2  of 

SE  14;  SW  14  of  SE  14,  35     240.00 

Township  30,  Range  11. 

E  1/2  of  S W  l^ ;  SE  1^,  3  240.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  14;  SW  1/4  of 

SE  l/4„  5  000.00 

Ni/2;SWl4;Ni/2of  SEl^,  7  554.00 

W  1/2 ;  NE  1/4  of  SE  14 ;  S W  14  of  SE  14,  9  400.00 

NWi/4ofSWl^,  11  40.00 

SE  14  of  NW  14;  S  1/2;  NE  14  of  NE  14,  15  400.00 
S  1/2  of  NE  14;  SE  1/4  of  NW  1/4;  NE  14 


vs.  The  United  States  425 
COOS  COUNTY— Continued. 

Toicnship  30,  Range  11 — Continued. 

Section  Acres 

of  NE  1/4,                                                      17  160.00 

SE  l/4of  SWy4;  SE  1/4,  19  200.00 
NEi/4  of  XE14;  SI/2  of  NEi/4;  SEi^  of 

SWl/4;SEl/4,                                             21  320.00 
N  1/2  of  N  1/2;  SE  3/4  of  NE  1/4;  SW  14  of 
NW  1/4;  SE  1/4  of  SW  %;  NE  1/4  of 

SEi/4;Si/2of  SE14,                              27  400.00 

Sl/2of  Nl/2;Sl/2,                                            29  480.00 

N  1/2;  SE  14,                                                       31  479.00 

NW%,                                                               33  160.00 

Township  31,  Range  11. 

SWl/4of  NEl/4;  WI/2,              .                    1  359.00 

All,                                                                           3  641.00 

Lot  1,  5  40.00 
SW  1/4  of  NE  1/4;  E  1/2  of  NW  i/4;  NE  14 

of  SWl/4;NWi4of  SEi/4,                      7  200.00 

E  1/2;  SE  1/4  of  SW  1/4,                                     9  360.00 

All,                                                                           11  640.00 

N  1/2  of  N  1/2,  13  160.00 
NE  1/4;  N  1/2  of  NW  1/4;  S  1/2  of  SW  i/4; 

NE  1/4  of  SE  l^ ;  S  1/2  of  SE  14,                15  440.00 

NWl/4ofNEl/4;Sl/2ofNEl4;SEl4,  19  280.00 
NE  3/4  of  NE  l^;  S  1/2  of  NE  14;  SE  %  of 

NWl4;Si/20f  SI/2,  21  320.00 
N W  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  1/4; 

S  1/2,                                                                23  600.00 


426  O.  4  C.  7?.  R.  Co.,  et  al 

COOS  COUNTY— Continued. 

Township  31,  Range  11 — Continued. 

Section     Acres 
NW  1/4  of  NE  1/4;   NW  1/4;   NW  1/4  of 

SW  14,  25     240.00 

SEI/4  of  NWI/4;  NEI4  of  SWI/4;  SI/2  of 

SWl^,  27     160.00 

NEI/4  of  NEI/4;  SI/2  of  NEI/4;  NWI/4; 

SEl/4of  SWl/4;Wl/2of  SEI4,  29     400.00 

N  1/2  of  N  W  1/4 ;  S  W  14  of  N  W 1/4,  33     120.00 

NE  14  of  NE  1/4 ;  W  1/2  of  S W  1/4,  35     120.00 

Township  28,  Range  12. 

NW  1/4;  N  1/2  of  S  1/2;  SE  14  of  SW  1/4; 

SW  %  of  SE  14,  35     400.00 

Township  29,  Range  12. 

SE  1/4  of  SE  14,  1  40.00 

SEl/4of  SWI4;  SEl/4of  SE14,  11  80.00 
NE  1/4 ;  N W  1/4  of  N W  % ;  N W  1/4  of  SW 

14 ;  NE  14  of  SE  14 ;  S  1/2  of  SE  14,  13  360.00 

E  1/2  of  SE  1/4,  15  80.00 

E  1/2 ;  E  1/2  of  S W 14,  23  400.00 
NE  14  of  NE  1/4;  S  1/2  of  NE  14;  SE  1/4  of 

NW  l^;  NE  1/4  of  SW  %;  NW  %  of 

SE  14,  25  240.00 

N  W  1/4  of  SE  14 ;  SE  i/i  of  SE  i^,  27  80.00 

NW  14  of  SW  l^,  29  40.00 
NW  1/4  of  NE  1/4;  SE  i/4  of  NW  1/4;  E  1/2 

of  S  W  1/4 ;  S  1/2  of  SE  14,  35  240.00 


Section 

Acres 

1 

652.00 

3 

24.0.00 

5 

2.00 

7 

160.00 

9 

40.00 

11 

400.00 

13 

320.00 

19 

40.00 

^4 

25 

200.00 

29 

480.00 

vs.  The  United  States  427 

COOS  COUNTY— Continued. 

Totvnship  30,  Range  12. 

All, 

Ei/oof  SWy4;SEi4, 

Lot  6, 

NW  1/4, 

XE  14  of  NE  14, 

Ey2;Ni/2of  NW14, 

SEi/4ofSEl4, 

SW14  of  NE14;  NI/2  of  SWi/4;  SWI4 

of  SW  14;  NW  1/4  of  SE  14, 
W  1/2  of  E  1/2;  W  1/2, 
Lots  2,  3,  4;  NE  14  of  SE  1/4;  S  1/2  of  SE  14,  31     243.00 
E  1/2  of  NW  14,  '  35       80.00 

Township  31,  Range  12. 
Lots  1,  2,  5 ;  S  1/2  of  NW  14,  3     146.00 

SE  1/4  of  NE  1/4;  NW  i/4;  N  1/2  of  SW  14; 

SE  1/4  of  SW  1/4;  NE  14  of  SE  l^;  S  1/2 

of  SE  1/4,  5     439.00 

S  1/2  of  NE  1/4;  SW  1/4  of  NW  l^;  SW  l^; 

Nl/2  0fSEl^,  7     356.00 

SWi4of  N  Wi4;NWi/4of  SWi^,  9       80.00 

Lots  2, 3,  11       52.00 

SE  1/4  of  NE  1/4;  Lots  10,  11,  12,  14,  15, 

16,  17,  18,  19,  13     110.00 

NE  1/4  of  XVV^  14;  NE  1^  of  SW  1/4;  S  1/2 

ofSWy4;SEi^,  15     320.00 


428  O.  c|  C.  R.  R.  Co.,  et  al 

COOS  COUNTY— Continued. 

Township  31,  Range  12 — Continued. 

Section  Acres 

E  1/2 ;  N  1/2  of  SW  14 ;  SE  14  of  S W  1/4,       17  440.00 

All,                                                                         21  640.00 

Lots  2,  3,  4,  6,  9,  10,  11,  12,  13,  14,  15,  16,     23  485.00 

Lots  4,  5, 12,                                                           25  126.00 

All,                                                                         27  640.00 

N  1/2  of  NE  1^ ;  N  E14  of  N W  14,                 33  120.00 
N  1/2  of  NE  1^;  SE  14  of  NE  14;  W  1/2  of 
NW  1/4;  N  1/2  of  SW  14;  SE  14  of 

SW14;Sy2of  SEI4,                               35  400.00 

Toivnship  30,  Range  13. 

N  1/2  of  N W  14 ;  S  W  14 ;  S W  1/4  of  SE  14,  25     280.00 
SW  14  of  NE  14;  NW  14  of  SE  14;  S  1/2 

of  SE  %,  35     160.00 

Township  31,  Range  13. 
Lots  1,2,  3,  4;  SE  14,  1     318.00 


Total,  Coos  County,  106,563.36 


vs.  The  United  States  429 

CURRY  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  34,  Range  11. 

Section  Acres 

All,                                                                         3  618.05 

Ny2;SWl4;NEl/iof  SE14,                       7  518.40 

All,                                                                         9  540.77 

All,                                                                         11  640.00 

All,                                                                         15  640.00 
SE  14  of  N  E14;  NE  %  of  SW  14;  S  1/2  of 

SWl4;SEl4;Lotsl,  4,  5,  7,                  17  384.07 

All,                                                                       19  571.38 

All,                                                                       31  607.81 

Township  35,  Range  11. 

SE  14  of  NE  14;  NE  %  of  NW  14;  E  1/0 
of  SEl^;  Lots  1,  2,  3,  7,  8,  9, 10,  11,  12, 
13,  7     455.78 

All,  17     640.00 

NE  1/4  of  NW  1/4;  NE  14  of  SW  14;  Lots 

1,  2,  19     147.07 

NE  l^ ;  E  1/2  of  SE  i/4 ;  Lot  5,  29     268.70 

Township  31,  Range  12. 
N  1/2  of  NW  14;  SW  1^  of  NW  1^;  SW 

^/4;  W  1/2  of  SE  14,  19     356.00 

SE  1/4  of  NW  1/4;  E  1/2  of  SW  14;  NW  14 

of  SE  14 ;  S  1/2  of  SE  %,  29     240.00 

Township  35,  Range  12. 
El/2  0f  SE14;Lots4,5,  6,  13     136.61 


^^^  O.  ^  C.  n.  B.  Co.,  ct  ah 

CURRY  COUXTY-Continued. 

Tozvnship  31,  Range  13. 

Section     Acres 
N  V,  of  NE  14 ;  S W  y^  of  NE  1/4,  n     r>0  00 

NE  14  of  i\E  14 ;  S  W  14  of  N  W  1/4 ;  X  W 
1/4  of  SW  1/4;  SE  1/4  of  SW  1/4;  NE  14 
ofSEl/4;Sl/,ofSEl/4,  y,,     ..^  00 

Wi4ofNEi/4;Nvvr34.XEi4ofSWi/4- 

S%ofSWl/4;SEy4,  ',,     ,,,.,, 

SE  y4  of  NE  y^.  s  y^  of  SW  y4;  SW  Vs 

of  SE  1/ 

^'^^  25      160.00 

Total,  Curry  County,  7,844.64 


vs.  The  United  States  431 

JOSEPHINE  COUNTY. 

South  of  Base  Line  and  West  of  Willamette  Meridian. 

Totcnship  33,  Range  5. 

Section     Acres 
Wl/oof  SE14;SW14,  3     240.00 

S  l/o  of  S  1/2,  5     160.00 

N  1/2  of  NE  14;  NW  14;  NE  14  of  SE  14; 

Sl/GofSEl4,  7     338.68 

N  1/2  of  NE  14;  N  1/2  of  SW  14  of  NE  %; 
Ny2  of  SI/2  of  SWI/4  of  NEi^;  NW 
14;  Nl/o  of  SEI4  of  NEy4;  Wyo  of 
SWI/4;  Sy2  of  SEi/4;  Sy2  of  NE14  of 

sEy4;  syo  of  Ny2  of  NE14  of  SE14; 

Sy2  of  NWI4.  of  SEI4,  9     500.00 

SW  14  of  NW  %;  SW  14  of  SW  %;  SW 

14  of  SE  y^ ;  Lots  4,  5,  11     140.15 

SE  14  of  NE  yi ;  S  W  14  of  N W  yi ;  S  y2,  13  400.00 
E  y2  of  SE  1/4;  E  y2  of  SW  y4  of  NE  14; 

w  y2  of  SW  14;  N  wi/4  of  NE  14  of 

NW  1/4;  E  1/2  of  NE  1/4  of  NW  14;  S 
1/2  of  S  1/2  of  SW  i/i  of  NW  14;  SW  l^ 
of  SE  1/4  of  NW  1/4;  E  1/2  of  SE  14  of 
NW  1/4;  SE  y4  of  NE  i/4;  E  1/2  of  NE 
1/4  of  NE  14,  15     310.00 

All,  17     640.00 

N  1/2  of  NE  1/4;  SE  14  of  NE  14;  E  1/2  of 

NW  1/4;  N  1/2  of  SE  14;  Lots  1,  2,  8,      19     352.81 
SE  14  of  NE  1/4;  NW  1/4;  NW  14  of  SW 

14;  Lots  1,3,  21     314.13 


432  O.  ^  C.  R.  R.  Co.,  et  al. 

JOSEPHINE  COUNTY— Continued. 

'Totvnsliip  33,  Range  5 — Continued. 

Section  Acres 

All,  23  640.00 
N  1/2;  SW  14;  W  1/2  of  NE  14  of  SE  14; 

NW14of  SEI4;  Sy2  0f  SEI4,             25  620.00 
NE  %;  N  1/2  of  NW  14;  SE  i/4  of  NW 

14;  S  1/2,                                                         27  596.09 

All,                                                                         31  593.82 

All,                                                                         35  640.00 

Township  34,  Range  5. 

N  1/2;  N  1/2  of  SE  14,  3  407.20 

Nl/2  0f  NWl4;SWl4of  NWI4,  5  126.38 

S  1/2  of  NE  14 ;  SE  %,  9  240.00 
N  1/2  of  NE  1/4;  SW  14  of  NE  14;  S  1/0  of 

SE  14  of  NW  %;  NE  %  of  SW  14; 

SE  14,  17  340.00 

All,  19  612.00 

All,  21  640.00 
NE  14;  NW  14  of  NW  14;  W  1/2  of  SW 

%;  N  1/2  of  SE  Vi;  E  1/2  of  SE  14  of 

NW  14,  29  380.00 

SWl/i;  Sl/sof  SEI4,  31  224.76 
E  1/2;  N  1/2  of  NW  3/4;  SE  14  of  NW  1/4; 

NE  1/4  of  SW  1/4,  33  480.00 

W  1/2  of  NE  14 ;  N  W  14 ;  S  1/2,  35  560.00 

Township  35,  Range  5. 
NW  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  W  1/2; 

SE  1/4,  1     622.50 


vs.  'The  United  States  433 

JOSEPHINE  COUNTY— Continued. 

Township  35,  Range  5 — Continued. 

Section  Acres 
NE  1/4  of  NE  1/4;  S  %  of  N  1/2;  N  1/0  of 

SEI4;  Nl/o  of  Sl/>  of  SE14;  SWl/4  3  479.98 
W  1/0  of  NE  14 ;  W  1/2 ;  NW  14  of  SE  l/^,  5  439.52 
All,  7     651.81 

All,  9     640.00 

All,  11     666.76 

All,  13     640.00 

All,  15     664.20 

All,  17     645.61 

NE  1/4;  NW  1/;  of  NW  14;  S  1/2  of  NW 

1/4;  W 1/2  of  SW 14;  N  i/i  of  SE  14;  SE 

1/4  of  SE  14,  '  19     481.39 

NE  14  of  NE  1/4;  S  1/2  of  NE  14;  NW  14; 

N  1/2  of  SW  1^;  N  1/2  of  SW  14  of  SW 

1/4;  SE  14  of  SW  14;  N  1/2  of  SE  14; 

SW  1/4  of  SE  1/4;  N  1/2  of  SE  %  of 

SE  14,  21     580.34 

AH,  23     640.00 

All,  25     640.00 

.N  1/2  of  NE  1/4;  N  1/2  of  SW  1/4  of  NE  1/4; 

SE  1/4  of  NE  ^;  NE  14  of  NW  1/4; 

SW  14;  N  1/2  of  SE  1/4  of  NW  1/4; 

SW14ofSEy4,  27     400.00 

S  1/2  of  NE  14  of  NE  1/4;  S  1/2  of  NE  1/4; 

W  1/2  of  E  1/2  of  NE  1/4  of  NW  1/4; 

W  1/2  of  NE  l^  of  NW  14 ;  NW  l^  of 


434  O.  (§  C.  /?.  R.  Co.,  et  al 

JOSEPHINE  COUNTY— Continued. 

Township  35,  liaiu/c  .5 — Continued. 

Section  iVcrcs 

N  W  14 ;  S  1/0  of  N W  14 ;  S  i/o,  29  570.00 
SE  14  of  NW  1/4;  SW  14;  W  1/2  of  SE  14; 

SE14of  NEI4;  SE  14  of  SE  14,  31  300.20 
Ni/s;  SE14;  NI/2  of  SW14;  SEi/4  of  SW 

1/4,  33  624.36 

NE14;El/2  0fNW14;Sy2,  35  560.00 

Totcnship  36,  Range  5. 

All,  1  638.40 

All,  3  637.92 
SE  14  of  NE  14;  N  yo  of  SE  V4;  SW  14 

of  NE  14,  .5  160.00 
NW  y4  of  NE  y^;  SW  34  of  SW  y^;  NW 

y4ofSEy4,  7  122.00 

Wy2ofEy2;Wy2,  9  480.00 
N  W  y4  of  NE  y4 ;  SE  14  of  S W 1/4 ;  NE  14 

of  SE  y4 ;  S  y2  of  SE  14,  1 1  200.00 

All,  13  640.00 

N  1/2  of  SE  14  of  NE  1/4,  15  20.00 

S  1/2  of  SE  14,  19  80.00 

T.ot  8;  SE  14  of  SE  14;  N  y,  of  NE  y4,  21  150.80 

Lot8;SEl4of  SWy4,  23  78.58 

S  1/2  of  SW  y4 ;  N  W  14  of  SE  14,  29  120.00 
NEl^;  Ny2  of  NWy4;  SE14  of  NWi/4; 

N  y2of  SE  y, ;  SE  y4  of  SE  14,  31  404.14 

SWi4of  NE  14;  NE  i4of  SE  14,  33  80.00 


vs.  The  United  States  435 

JOSEPHINE  COUNTY— Continued. 

Township  37,  Range  5, 

Section     Acres 
N W  Vi  of  NE  1/4 ;  S  i/o  of  NE  1/4 ;  N  W  14 ; 

S  1/2,  1     598.23 

SE  14  of  NE  1/4;  N  1/2  of  NW  1/4;  SW  1/4 

of  NW3/4;  SI/2,  5     477.63 

NE  1/4;  W  1/2,  7     500.74 

N  1/2;  SW  14;  E  1/2  of  SE  1/4;  E  1/2  of 

NW  1/4  of  SE  14,  9     580.00 

All,  13     640.00 

N  1/2;  SW  1/4;  N  1/2  of  NE  14  of  SE  14; 

SW  1/4  of  NE  1/4  of  SE  1/4;  W  1/2  of 

SE  14 ;  W  1/2  of  SE  14  of  SE  l^,  15     610.00 

All,  •  17     640.00 

Nl/2of  SWl/4;SWi4of  SWI4,  19     129.84 

NWl4of  NEl4;NEl/4of  NWi^,  21       80.00 

All,  23     640.00 

SW  1/4  of  NE  1/4;  E  1/2  of  NE  14  of  NW 

1/4;  NW  14  of  NW  1/4;  NE  1/4  of  SW 

1/4  of  N W  3/4 ;  W  1/2  of  W  1/2  of  SW  1/4,  25     150.00 
E  1/2  of  NE  14,  27       80.00 

E  1/2  of  NE  1/4;  NW  1/4  of  NW  1/4;  S  1/2 

of  NW  3/4;  SW  1/4;  N  1/2  of  SE  i/4; 

SW  14  of  SE  14,  29     480.00 

All,  31     657.20 

N  1/2  of  NE  1/4 ;  S  1/2  of  S  W  i^,  33     160.00 

Toxvnship  38,  Range  5. 
All,  3     647.40 


436  O.  §  C.  R.  R.  Co.,  et  ah 

JOSEPHINE  COUNTY— Continued. 

Township  38,  Range  5 — Continmd. 

Section     Acres 

AH,  9     640.00 

N  1/2  of  NE  14 ;  N W  14  of  N W  l^ ;  NE  % 

of  S  W  14 ;  S W  14  of  S  W  14,  1 1     200.00 

E  1/2  of  NW  1/4 ;  NE  14  of  SW  14 ;  SE  1/4,  13     280.00 

SE  1/4  of  NE  1/4;  Ni/o  of  NWy4;  SEi/4 
of  NW  14;  E  1/2  of  SW  14  of  SW  1/i; 
E  1/2  of  SE  14  of  SW  1/4;  NE  14  of 
SE  14;  NW  14  of  SW  14,  15     280.00 

NW  1/4  of  NE  1/4  of  NE  1/4;  S  1/0  of  NE 
1/4  of  NE  14;  NW  14  of  NE  1/4;  S  1/0 
of  NE  14;  SW  1/4  of  SW  1/4;  W  1/2  of 
NW  1/4  of  SW  1/4;  W  1/2  of  E  1/2  of 
NWl/4of  SWl4;NEl4of  SEI4,      21     260.00 

NE  1/4  of  NE  1/4;  S  1/2  of  SW  1/4;  SE  14 
of  SE  14, 

All, 

All, 

N  1/2  of  N  W  1/4 ;  SE  14  of  N  W  1/4 ;  NE  14 
of  SW  1/4;  N  1/2  of  SE  1/4;  SW  14  of 
SE  1/4, 

EI/2, 

Toicnship  39,  Range  5. 
All, 

NW  1/4  of  NE  1/4;  W  1/2;  SE  1/4  of  SE  14, 
All, 
S  1/2  of  NE  14;  SE  14  of  NW  1^;  E  1/0  of 


25 

160.00 

29 

640.00 

31 

658.60 

33 

280.00 

35 

320.00 

1 

640.00 

7 

412.38 

9 

640.00 

r*.  TJie  United  States  437 

JOSEPHINE  COUNTY— Continued. 

Township  39,  Range  5 — Continued. 

Section  Acres 

SW  14;  SE  14,                                           11  360.00 

All,                                                                         13  640.00 
SE  14  of  NE  3/4;  NW  14  of  NW  14;  S  1/2 

of  NW  14;  S  1/2,                                          15  480.00 

All,                                                                         17  640.00 

All,                                                                         19  654.12 

All,                                                                         21  640.00 
N  1/2;  SW  14;  NE  1/4  of  SE  3/4;  S  i/o  of 

SE  14,                                                             23  600.00 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

All,                                                        ^               29  640.00 

All,                                                                         31  634.64 

All,                                                                         33  615.62 

All,                                                                           35  618.02 

Township  33,  Range  6. 

S  W  1/4 ;  N  1/2  of  SE  14 ;  S W  14  of  SE  l^,       1  280.00 

S  1/2  of  S  1/2,                                                        9  160.00 

Ni/2of  NWi4;Wy2of  SEI4,                     11  160.00 
S  1/2  of  NE  1/4;  NE  1/4  of  SW  14;  S  1/2  of 

SWl/4;SE14,                                              13  360.00 

NI/2;  NWl/4of  SW14,                                   15  360.00 

All,                                                                         17  640.00 
N  1/2;  SW  l^;  N  1/2  of  SE  14;  SW  1/4  of 

SE  1^,                                                             19  593.48 
S  1/2  of  NE  14;  NW  14  of  NW  1/4;  S  1/0  of 


438  O.  ^  C.  R.  R.  Co.,  et  al 

JOSEPHINE  COUNTY— Continued. 

ToiiynsJdp  33,  Range  6 — Continued. 

Section  Acres 

SW  l/i;  SE  14,                                            21  360.00 

NE  14 ;  S  i/>  of  N W  1/4 ;  S  l/^  of  SE  14,           23  320.00 
SE  1/4  of  N  W  Vi. ;  NE  14  of  S  W  i/4 ;  SE  14 

of  S W  14 ;  W  1/2  of  SE  1/4,                         25  200.00 
W  1/0  of  NE  1/4;  W  1/2;  NW  1/4  of  SE  1/4; 

S  1/2  of  SE  1^,                                               27  522.92 

All,                                                                           29  640.00 

N  1/2  of  NE  1/4 ;  NE  1/4  of  N  W  %,                 31  120.00 
N  1/2;  N  1/2  of  SW  1/4;  N  1/2  of  SE  1/4;  SW 

1/4  of  SE  1/4,                                                   33  520.00 
E  1/2  of  NE  1/4;  SW  i/4  of  NW  i/4;  W  1/2  of 

SW  14;  EM>of  SEI4,                              35  280.00 

Township  34,  Range  6. 

N  1/2;  N  1/2  of  SE  1/4,                                        1  402.64 
N  1/2  of  NE  1/4;  SW  14  of  NE  1/4;  NW  14; 

N  1/2  of  SW  14,                                              3  364.65 

S  l/2of  NE  1/4;  W  1/2,                                        7  394.04 

SE  1/4  of  SE  14,                                                  9  40.00 

SE  14  of  SW  1/4;  SE  14,                                11  200.00 

W  1/2  of  E  1/2;  SE  1/4  of  SE  1/4;  W  1/2,           13  521.71 

E  1/2 ;  E  1/2  of  S  W  l^                                        15  400.00 

N W  1/4  of  NE  1/4 ;  W  1/2,                                  1 7  360.00 

All,                                                                         19  634.60 
NE  1/4  of  NE  1/4;  S  1/2  of  N  1/2;  NW  i/4  of 

SW  1/4;  N  1/2  of  SE  14,                               21  320.00 

E  1/2;  S  1/2  of  SW  1/4,                                     23  400.00 


vs.  The  United  States  439 

JOSEPHINE  COUNTY— Continued. 

TownsJiip  34,  Range  6 — Continued. 

Section     Acres 
All,  25     640.00 

SE  1/4  of  NE  14;  N  1/2  of  SE  1/4;  SW  14  of 

SE  14,  27     160.00 

N  1/0  of  NE  14;  SW  14  of  NE  14;  NW  ^/4; 

S W  1/4  of  S W  14 ;  NE  i/4  of  SW  Vi,  29  360.00 
All,  31     636.40 

E  1/2  of  NE  1/4;  NE  1/4  of  SW  %;  S  1/2  of 

SW14;SE14,  33     360.00 

Lots  1,  2,  5,  35       95.47 

Townshij)  35,  Range  6. 

E  1/2;  N  1/2  of  NW  1/4;  SE  14  of  NW  1/4; 

NE  1/4  of  S W  14 ;  S  1/2  of  SW-14,  1     573.98 

SW  1/4  of  NE  1/4;  NW  14;  E  1/2  of  SW  14; 

SW  14  of  SW  14;  SW  1/4  of  SE  1^,  3  371.10 
S  1/2  of  NE  1/4;  NW  V^  of  SW  1/4;  SE  % 

of  SW  1/4;  SE  %,  5     320.00 

Ni/2;Ni/2of  Si/2;SWi/4of  SWVl,  7    517.22 

N  1/2 ;  N  W  14  of  SE  1/4 ;  SE  %  of  SE  i/4,  9  400.00 
NE  1/4;  NE  3/4  of  SW  1/4;  S  1/2  of  SW  %; 

NE  1/4  of  SE  1^,  11     320.00 

E  1/2;  N  1/2  of  NW  1/4;  SE  1/4  of  NW  1/4; 

E  1/2  of  SW  1/4,  13     520.00 

NE  14  of  NE  1/4;  NW  14  of  NW  %;  S  1/2 

ofNl/2;SE14,  15     400.00 

N  W  l^  of  N  W  1/4 ;  SE  1/4  of  SE  14,  17       80.00 

E  1/2;  N  1/2  of  NW  1/4;  NE  i/4  of  SW  1/4,       19     439.94 


440  O.  ^  C.  R.  R.  Co.,  et  al. 

JOSEPHINE  COUNTY— Continued. 

Township  35,  Range  6 — Continued. 

Section     Acres 
NE  1/4  of  NE  1/4;  NW  3/4  of  SW  3/4;  S  1/2 

of  SW  1/4;  SW  14  of  SE  14,  21     200.00 

S  1/2  of  NE  14,  23       80.00 

NE  1/4  of  NE  1/4;  SE  14  of  NW  1/4;  SE  14 

of  SW  14,  25     120.00 

SW  14  of  NE  ]^;  NW  1/4  of  NW  %;  S  1/2 

of  NWl/4;Sl/2,  27     480.00 

Nl/2;SE14,  29     480.00 

NE  14  of  NE  3/4;  SW  1/4  of  NE  %;  W  1/2; 

NW  14  of  SE  14,  31     443.96 

NE  3/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  14; 

SEl/4of  SWI4;  SEI4,  33     480.00 

Township  36,  Range  6. 
N  1/2;  N  1/2  of  SW  1/4;  SE  3/4  of  SW  1/4; 

N W  14  of  SE  1/4 ;  S  3/2  of  SE  14, 
N  1/2;  SW  1/4;  S  1/2  of  SE  1/4, 
S  1/2  of  N  1/2;  NE  14  of  NW  1/4;  S  1/2, 
N  1/2  of  NE  1/4;  W  1/2  of  NW  1/4;  W  1/2  of 

SW3/4;Sl/2  0f  SE3/4, 

N  1/2;  W  1/2  of  SW  3/4;  E  3/.  of  SE  14, 

N  W  1/4  of  NE  3/4 ;  N  W  14, 

Ni/2of  NEi/4;NWi/4, 

N  3/,  of  SW  1/4;  SE  3/4;  Lots  5,  10,  11, 

S W  14  of  NE  3/4 ;  W  1/2 ;  S W  14  of  SE  34,    23 

^W  3/^  of  NE  3/4 ;  W  1/2  of  N  W  3/4 ;  SE  3/4  of 

NWl/4;Sl/2,  25     520.00 


1 

560.14 

3 

561.88 

5 

521.08 

7 

310.90 

9 

480.00 

11 

200.00 

17 

240.00 

21 

277.07 

23 

400.00 

vs.  The  United  States  441 

JOSEPHINE  COUNTY— Continued. 

Township  36,  Range  6 — Continued. 

Section  Acres 
NW  14  of  NE  14;  SE  1/4  of  NE  14;  W  1/2 

of  NW   1/4 ;   S  1/2,                                       27  480.00 
NW  14  of  NE  i/i;  S- 1/2  of  NE  14;  NE  1/4 

of  N  W  1/4 ;  E  1/2  of  SE  %,                         29  240.00 

NWl/4ofNWl/4;Si/2of  NWI4,                 31  114.64 

NEi/4;Nl/2of  NWi/4;NEi/4of  SEl^,    33  280.00 

E  1/2  of  NE  14,                                                   35  80.00 

Township  37,  Range  6. 
E  1/2  of  NE  1/4;  NW  14  of  NW  %;  S  1/2  of 

NW  14;  W  1/2  of  SW  l^;  NE  1/4  of 

SE  14, 
E  1/2;  S  1/2  of  SW  1/4, 
SW  1/4  of  NW  1/4;  E  1/2  of  SW  %;  SW  1/4 

of  SE  1/4, 
NW  14  of  NW  1/4;  S  1/2  of  NW  1/4;  SW 

i/4;SWi/4  0fSEi/4, 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  1/4, 
N  1/2  of  NW  1/4;  S  1/2  of  SW  1/4;  E  1/2  of 

SE  1/4;  NW  14  of  SW  i^, 
NE  l^  of  SE  1/4;  S  1/2  of  SE  1/4;  NW  14  of 

NE  1/4;  SW  1/4  of  NW  l^,  13     200.00 

N  1/2;  SE  1/4,  15     480.00 

NW  1/4  of  NW  1/4;  NW  i/4  of  SE  1/4;  SE 

14  of  SE  1/4,  17     120.00 

NW  1/4;  S  1/2,  21     480.00 


1 

319.16 

3 

398.30 

5 

160.00 

7 

301.00 

9 

600.00 

11 

280.00 

**2  O.  ^  C.  R.  R.  Co.,  et  al 

JOSEPHINE  COUNTY-Continued. 

Township  37,  Range  Q— Continued. 

Section  Acres 
W  1/2  of  NE  1/4;  W  1/2;  N  V.  of  SE  14; 

SW  1/4  of  SE  1/4,  23     520.00 

NE  14;  NW  1^  of  NW  14;  NE  1/4  of  SW 

1/4;  S  1/2  of  SW  1/4;  N  1/2  of  SE  1/4; 

SW  1/4  of  SE  1/4,  25     440.00 

All, 


35     640.00 


Township  38,  Range  6. 


1  742.40 


All, 

^^1'  3  732.48 

^11»  5  732.44 

^^^'  7  644.92 

^11»  9  640.00 

^^'  11  640.00 

^^^'  13  640.00 

^^1'  15  640.00 

^^'  17  640.00 

^^^»  19  643.08 

^^^'  21  640.00 

^^^'  23  640.00 

^*^'  25  640.00 


All, 
All, 
All, 

AU,  33 


All, 


27  640.00 
29  640.00 
31  645.36 
640.00 
35  640.00 


vs.  The  United  States  443 

JOSEPHINE  COUNTY— Continued. 

Township  39,  Range  6. 

Section  Acres 

All,  1  656.00 

All,  3  679.40 

Lots  1,  2,  3,  4,  5  197.60 

S  l/o  of  S  l/o,  7  181.15 

All,  9  640.00 

All,  11  640.00 

All,  13  636.72 

All,  15  640.00 

All,  17  640.00 

All,  19  726.00 

All,  21  640.00 

All,  23  640.00 

All,                                                   *  25  640.00 

All,  27  640.00 

All,  29  640.00 

All,  31  729.28 

All,  33  640.00 

All,  35  640.00 

Township  33,  Range  7. 

S  1/2,  13  320.00 

All,  15  640.00 

All,  21  640.00 

All,  23  640.00 
NE  y^;  W  1/2;  N  1/2  of  SE  %;  SW  %  of 

SE  1/4,  25  600.00 
NE  14  of  NE  1/4;  S  1/2  of  NE  1/4;  E  y.  of 


444  O.  ^  C.  R.  R.  Co.,  et  al 

JOSEPHINE  COUNTY— Continued. 

Township  33,  Range  7— Continued. 

Section  Acres 

SWlA;SEl/4,  27  360.00 

^jj  29  640.00 

NE  1/4 ;  W  1/0  of  W  1/2 ;  E  M>  of  SE  1/4,  31  399.20 

NE  1/4  of  NE  1/4;  W  1/2  of  NW  V4;  N  Mi  of 

SWi/4;SEi/4,  33  360.00 

S  i/>  of  NE  1/4;  W  1/2;  N  1/2  of  SE  1/4;  SE 

1/4  of  SE  1/4,  35  520.00 

Township  34,  IJan^e  7. 
N  !/>  of  N  1/2  of  NE  1/4  of  NE  1/4;  W  1/2  of 

Ei/.;Wy2,  1  ^^^'^^ 

...        "  3  648.80 

W  1/2  of  NE  1/4;  NW  1/4;  8  1/2,  5  568.10 

All,  7  ^^^-^^ 

^,  9  640.00 

'  11  640.00 

.y  13  640.00 

^jj'  15  640.00 

^  17  640.00 

E  i/>;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  1/4; 

NEy4ofswy4;sy2ofswy4,        19  561.33 

^j  21  640.00 

^jj'  23  640.00 

^jj'  25  640.00 

^j'  27  640.00 

.  '  29  640.00 

.  '  31  632.60 

All, 
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JOSEPHINE  COUNTY— Continued. 

Township  3  4,  Range  7 — Continued. 

Section  Acres 

All,                                                                         33  640.00 

All,                                                                         35  640.00 

Township  35,  Range  7. 

All,                                                                         1  666.63 
N  i/o;  SW  i/i;  N  1/2  of  SE  14;  SW  14  of 

SE  14,                                                               3  621.88 
NE  1^;  N  1/2  of  NW  %;  SE  1/4  of  NW  %; 

NE  14  of  SW  1/4;  Lots  7,  9;  N  1/2  of 

Lot  8,                                                                5  422.36 

SEl/4ofNEi4;NWl/4;Sl/2,                        7  519.20 

All,                                                                             9  632.24 
NE  1/4;  N  1/2  of  NW  14;  SE  1/4  of  NW  1/4; 

Nl/2ofSEi/4;SEi4ofSEi4,                11  400.00 

N  1/2,                                                                      13  320.00 

All,                                                                         15  640.00 

All,                                                                         17  640.00 

All,                                                                         19  640.28 

All,                                                                         21  640.00 

W  1/2  of  NE  1/4 ;  SE  14  of  SE  1/4 ;  Lot  8,      25  138.80 
NE  1/4  of  NE  1/4;  W  1/2  of  E  1/2;  SE  1/4  of 

SEl/4;Wl/2,                                                27  560.00 

All,                                                                           29  640.00 

All,                                                                         31  641.99 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  1/4,                                                             33  600.00 

NW  1/4  of  NE  1/4;  NW  l^;  Lots  1,  8, 9,          35  283.27 


446  O.  .%  C.  li.  R.  Co.,  et  al 

JOSEPHINE  COUNTY— Continued. 

Township  36,  Range  7. 

Section     Acres 
N  1/,  of  NE  1/4;  S  i/o  of  NW  14;  SE  14;  N 

y.of  swi4;SEy4of  NE14,           i  439.99 

Lots  3,  6,  7,  8 ;  W  l/o  of  N  W  14  of  N  W  14 ; 

NEl4ofSWl4,                                        11  153.12 

Lots  11,  12,                                                           13  4.72 

SW14of  NW14;SW14,                             23  200.00 

SW  1/4  of  NW  1/4;  S  1/2,                                  25  360.00 

Township  37,  Range  7. 
N  W  14  of  NE  1/4 ;  N  i/,  of  N W  14 ;  S  y,  of 

SWl/4;SWy4  0f  SEI4,                            1  240.10 

All,                                                                           3  640.72 
N  y,;  SW  1/4;  NW  y4  of  SE  %;  S  i/.  of 

SE  1/4,                                                               5  607.04 

Ni/2;Nl/2of  SWi/4;SEl/4,                       7  561.41 
N  1/2;  N  1/2  of  S  1/2;  SE  14  of  SW  1/4; 

SEl/4ofSEl/4,                                             9  560.00 
NE  1/4;  SE  1/4  of  NW  14;  SW  1/4;  W  1/2 

of  SE  1/4,                                                    11  440.00 

All,                                                                            13  660.48 

W  1/2  of  NE  1/4;  NW  1/4;  S  1/2,                    15  568.92 
E  1/2  of  NE  14 ;  N  W  14  of  N  W  i/, :  E  1 :,  of 

SW  1/4;  SE  1/4,                                   "        17  360.00 

S  1/2  of  NE  1/4;  W  1/2;  SE  1/4,                     19  561.16 

AH,                                                                           21  640.40 

All,                                                                           23  640.00 

All,                                                                           27  640.00 


vs.  The  United  States  447 
JOSEPHINE  COUNTY— Continued. 

Tmvnship  37,  Range  7 — Continued. 

Section  Acres 

All,                                                                         29  640.00 

E  1/2;  NE  14  of  SW  14;  S  1/2  of  SW  14,      31  439.54 
N  %;  SW  1/4;  N  1/2  of  SE  1/4;  SE  l^  of 

SE  I/4,                                                             33  600.00 

All,                                                                         35  640.00 

Township  38,  Range  7. 

All,                                                                           3  641.56 

All,                                                                              5  643.92 
N  1/2  of  N  1/2;  SE  14  of  NW  1^;  NE  i/i  of 

SW  1/4;  NWi/iof  SEl/i;Lot  4,             7  313.48 

W  1/2  of  NW  14;  Lots  1,  2,  3,  4,  5,                   9  241.13 

All,                                                                         11  640.00 

E  1/2  of  NE  14;  Lots  2,  3,  4;  S  1/2,                  13  432.86 

Nl/2of  NEI4;  S  1/2,                                         15  400.00 

Lots  1,  2,  5 ;  SW  14 ;  E  1/2  of  SE  l^             17  298.41 

W  1/2;  Lots  1,  2,  3,  4,  5,  6,  7,  8,                       19  443.23 
NE  1/4;  NE  1/4  of  NW  14;  W  1/2  of  SW 

%;  E  1/2  of  SE  14,                                    21  360.00 

All,                                                                         27  640.00 

N  i/2of  SWl/4;  SEl4of  SWl^                  29  120.00 

All,                                                                           31  649.26 

Township  39,  Range  7. 

NW  l^                                                               19  166.83 
NE  1/4  of  NE  14;  S  1/2  of  NE  1/4;  W  1/2  of 
NW  1/4;  NW  1/4  of  SW  14;  N  1/2  of 

SE  1^,                                                             21  320.00 


us  O.  <§  C.  R.  R.  Co.,  ct  al. 

JOSEPHINE  COUNTY— Continued. 

Torvnship  39,  Range  7 — Continued. 

Section  ^Vcres 

E  1/2 ;  E  l/o  of  W  1/2,                                           27  -180.00 
N  1/2  of  NE  14;  NE  14  of  NW  y^;  S  1/.  of 

NW  14,                                                           29  200.00 
Township  40,  Range  7. 

N  1/2,                                                                       3  319.01 
N  1/2  of  SW  14;  SW  Vt  of  SW  14;  N  1/2  of 
SE  14  of  SW  1/4;  SW  14  of  SE  1/4  of 

SW  14,                                                             o  1.50.00 
W  1/2  of  NW  14;  N  y,  of  SW  14;  NW  14 

of  SE  14;  Lots  1,  2,                                      7  24.5.91 

NE14;SM>,                                                       11  480.00 

Toicnship  32,  Range  8. 

S  1/2  of  NE  14 ;  N  W  14 ;  S  1/2,                        31  .560.42 

Township  37,  Range  8. 

All,                                                                           1  681.64 

All,                                                                           3  677.00 

NE  14 ;  N  1/2  of  N W  14 ;  N  1/2  of  SE  14,       5  351 .80 

All,                                                                             7  630.40 

All,                                                                             9  640.00 

All,                                                                           1 1  (540.00 
NW'14  of  NE  14 ;  S  1/2  of  NE  14 ;  N W  V, ; 

SVL*,                                                           13  ooo.oo 

All,                                                                                 1.5  640.00 

All,                                                                                 17  (>40.00 

All,                                                                    l<)  (;;j;}.20 

All,                                                                      lil  <;t().()o 


vs.  The  United  States  449 

JOSEPHINE  COUNTY— Continued. 

Torcnship  37,  liatii^e  8 — Continued. 

Section  Acres 

All,  23  640.00 
E  i/o  of  NE  3/i;  W  1/2  of  NW  14;  E  1/2  of 

S  W  14 ;  W  1/2  of  SE  Vi,  25  320.00 

All,  27  629.64 

All,  29  640.00 

All,  31  630.41 

All,  33  640.00 

W  l/>  of  NW  14;  E  1/2  of  SE  l/i,  35  160.00 

Township  38,  Range  8. 

S  1/2  of  SE  14,                                                     1  80.00 

W  1/2  of  NE  1/4 ;  W  1/2,                                        3  403.73 
NW  14  of  NE  14;  NW  14;  SW  1/4;  W  1/2 

of  SE  14,                                                         9  440.00 
S  1/2  of  N  1/2;  SW  1/4;  N  1/2  of  SE  %; 

SW  14  of  SE  14,  13  440.00 

Wy2ofWy2;Ei/2of  SE14,  15  240.00 

W  1/2  of  NE  l^ ;  S  1/2  of  S W  1/4 ;  SE  1/4,  23  320.00 

All,  25  640.00 

E  1/2 ;  E  1/2  of  N  W  i/i ;  S W  14,  27  560.00 

Lot  1,  33  29.72 

AH,  35  640.00 

Tox\:nship  39,  Nange  8. 

All,                                                                           1  641.52 

AH,                                                                             3  645.28 
N  1/2  of  NE  1/4;  SW  1/4  of  NE  1/4;  NW  1/4 

ofSEy4;Wi/2,                                          ^^  -^^^'-^o 


450  O.  (§  C.  li.  R.  Co.,  ct  al. 

JOSEPHINE  COUNTY— Continued. 

TozvnsJiip  39,  Range  8 — Continued. 

Section     Acres 

All,  7     614.84 

NE  14  of  SW  1/4;  Lots  5,  6,  9       80.02 

All,  11     640.00 

All,  13     640.00 
SE  14  of  N  E14;  NW  14  of  NW  14;  NE 

14  of  SE  14 ;  N  1/2  of  NE  14,  15     200.00 
N  1/2  of  NE  14;  SE  14  of  NE  14;  SW  14  of 

SE14;Wy2,  17     480.00 

All,  19     618.02 
N  1/2  of  NE  1/4;  SW  1/4  of  NE  %;  SW  14 

ofNWl/4;SWl4;Ei/2ofSEl^,  21     400.00 
N  1/2;  S  1/2  of  SW  1/4;  NE  %  of  SE  1/4; 

SW  14  of  SE  14,  23     480.00 

NWl/4of  NEl4;Nl/2of  NW14,  25     120.00 
N  1/2  of  NW  1/4;  SW  1/4  of  NW  1/4;  NE  14 

of  SE  1/4;  NW  14  of  NE  Vi;  SE  14 

of  NE  14,  27     240.00 

All,  29     640.00 

NE  14  of  NE  1/4 ;  W  1/2  of  E  1/0 ;  W  I/2,  31     502.26 

E  1/2;  E  1/2  of  W  1/2,  33     480.00 

SW  1/4  of  S W  1/4 ;  Lots  6,  7,  8,  9, 10,  35     148.68 

Township  40,  Range  8. 
SE  14  of  S  W  1/4 ;  S  W  14  of  SE  14 ;  Lots  1, 

7,  8,  9,  1     131.25 

All,  3     640.70 
NE  14;  E  1/2  of  SE  14;  Lots  1,  2,  3,  4,  5,  6, 


vs.  The  United  States  .  451 

JOSEPHINE  COUNTY— Continued. 

Totcnship  40,  Range  8 — Continued. 

Section     Acres 

7,  5     338.03 

E  1/2  of  NE  1/4;  SW  l^  of  NW  1/4;  S  1/2; 

Lots  1,  2,  3,  4,  5,  7      536.12 

N  1/2;  SW  1/4;  W  1/2  of  NE  14  of  SE  %; 

W  1/2  of  SE  1^;  W  1/2  of  SE  14  of 

SE  1/4,  9     600.00 

E  1/2  of  E  1/2;  SW  14  of  NW  1/4;  W  1/2  of 

SW  14,  11     280.00 

Lot  3;  NW  14  of  SE  1/4;  S  1/2  of  SE  %,        13     129.77 
NE  1/4;  E  1/2  of  NW  14;  E  1/2  of  W  1/2  of 

NWl/4;El/2  0f  SE%,  15     360.00 

Wi/2ofEl/2;SEl/iofNEl/4;WM.^  17     520.00 

NW  14  of  NE  1/4;  W  1/2  of  SW  i/4;  E  1/2  of 

SE  1/4  of  SE  1^,  21     140.00 

S  1/2  of  SE  14  of  NE  1/4;  W  1/2  of  W  1/2; 

Lots  1,  7,  23     221.64 

Township  40,  Range  9. 
N  1/2;  SW  1/4;  N  1/2  of  SE  3/4;  SW  14  of 

SEi/4;Lotl,  1     630.76 

NE  14,  13     160.00 


Total,  Josephine  County,  167,480.98 


452  O.  (§  C\  R.  R.  Co.,  et  al. 

JACKSON  COUNTY. 

South  of  Base  Line  and  EaJit  of  Willamette  Meridian. 

Township  32,  Range  1. 

Section  Acres 

All,                                                                             3  641.80 

All,                                                                             5  637.88 

All,                                                                              7  675.00 

All,                                                                             9  640.00 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

All,                                                                            15  640.00 

All,                                                                           17  640.00 

All,                                                                         19  674.28 

All,                                                                           21  640.00 
E  1/2  of  NE  1/4;  N  1/2  of  NW  14;  SW  1/4 

of  NW  14;  SE  1^,                                       23  360.00 

All,                                                                              25  640.00 
E  1/2  of  NE  14;  NW  14  of  NW  1/4;  SE  % 

of  N  W  14 ;  E  1/2  of  S W  1/4 ;  SE  14,          27  400.00 

All,                                                                           29  640.00 
N  1/2  of  NE  14;  NW  1/4  of  SW  3/4;  NE  14 

of  NW  14,                                                      31  168.17 
NW  1/4;  W  Vo  of  SW  i/i;  NE  14  of  SE 

%;  s  1/2  of  SE  1/4,                         33  360.00 

All,                                                                              35  640.00 

Township  33,  Range  1. 

All,                                                                           1  639.40 

All,                                                                           3  641.28 
SW  14  of  NE  1/4;  W  1/2;  NW  1/4  of  SE 
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Township  33,  Range  1 — Continued. 

Section     Acres 
%;  S  1/2  of  SE  14,  5     477.42 

E  1/2  of  NE  1/4;  S  1/2  of  NW  14;  NE  14  of 

S W  % ;  S  1/2  of  S W  1/4 ;  SE  14,  7     446.63 

NE  1/4 ;  E  1/2  of  N W  1/4 ;  S  1/2,  9     560.00 

All,  11     640.00 

N  1/2  of  N  1/2;  SE  1/4  of  NE  1/4;  SW  1/4  of 

N  W  1/4 ;  N W  14  of  S W  i/4 ;  S  1/2  of  S  1/2  13     440.00 
All,  15     640.00 

SW  1/4 of  NE  1/4;  NW  1/4;  N  i^of  SW  i/4; 

SWl/4of  SWl/4;NWl/4of  SE  1/4      17     360.00 
NE  1/4;  W  1/2;  N  1/2  of  SE  1/4;  SW  %  of 

SE  1/4,  • 

All, 

W  1/2  of  E  1/2;  SE  14  of  SE  14;  W  1/2, 
NE  1/4;  W  1/2;  N  1/2  of  SE  1/4, 
All, 

NE  1/4;  S  1/2  of  NW  1/4;  S  1/2, 
E  1/2;  N  1/2  of  NW  1/4;  S  1/2  of  SW  %, 
All, 

Township  34,  Range  1. 

Ei/o  of  NEi/4;  WI/2  of  NWi/4;  SI/2, 

All, 

All, 

All, 

E  1/2;  N  1/2  of  NW  1/4;  S  1/2  of  SW  %, 

N  1/2  of  NE  1/4;  NW  14;  W  1/2  of  SW  1/4, 


19 

607.58 

21 

640.00 

23 

520.00 

27 

560.00 

29 

640.00 

31 

561.47 

33 

480.00 

35 

640.00 

3 

479.35 

5 

636.54 

7 

637.48 

9 

640.00 

11 

480.00 

13 

320.00 

454  O.  Ss  C.  R.  R.  Co.,  et  al. 

JACKSON  COUNTY— Continued. 

l^ownshij)  34,  Range  1 — Continued. 

Section  Acres 

All,                                                                         15  640.00 

All,                                                                         17  040.00 

All,                                                                         19  636.20 
N  Mi  of  NE  1/4 ;  S W  1/4  of  NE  1/4 ;  N W  1/4 ; 
SE  1/4  of  SW  14 ;  NW  1/4  of  SE  1/4 ;  S  i/o 

of  SE  l/4»                                                       21  440.00 
NE  %  of  NE  1/4;  S  1/2  of  NE  14;  N  1/2  of 

NW  14;  SE  %  of  NW  i/i;  SW  i^;  N 

1/2  of  SE  14 ;  S  W  1/4  of  SE  l^,                  23  520.00 

E  1/2;  E  1/2  of  NW  14;  SW  1/4  of  SW  14,      25  440.00 

N  1/2 ;  E  1/2  of  S W  14 ;  S W  14  of  SE  14,        27  440.00 

W  1/2  of  E  1/2;  NE  l^  of  SE  l^;  W  1/2,       29  520.00 

All,                                                                         31  640.44 
NE  1/4;  SE  1/4  of  NW  1/4;  SW  1/4;  N  1/2 

of  SE  1/4;  SE  14  of  SE  14,                       33  480.00 

All,                                                                           35  640.00 

TotcnsJtij)  35,  Range  1. 

N  1/2  of  N  1/2;  SE  1/4  of  NE  14;  SW  1/4  of 
NW  1/4;  NW  1/4  of  SW  14;  S  1/2  of 
SW14;E  1/2  of  SE  14,  1     440.04 

j\l\,  3     643.60 

All,  5     642.86 

N  1/2  of  NE  1/4;  SW  1/4  of  NE  14;  NW  14; 

N  1/2  of  S  W  1/4 ;  S W  1/4  of  S W  14 ;  SE  14,  7     565.80 
All,  9     040.00 

NE  14  of  N  W  i/i ;  W  1/2  of  \\  1/2;  NE  14 
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Township  35,  Range  1 — Continued. 

Section  Acres 

of  SW  %;  S  l/o  of  SE  1^,                        11  320.00 

Ny2;  SWl/i;E  l/oof  SE  1^,                      13  560.00 
NE  14;  NE  14  of  NW  14;  S  1/2  of  NW  %; 

SW  %,                                                              15  440.00 

All,                                                                         17  640.00 

N  1/2 ;  NE  1/4  of  SE  l^,                                     19  363.20 

All,                                                                         21  640.00 

S W  y^  of  NE  1/4 ;  W  1/2 ;  S  W  i/4  of  SE  l^,    23  400.00 

All,                                                                         25  640.00 
N  1/2;  N  1/2  of  SW  14;  SE  1/4  of  SW  1/4; 

SE  1/4,                                                           27  600.00 

NE  1/4,                                            ^                  29  160.00 

SWi4of  NW]/4;Lot2,                               31  77.74 
E  1/2  of  NE  1/4;  W  1/2  of  NW  %;  SW 

l/4;Nl/oof  SEl/4;SWl/4of  SEl^,       33  440.00 
NW  14  of  NE  1/4;  S  i/o  of  NE  1^4;  NW 

%;  s  1/2,                                        35  600.00 

Township  36,  Range  1. 

E  1/2;  NW  1/4  of  NW  1/4;  SE  1/4  of  SW  %,   1  399.94 

NE  1/4;  N  1/2  of  SE  14,                                      3  240.69 

N  1/2  of  NE  14,                                                    5  79.44 

E  1/2  of  NE  14;  Lot  3,                                     7  102.08 

Wl/2  0f  NEl/4;Sl/2ofNWl/4;SW%,      9  320.00 
E  1/2  of  NE  1/4;  NE  1/4  of  SW  3/4;  NW  % 

of  SE  14,                                                    11  160.00 


456  O.  <!  C.  R.  R.  Co.,  et  al. 

JACKSOX  COUXTY— Continued. 

Tozvnship  36,  Range  1 — Continued. 

Section     Acres 
S  l/o  of  SW  14,  13       80.00 

NW  1^  of  XE  14;  SW  1/4  of  XW  1/4; 

X W  14  of  S W  1/4 ;  S  1/2  of  SE  14,  15     200.00 

E  1/2;  E  1/0  of  XW  V4;  XE  Vi  of  SW  1/4; 

SW14ofSWl4,  17     480.00 

E  1/2  of  E  1/2;  SW  14  of  SE  1/4;  XW  i^  of 

XEI4;  WI/2,  21     560.00 

NE  1/4;  XE  1/4  of  NW  %;  S  1/2  of  XW 

%;  S  1/2,  23     600.00 

XE  14;  W  1/2  of  XW  1/4;  S  1/2,  25     560.00 

NW  1/4  of  XW  14;  S  1/2  of  X  1/2;  X  1/2 

of  S  1/2;  SW  1/4  of  SW  1/4;  SE  1/4  of 

SE  14,  27     440.00 

SW  14  of  XW  1/4;  X  1/2  of  SW  1/4;  SE  V^ 

of  SWl/4;Sl/2  0f  SEl^,  29     240.00 

N  1/2;  W  1/2  of  SW  14;  NE  l^  of  SE  1/4,  33  440.00 
All,  35     640.00 

Tow7iship  37,  Range  1. 

N  1/2  of  NE  14;  NW  1/4;  SE  i/4  of  SW  1/4; 

W  1/2  of  SE  14,  1     359.26 

N  1/2  of  XE  1/4;  SE  1/4  of  XE  14;  XE  14 

of  X  W  14 ;  S W  14  of  X  W  1/4 ;  S W  l^,  3  359.31 
N  Mj  of  NE  1/4;  SW  1/4  of  NW  1/4;  SW 

1/4;  SW  1/4  of  SE  14,  5     320.19 

NE  1/4 ;  NE  1/4  of  N  W  Vi ;  XE  14  of  S  W  14,  7  240.00 
E  %  of  XE  1/4;  W  1/0  of  XW  1/4;  XW  1/4 
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Township  37,  Kange  1 — Continued. 

Section     Acres 

of  SW  14;  S  1/0  of  SW  1/4;  NE  i^  of 

SE  14,  9     320.00 

All,  11     640.00 

All,  13     640.00 

SE  i4of  NWi/4;NEy4of  SE  1^,  15       80.00 

E  1/2;  E  1/2  of  W  1/2,  17     480.00 

SW  1/4  of  NE  14;  NW  14;  W  1/2  of  SW  14,  19  288.06 
E  1/2;  NW  14  of  SW  14;  S  1/2  of  SW  1^,  21  440.00 
NE  1/4;  SW  1/4  of  NW  %;  SW  1/4;  NE  14 

of  SE  14,  23     400.00 

NE  1/4  of  NE  1/4;  NW  14;  N  1/2  of  SW  1/4; 

NW  1/4  of  SE  1/4  A  25     320.00 

N  1/2  of  NE  1^;  NW  1/4;  SE  %  of  SW  i^; 

SE  14  of  SE  14,  27     320.00 

SWi^  of  NEI/4;  NWI/4  of  SWi/4;  SI/2 

of  SW  1/4;  NE  14  of  SE  14;  SW  i/4  of 

SE  1/4,  31     240.19 

W  1/2  of  NE  1/4;  E  1/2  of  NW  1/4;  NE  1/4 

of  S  W  1/4 ;  W  1/2  of  SE  14,  33     280.00 

NE  1/4;  E  1/2  of  NW  l^;  W  1/2  of  SW  1/4; 

N  1/2  of  SE  14 ;  SE  l^  of  SE  1/4,  35     440.00 

Township  38,  Range  1. 

NWl4;Si/2of  SWi^;  Wl/2of  SEI/4,  1  319.11 
NEl/4of  NWl4;SWl/4of  NWI4,  3       79.08 

NW  14  of  NE  1/4;  SE  i/i  of  NE  1/4;  NE  14 
of  NW  1/4;  S  1/2  of  NW  %;  N  1/2  of  SW 
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Township  38,  Range  1 — Continued. 

Section  Acres 

1/4;  SW  1/4  of  SW  14,                                    5  318.83 

NE  14  of  NE  ]^;  S  1/2  of  NE  l/i;  SE  14 

of  NW  1/4;  NE  i/i  of  SW  1/4;  N  1/2  of 

SEl^,                                                                11  280.00 

E  1/2 ;  E  3/2  of  W  1/2,                                            13  480.00 

S W  14  of  NE  1/4 ;  N  W  1/4  of  SE  i^,                15  80.00 

SW  1/4  of  NW  V4,                                             31  43.32 

Township  39,  Range  1. 

W  1/2  of  NE  l^                                                   7  80.00 

W  1/2  of  N W  1/4 ;  NW  l^  of  S W  i^,              17  120.03 

All,                                                                           19  642.40 
NE  14;  E  1/2  of  NW  1/4;  E-i/2  of  SW  1/4; 
N  1^  of  SE  14;  SW  14  of  SE  1/4;  W  1/2 

of  SE  1/4  of  SE  14,                                         21  460.00 

SW  14  of  S W  1^,                                                25  40.00 

NE  14,                                                                  27  160.00 

Township  40,  Range  1. 

Lot  3,                                                                       1  37.27 

All,                                                                             19  682.12 

All,                                                                             21  640.00 

All,                                                                             27  640.00 

All,                                                                             29  640.00 

All,                                                                               31  687.20 

Township  41,  Range  1. 

All,                                                                          1  640.76 

Lot  1,                                                                     13  38.20 
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Township  32,  Range  2. 

Section  Acres 

All,                                                                            19  633.38 

Ei/2  0f  NEy4;Wy2of  NWi/4;Sy2,      29  480.00 

All,                                                                           31  629.44 

SW  %  of  NE  y4;  W  y2  of  SE  y^ ;  W  y2,       33  440.00 

Township  33,  Range  2. 

SW  y4  of  SW  %,  1       40.00 

N  y2;  N  ys  of  SW  %;  SW  y4  of  SW  y^; 

SEy4,  3     602.68 

All,  5     644.70 

NW  y4  of  NW  y4;  S  ys  of  NW  y4;  SW  y4; 

SWy4ofSEy4,  7     314.40 

N  yo;  NE  y^  of  SW  y4;  S  Y>  of  SW  y4; 

NW  1/4  of  SE  14,  9     480.00 

Sy2;  Syoof  NEl^,  11     400.00 

All,  13     640.00 

NE  14;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  i^; 

S  1/2,  15     600.00 

N  1/2  of  NE  1/4;  SE  14  of  NE  %;  NE  %  of 

NW  y4;  N  1/2  of  SE  y4;  SE  i/4  of 

SE  1/4,  17     280.00 

NW  14  of  NE  1/4;  S  1/2  of  NE  14;  N  1/2  of 

NW  1/4;  SE  1/4  of  NW  1/4;  SE  y^  of 

SW  1/4 ;  SW  14  of  SE  14,  19     320.28 

NE  1/4 ;  N  1/2  of  S  1/2 ;  SE  1/4  of  SE  %,  2 1     360.00 

All,  23     640.00 

All,  25     640.00 
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Township  33,  Range  2 — Continued. 

Section     Acres 
N  1/2;  N  1/2  of  SW  14;  SE  14  of  SW  1/4; 

SE  1^,  27     600.00 

SE  %  of  NW  1/4;  NE  1/4,  29     200.00 

NW  1/4  of  NE  1/4;  S  1/2  of  NE  %;  E  1/2  of 
NW  1/4;  NE  14  of  SW  %;  N  1/2  of 
SEl/4;Lots3,  4,  5,  6,  7,  31     531.07 

E  1/2  of  NE  1/4;  SE  %,  33     236.07 

All,  35     625.00 

Township  34,  Range  2. 

N  1/2  of  NE  1^;  SE  14  of  NE  %;  NW  %; 

N  1/2  of  SW  14,  5     364.22 

S  1/2  of  SW  1/4;  SW  14  of  SE  1/4,  7     121.10 

All,  9     640.00 

N  1/2  of  NE  1/4;  SE  14  of  NE  14;  SW  %  of 
NW  1/4;  NW  1/4  of  SW  1/4;  S  1/2  of 
S  1/2;  NE  1/4  of  SE  14,  17     400.00 

All,  19     640.58 

All,  21     640.00 

NE  1/4  of  NE  1/4;  N  1/2  of  NW  14;  SW  14 
of  NW  1/4;  N  1/2  of  SW  %;  N  1/0  of 
SE  1/4;  SE  1/4  of  SE  l^,  29     360.00 

SW  1/4,  31     159.78 

N  1/2  of  NE  1/4;  SE  1/4  of  NE  1/4;  E  1/2  of 

SW  1^,  33     200.00 

All,  35     640.00 
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Township  35,  Range  2. 

Section  Acres 

N  Vs;  N  1/2  of  SW  1^;  SE  i^  of  SW  %; 

SE  14,                                                  .           1  584.35 

N  1/2;  N  1/2  of  S  1/2,  3  469.74 
SW  i/i  of  NE  1/4;  W  1/2;  NW  14  of  SE  14; 

S  1/2  of  SE  14,                                          7  477.60 

SE  1/4  of  NW  14;  W  1/2  of  SW  14,  9  120.00 
NE  14;  NW  1/4  of  NW  1/4;  S  1/2  of  NW  14; 

S  1/2,                                                               13  600.00 

NE  14  of  NE  1/4 ;  S  1/2  of  N  1/2 ;  S  1/2,           15  520.00 

All,                                                                       17  640.00 

N1/2;SE14                                                    19  475.09 

All,                                                 •                    21  640.00 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

SEi/4ofNEl/4;NWl/4;Sl/2,                       29  520.00 

All,  31  621.92 
NE  14;  N  1/2  of  NW  1/4;  SE  14  of  NW  %; 

S  1/2,                                                                 33  600.00 

All,                                                                            35  640.00 

Township  36,  Range  2. 

All,                                                                           1  640.96 

All,  3  642.52 
N  1/2  of  NE  1/4;  SW  1/4  of  NE  i/4;  E  1/2  of 

NW14;Sl/2  0f  SEl^,                                5  280.8^ 

Wy2  of  NEVi;  NWi/4;  NI/2  of  SW14,        7  319.50 
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Township  36,  Range  2 — Continued, 

Section  Acres 

N  1/2;  SW  14;  S  1/2  of  SE  14,                         9  oGO.OO 

All,                                                                             11  640.00 

All,                                                                             13  640.00 
E  1/2  of  NE  1/4;  SE  l^;  W  1/2  of  NW  %; 

Ny2  0f  SWl4;SEy4of  SWl^,           15  440.00 

N  1/2  of  N  1/2,                                                     17  160.00 

S  1/2  of  SW  14,;  SW  1/4  of  SE  1/4,             19  120.05 

NW  1/4  of  NW  14,                                              21  40.00 

N  1/2 ;  NE  14  of  S W  14 ;  N W  14  of  SE  y,     23  400.00 

All,                                                                           25  640.00 

Sl/2  0f  NWl/4;  SWl^,                                  29  240.00 
NW  l^  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  %; 

SI/2,                                                                 31  601.26 

All,                                                                             35  641.24 

'Township  37,  Range  2. 

All,                                                                             1  640.48 
N  1/2  of  NE  1/4;  SE  %  of  NE  %;  NE  14  of 

SE  1^                                                           3  165.57 

All,                                                                            5  653.02 
NE  1/4  of  NE  i/ii  S  1/1.  of  NE  14;  SE  \\  of 

NWl/4;Sl/2,                                                7  479.41 

N  W  1/4  of  N W  1/4 ;  S  1/2  of  N  W  14 ;  S  1/0,       9  440.00 
N  1/2  of  NE  1/4;  NE  1/4  of  NW  14;  SW  14 

of  S W  Vi ;  SE  1/4  of  NE  14,                     1 1  200.00 

S  1/2,                                                                            13  320.00 
N  1/2  of  NE  1/4;  SE  1/,  of  NE  1/4;  NE  14  of 
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Totvnship  37,  Range  2 — Continued. 

Section  Acres 

NW  l/i;  SE  1^  of  SW  1^;  SE  %,          15  360.00 

All,                                                                         17  640.00 

E  1/2;  E  1/2  of  W  1/2;  Lot  4,                         19  521.06 

E  1/2  of  NE  1/4 ;  W  1/2  of  NW  l^ ;  S  1/2,          21  480.00 

All,                                                                         23  640.00 

All,                                                                         25  640.00 

N  1/2 ;  SE  1/4  of  S W  14 ;  SE  14,                        27  520.00 

All,                                                                           29  640.00 

E  1/2;  NE  3/4  of  NW  14,                                  31  360.00 

NE  %  of  NE  1/4 ;  S  1/2  of  N  1/2 ;  S  1/2,            33  520.00 

All,                                                                           35  640.00 

TownsMp  38,  Rarlge  2. 

NW  1/4;  S  1/2,                                                     1  479.23 

All,                                                                             3  639.92 

N  1/2 ;  S W  1/4  of  S W  1/4 ;  SE  1/4  of  SE  1/4,       5  403.84 

All,                                                                           7  641.03 

All,  9  640.00 
N  1/2  of  NE  1/4;  SW  1/4  of  NE  %;  W  1/2; 

S  1/2  of  SE  14,                                              11  520.00 

All,                                                                         13  640.00 

All,  15  640.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  14  of 

SE  14,                                                           17  600.00 

SW  14,  19  161.28 
NW  1/4  of  NE  1/4;  SW  14  of  SW  1/4;  W  1/2 

ofSE14,                                                      21  160.00 
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'Township  38,  Range  2 — Continued. 

Section     Acres 
E  1/2  of  NE  14 ;  N  1/2  of  NW  %,  23     160.00 

NW  14  of  NE  1/4 ;  S  i/o  of  N  i/o;  N  1/2  of 

SE  1/4;  SE  14  of  SE  14,  25     320.00 

NW  14  of  NE  14;  NW  1/4;   SE  14  of 

SW  14,  27     240.00 

SW 14,  29     160.00 

SE  14  of  NW  1/4;  NE  i^  of  SW  1/4;  NW 

1/4  of  SE  1^,  81     120.00 

E  1/2  of  W  1/2;  NW  1/4  of  SW  1/4;  SW  % 

of  NW  14;  N  1/2  of  SE  1/4;  SE  14  of 

SE  14,  33     360.00 

E  1/2  of  SW  14,  35     80.00 

Township  39,  Range  2. 

Wl/sof  El/o;  Sl/2of  NWl/4;  SWI4,        1     400.50 
All,  3     641.86 

SW  1/4  of  NW  14,  5       40.00 

Lot  8,  7         3.00 

NE  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NE  % 

of  SE  14,  9     160.00 

NE  14  of  NE  1/4;  NW  %  of  NW  1/4;  S  1/2 
of  N  1/2;  N  1/2  of  SW  3/4;  SE  1/1  of 
SW  14;  NW  14  of  SE  %;  S  1/2  of 
SE  14,  11     480.00 

NW  1/4  of  NE  1/4;  S  1/2  of  NE  %;  W  1/2; 

NEy4ofSE14;Sl/2of  SEI4,         "^    13     560.00 
NE  1/4  of  NE  1/4;  S  1/,  of  NE  1/4;  N  1/2  of 
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JACKSON  COUNTY— Continued. 

Township  39,  Range  2 — Continued. 

Section     Acres 
NW  14;  SE  1/4  of  NW  1/4;  W  1/2  of 
SW  1/4,     .  15     320.00 

W  1/2  of  SE  1/4;  SE  1/4  of  SW  %,  21     120.00 

N  1/2  of  NE  1/4;  SE  1/4  of  NE  %;  NE  1/4  of 
SW  14;  SW  14  of  SW  14;  NE  1/4  of 
SE  14;  S  1/2  of  SE  14,  25     320.00 

N  1/2  of  NE  1/4 ;  N  W  1/4 ;  NE  14  of  SE  %,     27     280.00 
Lot  1,  31         9.58 

El/2ofSWi/4;SEi/4;NEi4ofNWi4,     33     280.00 
N  1/2  of  N  1/2;  SE  14  of  NE  1/4;  NE  14  of 

SE  1/4,  35     240.00 

Township  40,  Range  2. 
SW  1/4  of  NE  1/4;  SE  1/4  of  NW  14;  E  1/2  of 

SW  1/4;  SE  1^,                                           1  320.00 

SE  1/4  of  NE  1/4;  NE  %  ofSE  %,                  7  80.00 
NE  1/4;  NE  14  of  NW  1/4;  NE  1/4  of  SW 
%;  W  1/2  of  W  1/2;  N  1/2  of  SE  1/4;  SE 

14  of  SE  14,                                               13  520.00 

NE  1/4;  NE  14  of  NW  1/4;  E  1/2  of  SE  14,  17  297.12 

S  1/2,                                                                         19  318.20 

E  1/2  of  NE  14,                                                   23  80.00 

All,                                                                           25  640.00 

E  1/2  of  E  1/0;  SW  14  of  SE  %;  Lots  2,  3,  31  249.92 

Township  41,  Range  2. 
All,  1     648.56 

All,  3     642.52 
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JACKSON  COUNTY— Continued. 

Township  41,  Range  2 — Continued. 

Section  Acres 

All,                                                                            5  645.12 

All,                                                                               7  648.00 

All,                                                                               9  640.00 

All,                                                                             11  640.00 

N  1/2  of  N  1/2,                                                       13  85.86 

Nl^,                                                                      15  181.70 

N  1/2,                                                                        17  248.26 

Township  33,  Range  3. 

Lots  3,  4,                                                              7  117.31 

All,                                                                         19  715.52 

W  1/2  of  NE  1^;  NW  1/4;  S  1/2,                     29  560.00 

All,                                                                          31  721.28 

NW  14  of  NW  14 ;  S  1/2  of  N  1/2;  S  1/2,        33  520.00 

Township  34,  Range  3. 

W  1/2  of  SE  14 ;  SW  14,                                   3  240.00 

All,                                                                             5  562.79 

All,                                                                            7  733.48 

N  1/2,                                                                          9  320.00 

S  1/2  of  N W  14 ;  S W  14,                                 1 1  240.00 

W  1/2  of  SW  %,  13  80.00 
NE  1/4;  NE  1/4  of  X  W  y^;  S  1/0  of  NW  14; 

N  1/2  of  S  1/2;  SW  14  of  SW  l/i,             15  480.00 

All,  19  734.58 
N  1/2  of  N  M>;  SW  14  of  NW  ^4;  SW  14; 

N W  14  of  SE  14 ;  S  1/2  of  SE  14,             2 1  480.00 

All,                                                                      23  640.00 
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Township  3-i,  Range  3 — Continued. 

Section  Acres 

All,                                                                         25  640.00 

All,                                                                         27  640.00 

All,  29  640.00 
SE  14  of  NE  14;  SE  %  of  NW  i^;  NE  14 

of  SE  14;  Lots  1,  2,  3,  4,  5,  6,  7,  8,  9         31  631.06 

All,                                                                         33  640.00 

All,                                                                           35  640.00 

Township  35,  Range  3. 

All,                                                                              1  628.92 

N  1/0  of  X  E  14;  XW  14,                                   3  236.06 

All,                                                                           5  631.26 

SW  14,                                                *                  7  162.15 

El/o;  X  l/oof  XWl/4,                                       11  400.00 

All,                                                                           13  640.00 

XE  1/4;  XW  14  of  SE  1/4;  SE  1/4  of  SE  1/4,  15  240.00 

SW  %  of  XW  1^;  W  1/2  of  SW  1/4;  SE  i^,  17  280.00 
X  1/2  of  XE  1/4;  SE  1/4  of  XE  1/4;  W  1/2  of 

W  1/2;  SE  14  of  SW  1/4;  S  1/2  of  SE  14,  10  403.36 
W  1/2  of  XE  1/4;  E  1/2  of  XW  %;  X  1/2  of 

SE  14,  21  240.00 
E  1/2  of  XE  1/4;  W  1/2  of  XW  1/4;  SW  1/4; 

XW  1/4  of  SE  14,                                          23  360.00 

W  1/2  of  X  W  1/4 ;  S W  14,                                 25  240.00 

SI/2,                                                                       27  320.00 

SEV4.                                                                       29  160.00 

All,                                                                              31  637.28 
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JACKSON  COUNTY— Continued. 

Township  35,  Range  3 — Continued. 

Section     Acres 
N  1/2  of  NE  14;  SW  14  of  NE  %;  NW  14; 

S  1/0,  33     600.00 

All,  35     640.00 

Totcnship  36,  Range  3. 


All, 

1 

572.36 

svo 

of  NE  14 

;  W 

1/2 

of  W 

1/2; 

SE 

1/4 

of 

SW  1/4; 

SE 

V4, 

3 

422.49 

AJl, 

5 

596.20 

All, 

7 

629.40 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

All, 

19 

626.96 

All, 

21 

640.00 

All, 
All, 
All, 

23 
25 
27 

640.00 
640.00 
640.00 

All, 

29 

640.00 

N  1/2  of  NE  1/4;  SE  1/4  of  NE  14;  NE  1/4  of 

NW  14;  S  1/2  of  SW  l^;  SE  1/4,  31     396.00 

All,  33     640.00 

N  1/2;  NE  i/i  of  SW  14;  N  1/2  of  SE  14; 

SE  i/i  of  SE  J/i,  35     480.00 
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Totvnship  37,  Range  3. 

Section  Acres 

All,  1  639.20 

N  l/o;  E  1/2  of  SW  3/4;  SE  14,  3  559.20 

All,  5  636.21 

All,  7  634.83 

All,  9  640.00 

All,  11  640.00 

All,  13  640.00 

All,  15  640.00 

All,  17  640.00 

All,  19  633.76 

E  1/2  of  NE  l^;  W  1/2  of  NW  1/4;  S  1/2,  21  480.00 

AH,                                                     •  23  640.00 

All,  25  640.00 
N  1/2  of  N  1/2;  SE  1^  of  NE  1/4;  SW  1/4  of 

NW  1/4;  S  1/2,  27  560.00 

All,  29  640.00 

All,  31  631.20 

NE  l/4;NW14of  NWI/4;  SI/2,  33  520.00 

All,  35  640.00 

Township  38,  Range  3. 

All,  1  640.38 

N  l/2;Nl/oof  SW  1/4;  SE  1^,  3  561.88 

N  1/2  of  NE  1/4;  NW  1/4;  S  1/2,  5  563.50 
N  1/2;  NE  1/4  of  SW  1/4;  S  1/2  of  SW  1/4; 

Ni/2  0f  SE  1/4;  SE  l/4  0f  SEI4,  7  556.31 

Ny2;SWl/4,  9  480.00 
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JACKSON  COUNTY— Continued. 

Township  38,  Range  3 — Continued. 

Section  Acres 
NE  1/4;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  1/4; 

S  1/2,  11  600.00 

N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE 14,  13  600.00 

N  1/2  of  NE  1/4;  NW  14,  15  240.00 

All,  17  640.00 

N  1/2;  NE  14  of  SW  1/4;  NW  1/4  of  SE  1/4; 

S  1/2  of  SE  14,  19  479.33 

W  1/2  of  E  1/2;  SE  14  of  SE  14;  W  1/2,  21  520.00 

NE  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  1/4; 

S  1/2,  23  600.00 

All,  25  640.00 

All,  27  640.00 

AH,  29  640.00 

E  1/2;  E  1/2  of  NW  14;  NW  1/4  of  SW  1/4,     31  441.22 
N  1/2;  SW  y4;  N  1/2  of  SE  1/4;  SW  1/4  of 

SE  14,  33  600.00 

All,  35  640.00 

Township  39,  Range  3. 

All,  1  640.16 

All,  3  639.12 

All,  5  646.50 

All,  7  636.00 

All,  9  640.00 

All,  11  640.00 

All,  13  640.00 
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JACKSON  COUNTY— Continued. 

Township  39,  Range  3 — Continued. 

Section  Acres 
S  1/2  of  N  E  14;  W  1/2  of  NW  14;  E  1/2  of 

SW%;SE14,                                             15  400.00 

All,                                                                       17  640.00 

All,  19  645.18 
NE  1/4;  NE  1/4  of  NW  14;  S  i/o  of  NW  i/4; 

S  %,                                                                   21  600.00 

All,                                                                            23  640.00 

All,                                                                           25  640.00 

NW  14,  27  160.00 
SE  14  of  NE  1/4;  NE  14  of  NW  1/4;  W  1/2 

of  W  1/2;  SE  14  of  SW  1/4;  NE  %  of 

SEl/4;SWl/4  0f  SEl^        .                   29  360.00 

All,                                                                         31  648.80 

N  1/2;  SE  14,                                                      33  480.00 

SE  1/4,                                                                     35  160.00 

Township  40,  Range  3. 

N  1/2;  N  1/2  of  SW  1/4;  SE  l^,                      1  560.52 

All,  3  641.98 
NE  14  of  NW  1/4;  W  1/2  of  W  1/2;  SE  14 

of  SE  14,  5  241.53 
N  1/2;  SW  14;  NW  1/4  of  SE  1/4;  S  1/2  of 

SE  14,                                                               7  596.38 

All,                                                                           9  653.56 

NW  1/4;  S  1/2,                                                     11  480.00 

NE  1/4 ;  SE  1/4  of  N W  14 ;  S  1/2,                       13  520.00 

All,                                                                         15  640.00 
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TcncnsJiip  40,  Range  3 — Continued. 

Section     Acres 
NW  1/4  of  NW  14;  S  %  of  N  W  14;  Lots 


1,2,3. 

.  5, 

0, 

7,8,9, 10, 11, 

12, 

17 

5(35.73 

All, 

19 

707.22 

All, 

21 

640.00 

All, 

23 

040.00 

All, 

25 

682.88 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

686.81 

All, 

33 

640.00 

AU, 

Township  41, 

Range  3. 

35 

640.00 

All, 

1 

643.60 

All, 

3 

650.00 

All, 

11 

640.00 

Lots  1,  2, 

3, 

4, 

13 

53.84 

Lots  1,  2, 

3, 

4, 

15 

()6.38 

Lots  1,  2, 

3, 

4, 

TownMp  37, 

Range  4. 

17 

69.66 

All, 

7 

617.20 

All, 

17 

640.00 

All, 

19 

619.24 

Ail, 

21 

640.00 

NMi. 

Totcmshlp  38, 

Range  4. 

21) 

320.00 

Ni/o  of  :^ 

Mi 

;  SM>, 

1 

480.(;() 
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JACKSON  COUNTY— Continued. 

J'ownship  38,  Range  4. — Continued. 

Section  Acres 

All,  3  638.40 

NEy4;  Ni/o  of  NW14;  SW14  of  SW14; 

Nl/oof  SEl4;SEy4  0f  SEy4,  5  402.34 
NVo  of  Ny,;  SEI4  of  NEi^;  SWy4  of 

NWi^;  SW14.;  NEi^  of  SE14;  Syo 

of  SEI4,  7  516.62 

All,  9  640.00 

All,  11  640.00 

All,  15  640.00 

All,  17  640.00 
SW14  of  NEy4;  syo  of  NWy4;  SWi^; 

WyoofSEl/i,                              ^  19  358.47 

All,  21  640.00 

All,  27  640.00 

All,  29  640.00 
EVo  of  NEy4;  SWy4  of  NW14;  Ny2  of 

swy4;  swy4  of  swy4;  se  y4of  se 

14,  31  279.81 

All,  33  640.00 

All,  35  640.00 

Township  39,  Range  4. 

EV2  of  SEy4;  NEVi,  1  240.40 

All,  3  632.04 

All,  5  640.61 

All,  7  638.98 

AH,  9  640.00 
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JACKSON  COUNTY— Continued. 

Township  39,  Range  4 — Continued. 

Section     Acres 

El/o  of  SWI/4,  11  80.00 

SWi4ofNEy4;Ni/.ofSE%,  13  120.00 

All,  15  640.00 

All,  17  645.40 

All,  19  641.60 

All,  21  640.00 

All,  23  640.00 

NW14ofNE14;Wy2,  27  360.00 

All,  29  643.24 
NWI4  of  NEI4;  El/o  of  El/o;  NWI4  of 

swi/4;syoofswy4,  31  320..52 

Nys;  Nyo  of  SWy4;  SEy4  of  SW14; 

SEI4,  33  600.00 

Tomnship  40,  Range  4. 

XEy4;SEy4  0fNWy4;Sy,,  5  532.06 

All,  7  562.62 

NW14;  Nys  of  SWy4;  SEy4  of  SWy4,  9  280.00 

All,  17  639.92 

All,  19  566.04 

All,  21  640.00 

Sy2,  25  320.00 

NEy4ofNWy4;Ey2ofSWVi,  27  120.00 

All,  29  640.00 

All,  31  565.82 

Ny,;  SWy4 ;  SWI4  of  SEy4,  33  520.00 

-fVll,  35  640.00 
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Township  41,  Range  4. 

Section  Acres 

AH,  1  038.64 

Ni/s;  SWVi;  Ni/o  of  SE14;  SEi/4  of 

SEI4,  3  595.42 

All,  5  637.12 

NEV;  of  XEI4;  Wl/o  of  Ey2;  Wl/o,  7  521.28 

All,  9  640.00 
NE14;  Wl/o  of  WI/2;  SEy4  of  SWi/4; 

NEI4  of  SEI4 ;  Sy^  of  SEyi,  1 1  480.00 

Lots  1,  2,  3,  4,  13  59.46 

Lots  1,  2,  3,  4,  15  35.80 

Lots  1,  2,  3,  4,  17  22.56 

iSawi//  of  Base  Line  and  West  of 'Willamette  Meridian. 
Township  32,  Range  1. 

Lots  7,  8,  9,  10,  11,  13,  14,  15,  16;  Sy^,  1  680.00 

Ey2,  11  320.00 

All,  13  640.00 

Sy2,  19  306.21 
NWy4  of  NEyi;  S  ysof  NEy4;  NW14; 

Sy2,  21  600.00 

All,  23  640.00 

All,  25  640.00 

All,  27  640.00 

All,  29  640.00 

AH,  31  615.80 

All,  33  640.00 

All,  35  640.00 
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JACKSON  COUNTY— Continued. 

Township  33,  Range  1. 

Section     Acres 

AH,  5     639.31 

All,  7     644.16 

All,  9     640.00 

AH,  17     640.00 
NE14;  NE14  of  NWi/4;  Si/o  of  NWI4; 

Sl/o,  19     599.67 

Nl/2;SWl4;N%ofSE14,  21     560.00 

All,  23  640.00 
NI/2;  NE14  of  SW14;  NI/2  of  SEI/4;  SE 

1/4  of  SEI4,  25     480.00 

All,  27     640.00 

All,  29     640.00 

All,  31  639.20 
NE14;  Si/o  of  NWi^;  SW14;  Wl/o  of 

SEI4,  33     480.00 
Ni/s  of  NE14;  SWi/4  of  NE14;  NWi/4; 

Wi/o  of  SW14;  SE14  of  SEI/4;  NEI/4 

of  SWl/4,  35     440.00 

Township  34,  Range  1. 

AH,  1  638.86 
El/o  of  SEI4;  Lots  1,  2,  7,  8,  9;  Wi^  of 

NWI4,  3     320.23 

Wl/2  0f  NEI/4;  El/.of  NWy4,  5  158.54 
NEi^;  NI/2  of  NW14;  SEi/4  of  NWi/4; 

NEy4of  SWl/4;Ny2  0f  SEI4,  7     402.15 

Ny2;  swy4;  Nwy4  of  sEy4;  sy.  of  se 
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Township  34,  Range  1 — Continued. 

Section  Acres 

14,                                                                       9  600.00 

All,                                                                         11  640.00 

All,                                                                         13  640.00 

SEi4ofNEi^;SEl^;  Lots  1,3,  15  274.88 
NI/2;  SE%;  Ni/s  of  SWI4;  SW14  of  SW 

14,                                                                       17  600.00 

All,                                                                         19  650.60 

Wy2;Lot8,                                                          21  356.37 

All,                                                                            23  640.00 

All,                                                                            25  640.00 

£1/2 ;  Ei/o  of  Wi/s;  NWI4  of  NWi/4,  27  520.00 
NI/2  of  NE14;  SWi/4  of  NEi/4;  WI/2; 

Wl/s  of  SE14,                                              29  520.00 

NE14  of  NWi/4;  SWVi;  SM>  of  SEl^,        31  284.20 

All,                                                                            33  640.00 

Township  35,  Range  1. 

N W  14  of  SE  14 ;  S  1/2  of  SE  %,                      1  120.00 

SW  14  of  SW  14,                                                3  40.00 

NE  14  of  NE  14,                                                 5  40.02 

SE  l/i  of  S W  1/4 ;  S W  1/4  of  SE  %,  7  80.00 
NW  14  of  NE  14;  S  1/2  of  NE  l^;  NW  i/4; 

E  1/2  of  SW  Vi;  SE  14,                              9  520.00 

El/2ofSWi^,                                                  11  80.00 

E  1/2  of  NE  1/4 ;  S  1/2,  13  400.00 
NW  14  of  NE  1^;  S  1/2  of  NEl^;  E  1/2  of 

NW  1/4;  NE  1/4  of  SW  1^;  N  1/2  of  SE 
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Township  35,  Range  1 — Continued, 

Section  Acres 

14;  SE  14  of  SEI4,                                      15  360.00 

Wl/oof  NEi4;NWl/4of  SEl^,                 19  120.00 

NWl/iofNWl/i,                                             21  40.00 

SE  14  of  SW  1/4.                                             -'3  -*<>0« 

SW  l/t  of  SW  14,                                                 25  40.00 

Township  36,  Range  1. 

Lots  4,  5,                                                                   9  29.61 

SW  14  of  NE  14;  SE  1/4  of  XW  14,            11  80.00 

NW  14  of  NW  1/4,                                            15  40.00 

NW  1/4  of  NE  1^,                                              25  40.00 

NE  14  of  SE  14,                                                27  40.00 

NW  14  of  NE  14;  N  1/2  of  NW  %,             35  120.00 

Township  37,  Range  1. 

SW  1/4  of  SE  14,                                                1  40.00 
NE  14;  NE  14  of  NW  1/4 ;  S  1/0  of  NW  i/4; 

Sl/o,                                                                   11  600.00 
N  W  14  of  NE  1/4 ;  S  1/0  of  NE  1/4 ;  N  W  14 ; 

S  1/2,                                                                        13  600.00 

NE  1/4 ;  N W  1/4  of  SE  1/4 ;  SE  1/4  of  SE  1/4,  1 5  240.00 

Torcnship  38,  Range  1. 

NW  1/4  of  SW  i/i,                                             17  40.00 

NE  14  of  SW  1/4;  S  \U  of  SW  '  4;  Lot  1,      21  147.04 
E  1/2  of  NE  1/4;  NE  14  of  SE  1/4;  S  i/j  of 

SE  1/4;  SE  1/4  of  SW  14                         29  240.00 
SW  1/4  of  NE  1/4;  NE  14  of  NW  l/i;  S  l/o 

of  NW  1/4;  SW  1/4;  NW  14  of  SE  %; 
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Totcnship  38,  Range  1 — Continued. 

Section  Acres 

S  1/2  of  SE  14,                                                31  452.09 
NW  1/4  of  NE  1/4;  NW  1/4  of  NW  1/4;  S  1/2 

of  XW  14,                                                      33  160.00 

SEl/4of  XE  l/4;El/oof  SEI4,                   35  120.00 

Township  39,  Range  1. 

NE  1/4  of  NE  1/4;  NW  1/4  of  NW  l^;  S  1/2 

of  NW  l/4;El/2of  SWl^,                         1  240.46 

E  1/2  of  SE  14,                                                      3  80.00 

Ni/2of  SEl4;SEi4of  SEy4,                       5  120.00 

W  1/2  of  NE  1/4;  NW  1/4;  S  1/2,                        7  638.48 

NI/2;  SWi4;NWy4of  SEi/4,'                    9  520.00 
NW  14  of  NW  1/4;  S  1/2  of  NWi/4;  SW  1/4; 

SW  14  of  SE  14,                                          11  320.00 

NE  1/4  of  SE  1^,                                              13  40.00 

All,                                                                         17  640.00 
N  1/2;  SW  1/4;  NE  %  of  SE  14;  S  1/0  of 

SE  14,                                                             19  682.68 

All,                                                                           21  640.00 
NW  1/4  of  SE  1/4;  S  1/2  of  SE  1/4;  SW  1/4 
of  SW  1/4;  Lots  1,  2,  3,  4,  5,  6,  7,  11,  12, 

13,                                                                       23  415.01 

NE  1/4  of  NE  1/4;  W  1/2  of  E  1/2;  W  1/2,       27  520.00 
NE  1/4  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  1/4; 

S  1/2,                                                                     29  600.00 

All,                                                                           31  722.68 


480 

O.  §  C.  It  Jt  Co..  at  al 
JACKSON  COUNTV^Contizmed. 
Tozvnship  39,  Range  l^Cantinued. 
A^E  14 ;  S  1/1,  of  N  W  1/  ;  S  1/,  ^''^^''^     ^^^-^^ 

All,  /4,^/2,  33      5gQ^^ 


Township  40,  i?a;,^^  1, 


35     640.00 


All, 

All,  3     023.68 

All,  5     635.60 

All,  7     704.56 

All,  11     640.00 

All,  15     64>0.00 

All,  17     640.00 
All,                                                                   .         19     705.76 

All,  21     640.00 

All,  23     640.00 

All,  25     640.00 

All  27     640.00 

All,  29     640.00 

All  31     707.28 

All,  33     640.00 

35     640.00 

Totvris'hip  S3,  Kanffe  2 

Lots3,4,5,6,  11,12,  13   14    15   ,«        ' 

AH,                               '  ^^' 14,  lo,  16,  J     ^^,^j^^ 

All,  3     636.80 

AIJ,  7     633.16 

All,  9     640.00 

^'^     640.00  I 
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Township  33,  Range  2 — Continued. 

Section  Acres 

All,                                                                         17  640.00 

All,                                                                         19  675.16 

S  l/o  of  SW  1/4 ;  NW  14  of  NE  %,                  21  120.00 

N  1/2;  N  1/0  of  SW  1/1;  SE  14  of  SW  14; 

SE  14,                                                               23  600.00 

All,                                                                            25  640.00 

All,                                                                            27  640.00 

All,                                                                            29  640.00 

All,                                                                         31  672.28 

N  1/2  of  NE  14;  SE  1/4  of  NE  1/4;  NW  1/4; 
NW  1/4  of  SW  1/4;  NE  1/4  of  SE  1/4;  S 

1/2  of  SE  14,                                                   33  440.00 

All,                                                                            35  640.00 

Township  34,  Range  2. 

All,  1  636.76 
NE  14  of  NE  1/4;  SE  14  of  SE  i/4;  W  1/2 

ofEi/2;Wl/2,                                               3  551.88 

W  1/2  of  NE  14 ;  N W  1/4 ;  S  1/2,                       5  560.79 

All,                                                                           7  646.40 

EI/2;  Wl/2of  NWl^,  9  400.00 
NE  1/4;  NE  14  of  NW  i/4;  SW  1/4;  N  1/2  of 

SE  1/4 ;  SW  1/4  of  SE  14,  11  480.00 
NE  1/4;  NW  l^  of  NW  14;  S  1/2  of  NW  1/4; 

S  1/2,  13  600.00 
N  1/2  of  NE  1/4;  SW  1/4  of  NE  1/4;  NW  14; 

S 1/2,                                                                   15  600.00 
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'TmcnsJiip  84,  Range  2 — Continued. 

Section     Acres 
NWl4;Sy2,  17     480.00 

NE14;Sl/oof  NWl/i;Sl/2,  19     561.24 

N  i/o  of  NE  1/4;  SE  1/4  of  NE  1/4;  SE  %  of 

NW  1/4;  W  1/0  of  SW  14;  NE  14  of 

SEl^,  21     280.00 

All,  23     (540.00 

NE  3/4 ;  NE  1/4  of  N  W  y^ ;  W  1/0  of  S W  14 ; 

NE  14  of  SE  1/4 ;  W  1/2  of  N W  14,  25     400.00 

NE  1/4  of  NE  1/4 ;  S  1/2  of  NE  1/4 ;  E  1/2  of  W 

1/2 ;  S W  14  of  S W  3/4 ;  SE  14,  27     480.00 

N  1/2  of  SE  14,  29       80.00 

NW  14  of  NE  14;  S  1/2  of  NE  %;  E  1/2  of 

SE  14 ;  W  1/2  of  N  W  14 ;  E  1/2  of  S W  14,  31     360.00 
NE  1/4;  S  1/2  of  NW  14;  S  1/2  of  SW  14;  N 

1/2  of  SE  3/4 ;  SE  14  of  SE  14,  33     440.00 

NE  1/4 ;  N  3/2  of  N W  14 ;  S W  14  of  NAV  1/4 ; 

N  1/2  of  SE  14,  35     360.00 

Township  35,  Range  2. 

NE  1/4;  NE  14  of  NW  14,  1  199.64 
N W  14  of  NE  34 ;  N  1/2  of  N  W  y^ ;  S W  3/4 

of  NW  34;  SW  y, ;  W  3/0  of  SE  3^,  3  3'.)8.77 

S  1/2  of  NE  34;  NW  3/,  of  SE  34,  5  120.00 

E  1/2,  7  320.00 
NE  1/4  of  NE  34;  S\V  14  of  NE  14;  S  1/2  of 

NWl^;  SW  l^;N  i/oof  S  Ei/4,  9  400.00 

SW  y4  of  NW  34;  NE  14  of  SW  14,  1.)  so.oo 
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Township  35,  Range  2 — Continued. 

Section  Acres 

S  1/2  of  N  1/2 ;  S  1/2,                                            17  480.00 

Ny2  0f  NEl/4;  SWi/iof'NEl^,                 19  120.00 
N  W  14  of  NE  1/4 ;  SE  %  of  NE  14 ;  S  W  14 

of  SW14;El/2of  SEI4,                           21  200.00 

SE  14  of  SE  %,                                                  23  40.00 

SE  1/4  of  NE  14,                                                 25  40.00 

NEl/iof  SE14;Sy2of  SEI4,                       29  120.00 

S  1/2  of  NE  1/4 ;  N W  1/4 ;  S  1/2,                         35  560.00 

Totvnship  36,  Range  2. 
NE  1/4  of  NE  1/4;  S  1/2  of  NW  %;  SW  14; 

W  1/2  of  SE  14,  1     359.92 

E  1/2,  *  3     320.78 

SW  14  of  NE  1/4;  SE  14  of  NW  1/4;  NE  i/4 

of  S  Wl/4;  S  1/2  of  SW  1/4;  SE  i^,  5     360.00 

N  1/2  of  NE  1/4;  NE  1/4  of  NW  1/4;  S  1/2  of 

NWi4;SEi/4, 
WI/2, 

NWl4of  NEl4;Lot4, 
Lot  7, 
Lots  9,  10, 
NW  J/4  of  NW  l/i;  SW  Vj ;  S  1/2  "f  NE  1/4 

of  NW  14, 
Lots  4,  5,  6,  7, 
NWl4ofSEl4, 

Township  37,  Range  2. 
Lot  5 ;  S  1/2  of  S  W  1/4,  5       81 .97 


7 

360.51 

9 

320.00 

11 

79.26 

13 

23.39 

15 

22.88 

19 

224.51 

21 

123.29 

29 

40.00 
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Township  37,  Range  2 — Continued. 

Section     Acres 
E  1/2  of  E  1/2;  S  1/2  of  NW  14;  N  1/2  of 

SW  1/4;  SW  1/4  of  SW  1/4;  NW  1/4  of 

NW  14,  7     413.06 

W  1/2  of  NE  1/4;  E  1/2  of  NW  1/4;  NW  1/4 

ofSWl4,  17     200.00 

N  1/2  of  SW  1/4  of  NE  1/4 ;  NE  1/4  of  SW  %,  31       60.00 

Township  38,  Range  2. 
Lot  6 ;  SW  14  of  SW  14,  S      47.52 

NE  1/4  of  NW  1/4;  E  y2  of  NW  1/1  of  NW 

1/4;  S  1/2  of  SW  1/4,  7     144.26 

SEI4,        '^  17     160.00 

NE  1/4  of  NE  1/4;  SW  1/4;  W  1/2  of  SE  1/4; 

SEl4ofSEl4,  19     326.23 

W  1/2  of  NE  1/4;  SE  %  of  NW  1/4;  NE  1/4 

of  SW  1/4 ;  S  1/2  of  S W  1/4,  21     240.00 

N W  1/4  of  SE  1/4 ;  NE  14  of  S W  %,  23       80.00 

N  1/2  of  N  1/2;  S  1/2  of  S  1/2,  27     320.00 

Ei/2;NWi4ofNWi4;Wi/2ofSWi4,     29     440.00 
All,  31      660.16 

N  1/2  of  NW  1/4;  SE  1/4  of  NW  1/4;  E  1/2  of 

SE14;NWV4ofSW14,  33     240.00 

Township  30,  Range  2. 
N  1/2  of  NE  1/4;  SE  1/4  of  NE  1/4;  NW  V^ 
of  SE  1/4 ;  N  W  1/4 ;  N  1/2  of  S W  1/4 ;  S W 
1/4  of  SW  1/4,  5       446.84 

NE  14  of  NE  14;  S  1/2  of  NE  14;  NW  1/4; 
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Township  39,  Range  2 — Continued. 

Section     Acres 
S  1/2,  7     630.94 

NE  1/4;  E  1/2  of  NW  14;  S  1/2  of  S  1/2;  NE 

1/1  of  SE  14,  9     440.00 

NE  14  of  NE  1/4;  S  1/2  of  NE  14;  SW  14 
of  NW  14  of  NE  1/4;  E  1/2  of  NW  %, 
of  NE  14;  SW  14  of  NE  14  of  NW 
14;  E  1/2  of  NE  14  of  NW  %;  S  1/2  of 
NWl/4;Sl/2,  17     580.00 

E  1/2  of  NE  1^;  NE  1/4  of  NW  %;  S  1/2  of 

SWl4;NEl4of  SE14,  19     246.54 

All,  21     640.00 

W  1/2  of  NE  1/4;  NW  Vy,  N  1/2  of  SW  14; 
SW  14  of  SW  1/4;  NW  1/4  of  SE  14; 
S  1/2  of  SE  y^,  23     480.00 

S  1/2  of  NE  14 ;  SE  14  of  NW  14 ;  S  %,  27  440.00 
S  1/2  of  N  W  14 ;  S  W  1/4 ;  SE  i/4  of  SE  14,  29  280.00 
All,  31     668.42 

All,  33     640.00 

Township  40,  Range  2. 

All,  1  638.84 

All,  3  640.99 

All,  5  640.58 

All!  7  647.42 

All,  9  640.00 

All,  11  640.00 

All'  13  640.00 
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Totvnship  40,  Range  2— Continued. 

Section     Acres 


All, 

N  y. ;  S  W  Vi ;  W  l/.  of  SE  14, 

AH, 

All, 

All, 

All, 

All, 

All, 

All, 

All, 

All, 


All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
All, 
AU, 
All, 
All, 
All, 
All, 


Township  33,  Range  3. 


15  040.00 

17  5G0.00 

19  040.93 

21  040.00 

23  040.00 

25  040.00 

27  040.00 

29  040.00 

31  039.01 

33  040.00 

35  040.00 


1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

27 


030.40 

027.08 

625.39 

624.04 

040.00 

040.00 

040.00 

040.00 

040.00 

()2(l.3.> 

040.00 

040.00 

040.00 

040.00 
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Township  33,  Range  3 — Continued, 

Section  Acres 

All,                                                                         29  640.00 

All,                                                                         31  627.20 
N  1/2;  N  1/2  of  SW  i/i;  SW  i^  of  SW  i/l; 

N  1/2  of  SE  14;  SE  14  of  SE  14,              33  560.00 

All,                                                                         35  640.00 

Township  34,  Range  3. 

All,                                                                           1  641.80 

All,                                                                           3  643.50 

All,                                                                             5  644.42 

All,                                                                           7  610.48 

All,                                                                             9  640.00 

AU,                                                                         11  640.00 

All,                                                                            13  040.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  1/4;  S  Ey^  of 

SE  1/4,                                                            15  600.00 

All,                                                                         17  640.00 

All,                                                                           19  608.00 

All,                                                                           21  640.00 
N  1/2  of  NW  1^;  SW  1^ of  NW 1/4;  SW  1/4; 

Wl/sof  SE1/4;NE14,                             23  520.00 

NE  1/4 ;  E  1/2  of  N  W  1/4 ;  S  1/2,                         25  560.00 

All,                                                                           27  640.00 
NE  1/4;  E  1/2  of  NW  i/4;  NE  14  of  SW  1/4; 

SW  1/4  of  SW  1/4;  N  1/2  of  SE  1/4;  SE  14 

of  SE  14,                                                         29  440.00 

All,                                                                         31  615.00 
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Township  34,  Range  3 — Continued. 

Section     Acres 
N  1/2;  N  1/2  of  S  1/2;  SE  1^  of  SE  14,  33     520.00 

NE  1/4;  NE  14  of  NW  1/4;  S  1/2  of  NW  %; 

S  1/2,  35     600.00 

Toivnshij)  35,  Range  3. 

N  1/2;  SW  1/4;  NI/2  of  SE  1/4;  SW  14  of 

SE  l^  1     600.20 

NE  14;  NE  1/4  of  NW  14;  S  1/2  of  NW  1/4; 

S  1/2,  3     597.51 

SE  1/4  of  S W  14 ;  S  1/2  of  SE  %,  5     120.00 

NE%of  SWy4;Sy2of  SWl/4;SEy4,     7     275.40 
All,  9     640.00 

W  Vs  of  NE  l/i  of  NE  1/4;  SE  %  of  NE  % 
of  NE  1/4;  NW  14  of  NE  1/4;  S  1/2  of 
NE  1/4;  NW  14;  S  l/>,  11     630.00 

NE  1/4  of  NW  14;  W  1/2  of  NW  1/4;  N  1/2 

of  S W  1/4 ;  E  1/2  of  SE  14,  13     280.00 

All,  15     640.00 

N  1/2;  N  1/2  of  SE  1/4;  SW  14  of  SE  14;  N 
1/2  of  SW  1/4;  SE  1/4  of  SW  1/4;  E  1/2  of 
SWi/4ofSWl4,  17     580.00 

All,  19     631.74 

N  1/2  of  NE  1/4;  SW  1/4  of  NE  1/4;  NW  14; 
W  1/2  of  E  1/2  of  SW  1/4;  W  1/2  of  SW 
1/4;  E  1/2  of  W  1/0  of  SE  1/4,  21     440.00 

N  1/2 ;  S  W  1/4 ;  W  1/2  of  SE  14,  23     560.00 

All,  27     640.00 
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Township  35,  Range  3 — Continued. 

Section      Acres 
NE  14;  W  1/2  of  E  1/2  of  SW  14;  W  1/2  of 
SW  1/4;  N  1/2  of  SE  14;  E  1/2  of  SW  1/4 
of  SE  1/4;  SE  1/4  of  SE  14,  29     420.00 

N  1/2  of  NE  1/4;  NW  14;  S  1/2,  31     557.02 

E  1/2;  NW  14  of  NW  1/4;  S  1/2  of  NW  %; 

NE  1/4  of  SW  1/4,  33     480.00 

Wl/2  0f  EI/2;  SEl/4of  SEI4;  WI/2,         35     520.00 

Township  36,  Range  3. 

W  1/2  of  NW  1/4,                                               1  78.97 
N  1/2  of  NE  1/4;  SW  14  of  NE  1/4;  W  1/2  of 
SE  14  of  NE  1/4;  N  1/2  of  NW  1/4;  SW 
1/4  of  NW  1/4;  NW  14  of  SW  %;  SW 
1/4  of  SE  1/4;  W  1/1>  of  NW  1/4  of  SE  1/4; 

Lots  1,  2,  3,  4,  5,                                             3  438.00 
NW  14  of  NE  14;  S  1/2  of  NE  i/4;  NW  1/4; 

NW  1/4  of  SE  1^,                                         5  314.76 

N  1/2;  N  1/2  of  SW  1/4;  SE  14,                        7  564.97 

All,                                                                           9  640.00 
NW  14  of  NW  1/4;  N  1/2  of  SE  1/4;  SE  % 

of  SE  1/4;  Lot  3,                                           11  188.73 

Lot  7,                                                                    13  48.75 

W  1/2  of  NW  14,                                                15  80.00 

N  1/2  of  NW  1/4;  SE  14  of  NW  i/4;  Lot  3,     17  127.05 

SWl/4;  Wl/2  0f  SE  1/4,                                  19  245.40 

Lot  5;  NE  l/4of  SW%,                                  21  58.87 

SE  1/4  of  NE  %,                                          23  40.00 
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Township  36,  Range  3 — Continued. 

Section  Acres 
NE  14;  Si/o  of  NW  1/4;  SW  1/4;  N  1/,  of 

SE  1/4,                                                             29  480.00 

All,                                                                            31  656.42 

Lots2,  3;SWl/4of  SWl^,                             33  102.78 
NE  14  of  NE  1/4;  SW  1/4  of  SW  1/4;  W  1/2 

of  SE  1/4  of  SE  %,                                      35  100.00 

Township  37,  Range  3. 

SW  1/4;  W  1/2  of  SE  14,                                  1  234.84 

Nl/2;El/2  0f  SWI/4;  SEI4,                           3  561.30 
N  1/2  of  NE  14  of  NE  1/4;  S  1/2  of  N  1/2  of 
SE  1/4  of  NE  1/4;  S  1/2  of  SE  14  of  NE 
1/4;  NW  1/4  of  SW  1/4;  S  1/2  of  SW  1/4; 
SE  1/4;  S  1/2  of  SW  1/4  of  SW  14  of 

NE  1/4;  Lot  1 ;  South  10  acres  of  Lot  5,     5  360.23 

E  1/2;  SE  1/4  of  NW  1/4;  NE  1/4  of  SW  l^,     7  400.00 

W  1/2  of  NE  1/4 ;  W  1/2 ;  E  1/2  of  SE  14,          9  480.00 

Wl/2of  El/2;SW14,                                     11  320.00 

Ny2of  NEy4;NWi/4,                                  13  240.00 

All,                                                                            15  640.00 

All,                                                                            17  640.00 

All,                                                                           21  640.00 

Sl/2ofNWl4;SWl/4;NWl/4of  SEI4,    23  280.00 

S  1/2  of  NE  1/4,                                                  25  80.00 

S  1/2  of  NE  1/4;  NW  14;  SE  1/4,                    27  400.00 
NEV4  of  NE  1/4;  NW  i/i  of  NW  1/4;  S  1/2 

of  N  1/2;  S  1/2,                                               31  555.10 


vs.  The  United  States  491 

JACKSON  COUNTY— Continued. 

Township  37,  Range  3 — Continued. 

Section     Acres 
All,  33     640.00 

SW  1/4  of  SW  1/4:  NE  14  of  NE  1/4  of  SE 
14;  NW  14  of  SE  14  of  SE  1/4;  N  1/0  of 
SW  14  of  SE  14;  N  1/2  of  S  1/2  of  SW  14 
of  SE  1^,  35       90.00 

Township  38,  Range  3. 
NW  14  of  NE  1/4;  SE  1/4  of  NE  %;  E  1/0 

of  SW  1/4,  1      159.96 

Ni/2;Ei/2of  SE%,  3     400.76 

E  1/2  of  SW  14;  SE  1/4,  5     240.00 

N  1/2;  N  1/2  of  SW  1/4;  SW  14  of  SW  %;  N 
1/2  of  SE  1/4  of  SW  1/4;  SW  l/4of  SE  1/4 
of  SW  1/4;  N  1/2  of  N  1/2  of  SE  14;  N 
1/2  of  S  1/2  of  NE  14  of  SE  1/4;  SE  14  of 
SW  1/4  of  SE  1/4;  S  1/2  of  SE  1/4  of 
SE  14,  11     550.00 

SW  14,  13     160.00 

W  1/2  of  NW  14;  NE  14  of  SE  14;  S  1/2  of 

SE  1/4,  21     200.00 

NE  1/4  of  NE  1/4;  W  1/2  of  WI/2  of  NW  %; 

SEl/4of  SEl/4;Lots4,  5,  23     160.67 

NW  1/4  of  NW  %,  29       40.00 

All,  31     637.76 

SW  1/4  of  NW  1/4;  W  1/2  of  SW  1/4;  Lots 

1,  7,  33     168.58 

W  %,  35     320.00 


492  O.  ^  C.  R.  R.  Co.,  et  al, 

JACKSON  COUNTY— Continued. 

Township  39,  Range  3. 

Section     Acres 
E  l/o;  E  1/2  of  W  1/2;  NW  %  of  NW  14; 

SW  14  of  SW  14, 
NE  1/4;  SW  1/4  of  SW  14, 
N  1/0  of  NE  14;  SE  14  of  NW  14;  SW  14; 

S  1/2  of  SE  1/4, 
NE  14;  E  1/2  of  NW  14;  Lot  1, 
N  1/2  of  NE  1/4;  SE  14  of  NE  %;  NE  % 

ofNWi4;SWy4, 

Ey2, 
All, 

NiA 

NE  1/4, 

NE  14;  S  1/2;  SE  14  of  SW  14  of  NW  1/4; 
NE  1/4  of  SE  i/i  of  NW  1/4;  S  1/2  of  SE 
14  of  NW  14,  27     520.00 

E  1/2;  SW  14  of  NW  %;  N  1/2  of  SW  i^; 

SE  14  of  SW  14,  33     480.00 

Township  40,  Range  3. 
AU, 
AU, 

S  1/2  of  N  1/2;  Lots  1,  3,  4;  S  1/2, 

E  1/2;  N  1/2  of  NE  14  of  NW  1/4;  N  1/2  of 

NW  1/4  of  NW  1/4;  SW  %  of  NW  %; 

SW  1/4;  S  1/2  of  SE  14  of  NW  14, 
All, 
All, 


1 

562.00 

3 

201.49 

9 

360.00 

11 

254.42 

13 

320.00 

15 

320.00 

21 

640.00 

23 

320.00 

25 

160.00 

1 

639.33 

3 

640.36 

5 

597.90 

7 

582.83 

9 

640.00 

11 

640.00 

vs.  The  United  States 

493 

JACKSON  COUNTY     Continued. 

Township  40,  Range  3 — Continued. 

Section 

Acres 

All, 

13 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

E  1/2;  E  1/0  of  E  l/>  of  SE  1/4  of  SW  %, 

19 

330.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

640.84 

All, 

33 

640.00 

Ni/2;SWi4;Ny2  0fSEi/4,    - 

35 

560.00 

Township  41,  Range  3. 

N  1/2;  8  1/2  of  S  1/2, 

1 

480.00 

N  1/2;  SW  14;  N  1/2  of  SE  1/4;  SW  1/4 

of 

SE  1/4, 

3 

600.00 

All, 

5 

640.00 

All, 

7 

643.64 

All, 

9 

640.00 

NE  3/4;  NE  14  of  NW  y^\  S  1/2  of  NW  \ 

4; 

81/2, 

11 

600.00 

Ny2ofNl/2;Lotsl,  2,  3,  4, 

13 

273.25 

N  1/2  of  N  1/2;  Lots  1,  2,  3,  4, 

15 

274.67 

N  1/2  of  N  1/2;  Lots  1,  2,  3,  4, 

17 

268.58 

Township  32,  Range  4. 

Lots  5,  12, 

33 

78.19 

All, 

35 

791.92 

494  O.  c^  C.  li.  R.  Co.,  et  al 

JACKSON  COUNTY— Continued. 

Township  33,  Range  4. 

Section  Acres 

All,                                                                           1  639.68 

All,                                                                           3  599.20 

S  1/2  of  SE  1^,                                                        0  80.00 

All,                                                                              9  640.00 

All,                                                                            11  640.00 

All,                                                                            13  659.76 

NEl/i;E  y.of  NWI4;  SI/2,                        15  560.00 

All,                                                                         17  640.00 

All,                                                                         19  629.18 
N  1/2;  N  1/2  of  SW  1/4;  NW  %  of  SE  i^; 

SE  1/4  of  SE  14,                                           21  480.00 

All,                                                                            23  640.00 

All,                                                                            25  640.00 

All,                                                                            27  640.00 

N  W  14 ;  N  1/2  of  S  W  1/4 ;  S W  14  of  S  W  i/4,  29  280.00 

All,                                                                            31  626.84 

All,                                                                           33  640.00 

All.                                                                           35  640.00 

Township  34,  Range  4. 

All,                                                                           1  648.44 
N  1/2;  SW  1/4;  N  1/2  of  SE  Vi;  SW  1/1  of 

SE  14,                                                                      3  615.32 

NE  1/4  of  SW  14;  S  1/2  of  SW  i/i;  E  l/.,         5  448.10 

All,                                                                           7  623.44 

All,                                                                                   9  640.00 
NE  14;  NE  14  of  NW  1/4;  S  1/2  of  \  W  1/4; 


vs.  The  United  States  495 

JACKSON  COUNTY— Continued. 

Township  34,  Range  4 — Continued. 

Section     Acres 

81/2,  11     600.00 

All,  13     640.00 

NW 14  of  NE  14;  W 1/2  of  SW 14;  W 1/2  of 

E  1/2  of  SE  14  of  SW 14;  W 1/2  of  SE  14 

of  SW  14 ;  NE  1/4  of  SE  l^,  15     190.00 

All,  17     640.00 

All,  19     624.80 

NEl/4;Wy2,  21     480.00 

All,  23     640.00 

All,  25     640.00 

NE  14  of  NE  14;  NE  1/4  of  NW  1/4;  S  1/2  of 

N 1/2;  S 1/2,  m  27     560.00 

N  1/2;  SW  1/4;  N  1/2  of  SE  14;  SW  Vi  of 

SE  14,  29     600.00 

E  1/2 ;  E  1/2  of  W  1/2,  31     480.00 

NE  14  of  NW  14;  SW  1/4  of  SW  1/4;  SW 

1/4  of  SE  14,  33     120.00 

NE  14  of  NE  14;  S  1/2  of  NE  1/4;  N  1/2  of 

NW  1/4;  E  1/2  of  SW  14  of  NW  %; 

SW  1/4;  SE  14  of  NW  i/4;  NE  14  of 

SE  1/4;  SW  1/4  of  SE  1/4;  NE  i/4  of  SE 

1/4  of  SE  14,  35     510.00 

Tozcnship  35,  Range  4. 
NE  1/4  of  NE  1/4;  SW  1/4  of  NW  1/4;  W  1/2 

of  SW  1/4,  1      160.02 

N  1/2  of  NE  1/;;  SE  1/4,  3     241.76 


496  O.  c^  C.  R.  11.  Co.,  et  al 

JACKSON  COUNTY— Continued. 

Tozcnship  So,  Range  4 — Continued. 

Section     Acres 
N  1/2;  NW  14  of  SW  14;  S  1/2  of  SW  1/4; 

NW  14  of  SE  y^,  5     493.56 

All,  7     640.08 

NE  1/4  of  NE  1/4 ;  N  1/2  of  N  W  14 ;  SE  14  of 

SW  1/4;  NE  14  of  SE  14;  S  1/2  of  SE  14, 11     280.00 
All,  13     040.00 

SEI4,  15     160.00 

N  1/2  of  NE  1/4;  SE  14  of  NE  %;  W  1/2; 

SE  14,  17     600.00 

NW  14  of  NE  14;  S  1/2  of  NE  %;  NW  14; 

S  1/2,  19     598.20 

SW  14  of  SW  14,  21        40.00 

N  1/2;  N  1/2  of  SW  14;  SE  14  of  SW  14; 

SE  14,  23     600.00 

N  1/2  of  NE  14,  27       80.00 

All,  29     640.00 

All,  31     638.56 

NE  14  of  NE  14;  W  1/2  of  E  1/2;  SE  14  of 

SE  14,;  W  1/2,  33     560.00 

N  1/2;  N  1/2  of  SW  14;  SE  14  of  SW  14; 

SE  1/4,  35     600.00 

Torvnship  36,  Ran^^c  4. 
N  1/2;  N  1/2  of  SW  14;  N  1/2  of  SW  14  of 

S  VV  14 ;  SE  14  of  S  W  14 ;  E  1/2  of  SE  14,  1     539.16 
S  1/2  of  NE  14 ;  E  1/2  of  S  W  14 ;  SE  14,  3     320.00 

NE  14;  S  1/2  of  NW  14;  S  1/2,  5     539.52 

^11'  7     653.22 


vs.  The  United  States  407 

JACKSON  COUNTY— Continued. 

Toivtiship  36,  liange  4 — Continued. 

Section     Acres 
NW  1/4;  N  1/2  of  SW  14;  W  1/2  of  SE  i/4; 

SE  14  of  SW  1/4,  9     360.00 

NE  1/4;  NW  1/4  of  NW  1/4;  S  1/2  of  NW  1/4; 

S  1/2,  11     600.00 

NE  1/4  of  NE  14;  S  1/2  of  NE  i/4;  SE  14  of 

NW  1/4 ;  S W  1/4 ;  W  1/2  of  SE  14,  13     400.00 

NEl/4;  NEi/4of  NW14,  15     200.00 

W  1/2  of  NE  1/4;  S  1/2  of  SE  1/4  of  NE  1/4; 

NWi/4;Sl/2,  17     580.00 

Nl/2;Nl/2of  Sl/2;Lots3,  4,  19     598.52 

SW  1/4  of  NE  1/4;  S  1/2  of  S  1/2;  NW  14  of 

SE  1/4;  Lots  3, 7, 8, 9, 10,  .  21     376.63 

N  1/2  of  NE  14 ;  SE  14  of  NE  14 ;  W  1/2,         23     440.00 
E  1/2  of  NE  1/4;  SE  1/4  of  SW  1/4;  NE  1/4  of 

SEl/4;Lotsl,  7,  9,  10,  25     225.88 

NE  1/4  of  NE  1/4;  S  1/2  of  SW  1/4;  Lots  9, 

12,  14,  27     177.16 

NE  1/4  of  NE  1/4;  NE  1/4  of  NW  1/4;  S  1/2  of 

^  y2;  S  1/2,  29     560.00 

E  1/2;  NW  1/4  of  NW  1/4;  S  1/2  of  SW  1/4; 

SE  1/4  of  NW  1/4,  31     489.50 

N  1/2;  SW  1/4;  NW  14  of  SE  14;  S  1/2  of 

SE  14,  33     600.00 

SE  1/4  of  NE  14;  W  1/2  of  SW  1/4;  Lots  1,  5,  35     166.70 

Township  37,  Range  4. 
N  1/2  of  N  1/2;  SE  l^  of  NE  Vi;  SW  14  of 


498  O.  (§  C.  R.  R.  Co.,  et  at. 

JACKSON  COUNTY— Continued. 

Township  37,  Range  4 — Continued. 

Section     Acres 
NWl4;SEl4of  SEI/4,  1     277.32 

SE  1/4  of  NE  14;  S  1/2,  3     360.00 

All,  5     642.34 

All,  7     654.40 

AJl^  9     640.00 

W  1/2  of  NE  i/i  of  NE  14;  S  1/2  of  NE  i/4; 

E  1/2  of  SE  14,  11     180.00 

W  1/2  of  NW  14,  13       80.00 

W 1/2,  15     320.00 

All,  17     640.00 

E  1/2  of  NE  14;  E  1/2  of  NW  1/4  of  NE  14; 
E  1/2  of  E  1/2  of  SW  1/4  of  NE  14;  SE 
1/4;  S  1/2  of  NE  1/4  of  NW  1/4;  W  1/2  of 
N W 14 ;  W  1/2  of  SE  14  of  NAV 1/4 ;  N W 
14  of  S  W 14 ;  W  1/2  of  S W  1/4  of  S W  14, 19  458.86 
N  1/2;  SW  1/4;  N  1/2  of  SE  %;  SW  i^  of 

SE  1^,  21     600.00 

W  1/2  of  E  1/2;  N  1/2  of  NW  14;  SE  14  of 

NW14;SW14,  23     440.00 

NE  14  of  NE  1/4 ;  S  1/2  of  N  1/2 ;  S  1/2,  27     520.00 

NE  14;  NE  1/4  of  NW  1/4;  S  1/2  of  NW  1/4; 

S  1/2,  29     600.00 

E  3/2  of  W  1/2  of  NE  1/4  of  NE  y^\  E  1/2  of 
NE  1/4  of  NE  1/4;  W  1/2  of  NW  14  of 
NE  1/4;  W  1/2  of  E  1/2  of  NW  1/4  of 
NE  1/4;  S  1/2  of  NE  1/4;  NE  14  of  NW 
1/4;  NE  14  of  SE  14;  Lots  1,  3,  4,  5,         31     281.33 


vs.  The  United  States  499 

JACKSON  COUNTY— Continued. 

Township  37,  Range  4 — Continued. 

Section     Acres 
N  1/2;  N  V2  of  SW  14;  SE  1/4;  SE  y^  of 

sw  14, 

N  1/2;  SW  1^;  W  1/0  of  SE  %, 

Township  38,  Range  4. 
All, 
All, 

Sy2of  NWi/4;Sy2, 
NE  14  of  NE  1/4;  SW  1/4  of  NE  1/4, 
All, 

E 1/2  of  E  1/2;  SW  14  of  SE  1/4;  SW  14, 
N  1/2;  E  1/2  of  SW  1/4;  SE  14, 
Ni/2;SEi/4, 
NE  1/4  of  NE  14, 
N  1/2  of  NE  1/4;  SW  1/4  of  N  Ei/4;  W  1/2; 

W  1/2  of  SE  14;  Lot  3,  19     535.79 

NW  14  of  SW  1/4;  S  1/2  of  SW  i/4;  SW  14 

of  SE  14,  21     160.00 

NE  1/4;  SE  14  of  NW  1/4;  NE  14  of  SW 

1/4;  S  1/2  of  SW  1/4  of  SW  14;  N  1/2  of 

SE  14 ;  SE  1/4  of  SE  14,  23     380.00 

W  1/2  of  SW  l/i;  Lots  1,  2,  5,  25     110.50 

All,  27     (J40.00 

Nl/2;SWl/4;NWl/4of  SEI4,  29     520.00 

N  1/2;  SW  1/4;  NW  1/4  of  SE  1/4;  S  1/2  of 

SE  1/4,  31     603.92 

N  1/2  of  NE  1/4;  SE  14  of  NE  1/4;  E  1/2  of 


33 

600.00 

35 

560.00 

1 

638.40 

3 

638.64 

5 

400.00 

7 

80.00 

9 

640.00 

11 

360.00 

13 

580.92 

15 

480.00 

17 

40.00 

"500  O.  ^  C.  R.  R.  Co.,  ct  al 

JACKSON  COUNTY— Continued. 

Township  38,  Range  4 — Continued. 

Section  Acres 

NWl/4;Sy2,                                                 33  520.00 

All,                                                                            35  646.00 

Township  39,  Range  4. 

All,                                                                           1  697.40 

All,                                                                         3  639.77 
S  Vo  of  NW  1/4;  W  1/2  of  SW  14;  E  1/2  of 

SE  l/i;  Lots  1,  3,  4.                                        5  358.95 
N  1/2  of  NE  1/4;  SE  1/4  of  NW  1/4;  SE  1/4 

of  SE  %;  Lots  2,  4,                                       7  240.06 

All,                                                                           9  640.00 

All,                                                                            11  640.00 

AH,                                                                         13  697.96 

All,                                                                         15  640.00 

All,                                                                         17  640.00 

NEl/4;Si/2  0fNWl/4;Sl/2,                         19  559.36 

All,                                                                           21  640.00 

All,                                                                           23  640.00 

All»                                                                            25  699.64 

All,                                                                           27  640.00 

All,                                                                           29  640.00 

All,                                                                           31  662.42 

All,                                                                           33  665.94 

All,                                                                         35  671.66 

Township  40,  Range  4. 
N  1/2;  N  1/2  of  SW  14;  S  1/2  of  S  1/2  of  SW 

1/4;  SE  14,                                                    1  602.02 


vs.  The  United  States  501 

JACKSON  COUNTY— Continued. 


Township  40,  Range  4 — Continued. 

Section 

Acres 

NE 14,                                                                3 

159.36 

SW  1/4,                                                              7 

162.84 

AU,                                                      n 

640.00 

All,                                                                  13 

640.00 

SE  14,                                                               15 

160.00 

N  %;  SW  14;  N  1/2  of  SE  i^;  SW  1/4  of 

SE  1/4,                                                         17 

600.00 

All,                                                                       19 

641.04 

Ny2;Ni/2of  SWI/4,                                    21 

400.00 

All,                                                                         23 

640.00 

All,                                                                         25 

640.00 

E  1/2;  W  1/2  of  SW  l^                •                27 

400.00 

All,                                                                       29 

640.00 

AU,                                                                    31 

642.04 

iMl,                                                                      33 

640.00 

N  1/2;  SW  14;  N  1/2  of  SE  14;  SW  lA  of 

SE  1/4,                                                           35 

600.00 

Township  41,  Range  4. 

SW  14  of  NE  1^;  SE  14  of  NW  1/4;  S  1/2,      1 

400.00 

N  1/2;  N  1/2  of  SW  14;  SW  1^  of  SW  1/4; 

SE  14,                                                           3 

600.00 

All,                                                                        5 

640.00 

All,                                                                      7 

644.36 

All,                                                                        9 

640.00 

NE  1/4;  E  1/2  of  NW  1/4;  S  1/2,                     11 

560.00 

502  O.  (§  C.  B.  It.  Co.,  et  al 

JACKSON  COUXTY— Continued. 

'TownsJiip  41,  Range  4 — Continued. 

Section  Acres 

Nl/oof  Nyo;Lots  1,  2,  3,  4,                            13  263.72 

N  l/oof  Ny2;Lots  1,  2,  3,  4,                            15  259.88 

Nl/>of  Ny2;Lots  1,  2,  3,  4,                            17  256.12 


Total,  Jackson  County,  441,791.15 


vs.  The  United  States  503 
KLAMATH  COUNTY. 

South  of  Base  Line  and  East  of  Willamette  Meridian. 

Township  38,  Range  5. 

Section  Acres 

All,  1  643.00 

All,  3  655.00 

All,  9  640.00 

N  l/o;  W  l/o  of  SW  1^;  Lots  1,  2,  3,  4,  11  485.00 

Lots  1,  2,  13  31.00 

All,  15  640.00 

All,  21  640.00 
SW  1/4  of  NE  1/4;  S  %  of  NW  14;  S  1/2; 

Lots  1,  2,  3,  4,  23  542.00 

All,  25  640.00 

Township  39,  Range  5. 

All,  1  641.00 

All,  3  645.00 

All,  11  640.00 

All,  13  640.00 
NE  1/4  of  NW  3/4;  SW  1/4  of  NW  %;  NW 

%ofSWl4,  17  120.00 

SW  1/4  of  SW  1^,  21  40.00 

NW  %,  29  160.00 

N 1/2,  31  322.00 

W  1/2  of  SW  1/4,  33  80.00 

Township  40,  Range  5. 

W 1/2,  7  322.00 

S  1/2,  23  320.00 

All,  25  040.00 


504  O.  (%  C.  R.  R.  Co.,  et  al. 

KLAMATH  COUXTY— Continued. 

Township  40,  Range  5 — Continued. 

Section     Acres 
NE  1/4  of  N'  Wy^;  SE  1/4  of  SW  1/4;  S  1/2 

of  SEl/i;Lotsl,2,3,4,  31     319.00 

All,  35     640.00 


Township  41,  Range  5. 


All, 

All, 

All, 

All, 

EM>, 

Lots  1,  2, 

Lots  1,  2,  3,  4, 

Lots  1,  2,  3,  4, 


1 

641.00 

3 

639.00 

5 

642.00 

7 

632.00 

11 

320.00 

13 

31.00 

15 

93.00 

17 

87.00 

Township  38,  Range  6. 


All, 

5 

642.00 

All, 

7 

646.00 

All, 

9 

640.00 

All, 

17 

640.00 

All, 

19 

641.00 

wy2;  wy.of  SE14, 

21 

400.00 

s  y2  of  SW  1^, 

27 

80.00 

All, 

29 

640.00 

All, 

33 

640.00 

NEi4ofNEi4;SEy4 

ofNW 

y4; 

sy2 

of 

swy4;SEy4, 

35 

320.00 
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KLAMATH  COUNTY— Continued. 

Township  39,  Range  6. 

Section  Acres 

All,                                                                           5  627.00 

All,                                                                           7  647.00 

W  l/o,                                                                      9  320.00 

Lots  1  to  12,  inclusive,                                       15  485.00 

All,                                                                         17  646.00 

E  l/o;  E  l/o  of  W  1/2;  Lots  1,  2,  3,  4,               19  643.00 

W  1/2,                                                                       21  320.00 

Township  40,  Range  6. 
SW  1/4;  NW  1/4  of  SE  1/4;  Lots  3,  4,  5,  6, 

7,  8,                                                                       1  385.00 

Sy2of  NWi4;Lots2,  3,  4,                             3  187.00 
SE  14  of  NE  1/4;  SW  1/4  of  NW  1/4;  Lots 

3,  4,                                                                      5  152.00 

AH,                                                                            11  640.00 

All,                                                                            13  606.00 

All,                                                                         23  618.00 

All,                                                                         27  639.00 

All,                                                                         31  746.00 

SEl/4of  NEy4;El/2  0f  SEI/4,                   33  120.00 

All,                                                                         35  633.00 

Township  41,  Range  6. 

All,                                                                           1  640.00 
N  1/2  of  NE  i/i;  SE  1/4  of  NE  14;  NW  %; 

W  1/2  of  SW  1/4;  NE  l^  of  SE  14;  S  1/2 

of  SE  1/4,                                                           3  480.00 
N  1/2;  SW  1/4;  N  1/2  of  SE  %;  SE  1/4  of 
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KLAMATH  COUNTY— Continued. 


TownshijJ  41,  Range  6 — Continued. 

Section 

SE  14,  5 

NE  1/4;  N  1/2  of  SE  14;  SW  14  of  SE  i^; 

Lots  2,  3,  4,  9,  10,  11,  12,  7 

NW  14  of  NE  14;  S  1/2  of  NE  14;  NW  14; 

SE  1/4,  9 

W  1/2  of  NE  1/4;  NW  %;  N  1/2  of  SW  1/4; 

NW  1/4  of  SE  1/4;  SW  1/4  of  SW  1/4;  S 

1/2  of  SE  14, 
Lots  1,  2,  3,  4, 
Lots  1,  2,  3,  4, 
Lots  1,  2,  3, 


Acres 
600.00 

513.00 

440.00 


Township  40,  Range  7. 


11 
13 
15 
17 

3 


All, 

AU,  5 

N  1/2;  NE  1/4  of  SW  14;  N  1/2  of  SE  %; 

SE  1/4  of  SE  14,  7 

All,  9 

All,  11 

NW  1/4;  S  1/2,  15 

AD,  17 

All,  19 

All,  21 

W  1/2  of  E  1/2;  W  1/2,  23 

All,  27 

All,  29 

^Vll,  31 


480.00 
194.00 
181.00 
123.00 

639.00 
634.00 

476.00 
660.00 
641.00 
480.00 
644.00 
632.00 
642.00 
480.00 
640.00 
640.00 
633.00 
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Towmhip  40,  Range  7 — Continued. 

Section  Acres 

All,                          ^                                                33  640.00 

Wl/2ofNEl4;Wy4;NWy4of  SEI4,     3.5  443.00 

Township  41,  Range  7. 

All,                                                                           3  642.00 

All,                                                                              5  641.00 

All,                                                                            7  643.00 

Ni/2;Ey2of  SWy4;  SE14,                       9  560.00 

N\V  14;  N  y2  of  SW  %,                                   11  240.00 

N  yo  of  N  y2 ;  Lots  1,  2,  3,  4,                           15  257.00 

N  y2  0f  N  y2;Lotsl,  2,  3,  4,                          17  224.00 


Total,  Klamath  County-,  43,015.00 


508  O.  ^  C.  R.  R.  Co.,  et  al 

WEST  SIDE  GRANT. 

Act  of  May  4<,  A.  D.  1870. 

Of  the  Lands  of  said  West  Side  Grant,  292.50  acres 
are  situated  in  the  State  of  Washington;  with  this  ex- 
ception all  of  said  lands  are  situated  in  the  State  of  Ore- 
gon. 

The  counties  are  arranged  in  the  same  order  as  in 
the  case  of  the  East  Side  Grant.  Thus  arranged,  they 
appear  in  the  following  order.  For  convenience,  the 
total  number  of  acres  in  each  county  is  here  stated : 


County 

State 

Acres 

Clarke, 

Washington, 

292.50 

Columbia, 

Oregon, 

17,678.83 

Tillamook, 

Oregon, 

29,741.00 

Washington, 

Oregon, 

15,480.00 

Multnomah, 

Oregon, 

927.00 

Yamliill, 

Oregon, 

1,563.11 

Total,  West  Side  Grant,  65,682.44 
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CLARKE  COUNTY,  WASHINGTON. 

North  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  2,  Range  1. 

Section     Acres 
Lot  1,  1         7.00 

North  of  Base  Line  and  East  of  Willamette  Meridian. 

Township  3,  Range  1. 

W  1/2  of  SW  14,  3  80.00 

El/2ofNEl/4;NWl/4of  NEI4,  21  120.00 

Lot  1,  31  5.50 

N  1/2  of  SE  14,  33  80.00 


Total,  Clarke  County,  292.50 


510  O.  (§  C.  R.  R.  Co.,  et  at. 

COLUMBIA  COUNTY,  OREGON. 

North  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  3,  Range  1. 

Section     Acres 
Lot  2,  21       12.98 

Township  4,  Range  1. 
Lots  6,  7,  17       54.90 

Lot  3,  19       22.96 

Township  3,  Range  2. 
N  1/2  of  N  1/2 ;  SW  1/4  of  NW  1/4;  N  1/2  of 
SW  14;  SW  1/4  of  SW  1/4;  NW  1/4  of 
SE  14,  3     362.58 

All,  5     635.90 

N  1/2 ;  W  1/2  of  S  W  14,  7     400.20 

NE  1^;  N  1/2  of  NW  1/4;  SE  1/4  of  NW  i^; 

NEl4of  SWi4;Nl/20f  SEI4,  9     400.00 

NWl4of  NEi4;NEi4of  NWl^,  11       80.00 

W  1/2  of  S  WI4,  15       80.00 

El/2of  S  Wl4;NEl/4of  SE  ]^,  17     120.00 

Township  4,  Range  2. 

All,  7  612.96 

N  1/2  of  SE  14 ;  SE  1/4  of  NE  1/4,  27  120.00 

All,  29  640.00 

All,  31  621.42 
SE  1/4  of  NW  1/4;  NE  1/4  of  SW  1/4;  S  i/o 

of  SW  14,  33  160.00 

Township  5,  Range  2. 
All,  31     63(5.00 


vs.  The  United  States  511 

COLUMBIA  COUNTY— Continued. 


Township  3, 

Range  3. 

Section 

Acres 

All, 

1 

637.86 

All, 

Township  4, 

Range  3. 

11 

640.00 

Lots  1, 

,  2,  3,  4;  S  1/2, 

1 

512.36 

All, 

3 

660.81 

All, 

5 

667.00 

Ei/s, 

7 

320.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

15 

640.00 

All, 

17 

640.00 

EVs, 

• 

19 

320.00 

All, 

21 

640.00 

All, 

23 

640.00 

All, 

25 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

EVs, 

31 

320.00 

AU, 

33 

640.00 

All, 

Township  5, 

Range  3. 

35 

640.00 

EI/2, 

31 

320.00 

All, 

33 

640.00 

All, 

Total,  Columbia  Coun 

>ty, 

35 
1; 

640.00 

^678.83 

O.SsC.R.R.Co.,ctal 

512  '^ 

TILLAMOOK  COUNTY,  OREGON. 

South  of  Base  Line  and  West  of  IVillamette  Meridian. 

Township  1,  Range  6. 

Section     Acres 

NE  1/4;  S  EV4  of  NW  1/4;  S  l/o,  19     531.00 

Totaiship  2,  Range  6. 

N  y,  of  SW  1/4;  SE  1/4  of  SW  1/4;  W  1/2  of 

sEy4. 

Toivnship  3,  i?a/?^c  6. 


All, 
All, 
All, 

All, 


Township  4,  Karz^e  6. 
Township  1,  l?a77^e  7. 


7  ()67.00 
19  066.00 
31     665.00 

7     662.00 

S 1/2  of  SW  14, 

NE  1/4 ;  SE  V4  of  N W  1/4 ;  N  V,  of  SE  V4,    25    280.00 

S  1/2  of  SW  1/4, 

Toicnship  3,  i^a",J?6'  7- 

sy2, 

All, 

All, 

All, 

All, 

All, 

All, 

All, 


27  320.00 

31  70.00 

5  320.00 

7  646.00 

9  682.00 

11  640.00 

13  640.00 

15  640.00 

17  640.00 

19  645.00 
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TILLAMOOK  COUNTY— Continued. 


ToximMp  3,  Range  7 — Continued. 

Section 

Acres 

All, 

21 

660.00 

All, 

23 

640.00 

All, 

2.5 

640.00 

All, 

27 

640.00 

All, 

29 

640.00 

All, 

31 

644.00 

All, 

33 

640.00 

All, 

Township  4,  Range  7. 

35 

640.00 

All, 

1 

642.00 

All, 

• 

3 

644.00 

All, 

5 

642.00 

All, 

7 

641.00 

All, 

9 

640.00 

All, 

11 

640.00 

All, 

13 

640.00 

NV2; 

X  1/2  of  SW  1/4;  SE  14  of  SW 

1/4 

1 

SE  1/4, 

15 

600.00 

N  1/2  of  N  1/2, 

17 

160.00 

J^oricnship  1,  Range  8. 

Lots, 

1 

24.00 

Wl/> 

of  W  1/2, 

23 

160.00 

W  1/2  of  NE  1/4;  SW  1/4  of  SW  1/4;  NW  l^ 

of  SE  14,  25     160.00 

SW  14  of  NE  1/4;  SE  1/4  of  NW  1/4;  E  1/2 

of  SWl/4;Wy2of  SEy4,  27     240.00 


514  O.  ^  C.  R.  B.  Co.,  ct  ai 

TILLAMOOK  COUNTY— Continued. 

Township  2,  Range  8. 

Section  Acres 

W  1/2  of  NW  1^,                                                13  80.00 

E  1/2  of  SW  1/4;  S  Vo  of  SE  1/4,                 21  160.00 

W  1/2  of  W  1/2,                                                   27  160.00 
NE  1/4 ;  NE  14  of  N  W  14 ;  S  1/2  of  N W  1/4 ; 

S  1/2,                                                                    33  600.00 
Township  3,  Range  8. 

SW%;Sy2of  SEy4,                                     1  240.00 

All,                                                                              3  6.50.00 

All,                                                                             9  640.00 

All,                                                                           11  640.00 

All,                                                                           13  640.00 

S  1/2  of  NE  i/i ;  N W  1/4 ;  S  1/2,                           21  .560.00 

All,                                                                           23  640.00 

All,                                                                           25  640.00 

All,                                                                           27  640.00 

All,                                                                           33  640.00 

AH,                                                                           35  640.00 

Township  4,  Range  8. 
N  1/2  of  N  1/2;  SE  1/4  of  XE  y, ;  SW  1  ^,  of 

SWy4;SEy4,                                          1  400.00 
N  y2  of  N  y2;  NE  y4  of  SW  y4;  S  y2  of 

S  y,,                                                                       3  360.00 

E  y2 ;  E  y2  of  w  y2,                           9  -iso.oo 

All,                                                                         11  640.00 

NyoofNys,                                                        13  160.00 

N  y2  of  N  y,,                                                      15  160.00 

Total,  Tillaniouk  County,  29,741.00 
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WASHINGTON  COUNTY,  OREGON. 

North  of  Base  Line  and  West  of  Willamette  Meridian, 

Township  2,  Range  2. 

Section  Acres 

SE  1/4  of  SE  14,  5  40.00 

N  1/0  of  N W  14 ;  S W  1/4  of  N  WI4,  7  123.00 

N  1/2  of  SW  14,  9  80.00 

N  l/sof  NE  1/4;  NE  14  of  NW  l^  19  120.00 

SE  14  of  NE  y^ ;  N  1/2  of  SW  14,  21  120.00 

SW  1/4  of  NE  14,  29  40.00 

Township  3,  Range  2. 
E  1/2  of  NE  14;  NW  1/4  of  NW  1/4;  S  1/0  of 

NWy4;Sl/2,  ^  19     520.00 

All,  21     640.00 

N  1/2;  N  1/2  of  SW  1/4;  SW  14  of  SW  1/4; 

SE  14,  29     600.00 

NW  1^  of  NE  1/4;  S  1/2  of  NE  1/4;  NW  %; 

S  1/2,  31     601.00 

SE  1/4  of  SE  14,  33       40.00 

Township  2,  Range  3. 
W  1/2  of  NE  1/4;  NW  1/4;  N  1/2  of  SW  1/4; 

SEi4of  SWl/4;SEi/4;  1     523.00 

SW  1/4  of  NE  1/4;  NW  14;  NE  1/4  of  SW 

14;NWl/4  0f  SEI4,  3     284.00 

All,  5     662.00 

W  1/2  of  SW  1/4,  9       80.00 

NE  1/4  of  NE  1/4;  SW  1/4  of  NW  1/4;  SW  1/4 

of  SW  14,  11     120.00 
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WASHINGTON  COUNTY— Continued. 

Township  2,  Range  3 — Continued. 

Section  Acres 
NE  1/1  of  NE  14 ;  NE  i/i  of  NW  1/4;  SE 

14  of  SW  14,                                                    13  120.00 

W  1/0  of  NE  1/4;  SE  I/4,                                 17  240.00 

S  1/2  of  NE  1/4 ;  N  1/2  of  SE  14,                        21  1 60.00 

SE  34  of  SE  14,                                                 23  40.00 

Township  3,  Range  3. 

All,                                                                                3  639.00 

All,                                                                             5  640.00 

E  1/2,                                                                          7  320.00 

All,                                                                             9  640.00 

Nl/2;SWl4;Nl/2of  SEI4,                          13  560.00 

El/2ofNEl4;Nl/2of  SWI4,                     15  160.00 
NW  14  of  NE  14;  S  1/2  of  NE  1/4;  NW  1/4; 

S  1/2,                                                                17  600.00 

E  1/2,                                                                         19  320.00 
E  1/2;  N  1/2  of  NW  1/4;  SW  1/4  of  NW  1/4; 

E  1/2  of  SW  14,                                              21  520.00 

N  1/2 ;  N  1/2  of  S W  1/4 ;  S W  1/4  of  S  W  1/4,      23  440.00 

W  1/2 ;  E  1/2  of  SE  14,                                        25  400.00 

All,                                                                         27  640.00 

E  1/2  of  NE  14 ;  N W  l^ ;  W  1/2  of  S W  i/4,     29  320.00 

E 1/2,                                                                      31  320.00 

NE  1/4  of  NE  y4 ;  S  1/2  of  NE  i/4,                 -^'^  1  -'<>•<><> 
NE  14;  NE  1/,  of  NW  14;  S  1/2  of  NW  Vj ; 

S  1/^,                                                                    35  600.00 
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WASHINGTON  COUNTY— Continued. 
South  of  Base  Li  fie  and  West  of  Willamette  Meridian. 

Township  1,  Range  5. 

Section  Acres 

W  l/o,                                                                      3  320.00 

SVi>ofNEi4;Nl/2of  SEI4,                        5  160.00 

E  1/2  of  E  1/2;  N  1/2  of  SW  14,                        9  240.00 

N  1/2  of  NW  y^,                                                 15  80.00 

NEl/4;Sl/2,                                                         19  482.00 

All,                                                                         29  640.00 

N  1/2  of  NE  14;  W  1/2,                                     31  406.00 

Township  1,  Range  6. 

El/2ofNEl4;NE14of  SEI4,                    25  120.00 

All,                                                  ^                     29  640.00 


Total,  Washington  County,  15,480.00 

(None  of  the  above  described  lands  in  Township  1 
South,  Range  5  West,  have  ever  been  patented,  with 
the  exception  of  those  described  as  situated  in  Section 
15 ;  but  all  of  said  lands  are  listed  in  the  annual  tax  re- 
tui*n  made  by  the  defendant  Oregon  and  California 
Railroad  Company,  and  are  therefore  included  in  this 
schedule). 
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MULTNOMAH  COUNTY,  OREGON. 

North  of  Base  Line  and  West  of  Willamette  Meridian. 

Township  2,  Range  2. 

Section     Acres 
N  1/2  of  NE  14 ;  W  1/2  of  NW  Vt,  3     167.00 

SE  3/4  of  SW  14,  15       40.00 

Township  3,  Range  2. 
S  1/2  of  NE  1/4;  N  1/2  of  NW  1/4;  S  1/2  of 

SW14;SE14,  27     400.00 

N  l^,  35     320.00 


Total,  Multnomah  County,  927.00 
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YAMHILL  COUNTY,  OREGON. 

SoutJi  of  Base  lAnc  and  West  of  Willamette  Meridian. 

Township  2,  Range  6. 

Section  Acres 

All,                                                                         21  642.47 

E  i/o ;  NE  1/4  of  N  W  l^,                                    29  360.00 

NWl/4;  Wl/oof  NEI4,                                  33  240.00 

Township  3,  Range  6. 

N 1/2,                                                                      5  320.64 


Total,  Yamhill  County,  1,563.11 


Exhibit  L 

To  his  Excellency,  the  President,  and  Honorable  Sen- 
ate and  House  of  Representatives  of  the  United 
States  of  America: 

Your  memoralist,  the  legislative  assembly  of  the 
State  of  Oregon,  most  respectfully  represents : 

That  vast  tracts  of  public  lands  within  Oregon  are 
claimed  and  held  by  the  Oregon  &  California  Railroad 
Compan)^,  as  grantee  in  succession,  under  the  acts  of 
Congress  of  the  United  States  of  July  25,  1866,  and 
April  10,  1869; 

That  said  tracts  are  withdrawn  from  sale,  whereby 
the  development  and  material  prosperity  of  the  State  is 
retarded ; 

That  said  railroad  company,  so  claiming  said  lands, 
has  not  comjjlied  with  the  terms  of  said  act  of  April  10, 
1869,  as  to  the  terms  of  sale  and  the  quantities  of  land 
to  be  sold ; 

That  said  conditions  are  claimed  to  inure  only  to 
the  United  States  as  grantor  to  the  predecessor  in  al- 
leged interest  of  said  Oregon  &  California  Railroad 

Company,  and  have  not  been  complied  with;  therefore, 
Vour  memorialist  most  respectfully  asks  that  tlie 
Congress  of  the  United  States  be  and  hereby  is  requested 
to  enact  such  laws  and  take  such  steps  by  resolution,  or 
otherwise,  as  may  be  necessary  to  compel  said  railroad 
1520J 
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company  to  comply  with  the  conditions  of  said  grant, 
and  to  enact  and  declare  some  sufficient  penalty  for 
noncompliance  therewith  by  way  of  forfeiture  of  the 
grant,  or  otherwise,  as  in  the  wisdom  of  Congress  may 
seem  best. 

That  the  Senators  and  Representatives  in  Congress 
from  the  State  of  Oregon  and  all  other  land  grant  states 
be  and  they  hereby  are  requested  to  use  their  utmost  en- 
deavor to  procure  the  needed  legislation  in  the  above 
matter. 

That  this  memorial  be  forwarded  to  the  President 
and  to  Oregon  Senators  and  Representatives  in  Con- 
gress. 


Exhibit  M 

Schedule  showing  maps  of  survey  and  location  filed 
in  the  office  of  the  Secretary  of  the  Interior  of  the 
United  States. 

East  Side  Line, — Act  of  July  25,  1866,  as  amended: 

From  East  Portland  via  Salem,  to  Jefferson  on  the 
Santiam  River,  in  Township  10  South,  Range  3  West; 
filed  October  twenty-ninth,  A.  D.  1869. 

From  Jefferson  on  the  Santiam  River  to  the  South 
line  of  Township  27  South,  Range  6  West;  filed  oNIarch 
twenty-ninth,  A.  D.  1870. 

From  the  South  line  of  Township  27  South,  Range  6 
West,  to  a  point  in  Section  30,  Township  30  South, 
Range  5  West,  filed  March  second,  A.  D.  1871. 

From  a  point  in  Section  19,  Township  27  South, 
Range  5  West,  to  the  North  line  of  Section  33,  Town- 
ship 34  South,  Range  6  West;  filed  1882,  amending  pro 
tanto  prior  maps  filed. 

From  the  North  line  of  Section  33,  Township  34 
South,  Range  6  West  to  the  North  line  of  Section  30, 
Townsliip  40  South,  Range  2  East;  filed  1883. 

From  the  North  line  of  Section  30,  Township  40 
South,  Range  2  East,  to  the  Southern  boundary  line 
of  the  State  of  Oregon,  in  Section  13,  Township  41 
South,  Range  1  East,  connecting  with  the  line  of  the 
California  and  Oregon  Railroad  Company;  filed  Aug- 
ust twentieth,  A.  D.  1884. 
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[Vest  Side  Line, — Act  of  May  4,  1870. 

From  Portland  to  Forest  Grove,  a  distance  of  ap- 
proximately twenty  miles,  and  thence  southerly  a  dis- 
tance of  approximately  twenty-seven  and  one-half  miles 
to  a  point  on  the  Yamhill  River  near  ^NIcMinnville;  filed 
JNIay  twenty-ninth,  A.  D.  1871. 


Exhibit  N 

Schedule  showing  construction  of  the  several  sec- 
tions of  the  railroad  and  telegraph  lines. 

East  Side  Line, — Act  of  July  25,  18G6,  as  amended: 
The  first  section  of  twenty  miles  commencing  at 
East  Portland  and  extending  to  the  mouth  of  Parrot 
Creek,  constructed  prior  to  the  twenty-fourth  day  of 
Decemher,  A.  D.  1869;  examined  hy  Commissioners 
appointed  therefor  and  favorahly  reported  on  January 
nineteenth,  A.  D.  1870,  and  report  approved  and  ac- 
cepted January  twenty-ninth,  A.  D.  1870; 

The  second,  third  and  foiu'th  sections  commencing 
at  the  twentieth  mile  post  and  extending  to  the  eightieth 
mile  post  constructed  A.  D.  1870,  examined  by  commis- 
sioners appointed  therefor  and  favorably  reported,  and 
report  approved  and  accepted  February  twenty-eighth, 
A.  D.  1871; 

The  fifth  and  sixth  sections  commencing  at  the  eigh- 
tieth mile  post  and  extending  to  the  one  hundred  and 
twentieth  mile  post,  constructed  A.  D.  1871,  examined 
hy  Conmiissioners  appointed  therefor  and  favorably  re- 
ported, and  report  approved  and  accepted  March 
eleventh,  A.  D.   1872; 

The  seventh,  eighth  and  ninth  sections  beginning  at 
a  point  in  the  northwest  (piarter  of  Section  2.*3,  Townsliij) 
17  South,  Range  4  West,  and  extending  to  a  point  near 
lloseburg  in  the  southeast  (juarter  of  Section  '24f,  Town- 
ship 27  South,  Range  G  West,  a  distance  of  77.'30G8 
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miles,  constructed  A.  D.  1872,  examined  by  Commis- 
sioners appointed  therefor  and  favorably  reported  July 
tenth,  A.  D.  1878,  and  report  approved  and  accepted 
July  eleventh,  A.  D.  1878; 

The  tenth  section  beginning  at  said  point  in  the 
southeast  quarter  of  Section  24,  Township  27  South, 
Range  6  West,  and  extending  to  a  point  in  Section  19, 
Township  31  South,  Range  7  West,  a  distance  of  45 
miles,  constructed  A.  D.  1881  and  1882,  examined  by 
Commissioners  appointed  therefor  and  favorably  re- 
ported and  report  a})proved  and  accej)ted  August  twen- 
ty-ninth, A.  D.  188.3; 

The  eleventh  section  commencing  at  said  point  45 
miles  southerly  from  Roseburg,  and  extending  to  a  point 
one  and  one-quarter  miles  soutlierly  from  Ashland,  a 
distance  of  100  miles,  constructed  A.  D.  1883,  examined 
by  Commissioners  appointed  therefor  and  favorably  re- 
ported, and  report  approved  and  accepted  January 
twenty-ninth,  A.  D.  1887; 

The  twelfth  section  commencing  at  said  point  one 
and  one-quarter  miles  southerly  from  Ashland,  and  ex- 
tending thence  southerly  a  distance  of  24.135  miles,  and 
terminating  on  the  boundary  line  between  the  States  of 
Oregon  and  California,  at  a  point  in  the  south  line  of 
fractional  Section  14,  Township  41  South,  Range  1 
East,  constructed  A.  D.  1887,  examined  by  Commis- 
sioners appointed  therefor  and  favorably'  reported,  and 
report  approved  and  accepted  November  eighth,  A.  D. 
1889; 
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West  Side  Line, — Act  of  May  4,  1870: 

The  first  section  of  twenty  miles  extending  from 
the  City  of  Portland  to  a  point  near  the  village  of  Forest 
Grove,  constructed  and  completed  A.  D.  1871,  examined 
by  Commissioners  appointed  therefor  and  favorably  re- 
ported during  the  month  of  January,  A.  D.  1872,  and 
report  approved  and  accepted  February  sixteenth,  A.  D. 
1872; 

The  second  section  extending  from  the  terminus  of 
the  section  last  described,  southerly  to  a  point  on  the 
Yamhill  River  near  the  village  of  McMinnville,  a  dis- 
tance of  approximately  twentj^-seven  and  one-half  miles, 
constructed  A.  D.  1872,  examined  by  Commissioners  ap- 
pointed therefor  and  favorably  reported,  and  report  ap- 
proved and  accepted  June  twenty-third,  A.  D.  1876. 


Exhibit  O 

Scliedule  showing  amount  of  land  patented,  com- 
piled by  years,  separately  stated  as  to  each  land  grant. 

East  Side  Grant,  Act  of  Julij  25,  A.  D.  1866,  as 
amended; 

Year.  Acres. 

1871   1.52,834.67 

1872   69,061.63 

1876 14,629.67 

1877 86,622.71 

1893 292,486.90 

1894 382,352.95 

1895   558,718.40 

1896 ' 709,769.99 

1897 37,231.93 

1898 70,014.02 

1899   150,944.30 

1900 42,841.33 

1901    60,466.60 

1902   36,166.20 

1903 36,438.08 

1904 39,239.08 

1905   25,758.67 

1906   20.00 

Total,   2,765,597.13 
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West  Side  Grant,  Act  of  Maij  4,  1870: 

Year.  Acres. 

1895 93,070.00 

1890   32,288.24 

1897 2,388.00 

1898 72.75 

1899 520.00 

1903 270.14 

Total, 128,618.13 

East  Side  Grant, 2,765,597.13 

West  Side  Grant, 128,618.13 

Total  both  grants, 2,894,215.26 


Exhibit  P 

Schedule  of  suits  involving  certain  of  said  unsold 
lands,  referred  to  in  paragraph  XX  hereof. 

The  defendants  in  each  of  said  suits  are  identical,  to- 
wit :  Oregon  and  California  Railroad  Company,  Stephen 
T.  Gage,  and  Union  Trust  Company,  being  also  defend- 
ants herein.  All  of  said  suits  are  pending  in  The  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon, 
and  involve  lands  situated  in  the  State  of  Oregon,  ex- 
cepting in  the  case  of  the  suit  of  Roy  W .  Minkler,  which 
last  named  suit  is  pending  in  The  Circuit  Court  of  the 
United  States  for  the  Western  District  of  the  State  of 
\Vashington,  and  involves  lands  situated  in  the  State  of 
Washington.  Townships  and  Ranges  are  designated 
with  reference  to  the  Willamette  meridian  and  the  base 
line  thereof. 

Suits  affecting  lands  of  the  East  Side  Grant,  Act  of 
July  25,  A.  D.  1866,  as  amended: 
Court 
No.     Complainant.       Instituted.         I^ands  Involved. 

3289  Sidney  Ben  Smith,    April    7,  NE  i/i  Section  27, 

1908,     Township  20  South, 

Range  1  West. 

3290  Orriii  J.  Lawrence,  April    7,  NE  Vi  Section  17, 

1908,     Township  20  South, 
Range  1  West. 
329^  Robert  G.  Balderree,  April  10,  XW  1/4  Section  3.5, 

1908,     Township  20  South, 
Range  1  West. 
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Court 
No.     Complainant. 

3296  Oscar  E.  Smith 


3298  Egbert  C.  Lake, 


3307  C.  W.  Sloat, 


3310  John  H.  Haggett. 


3311  Chas.  W.  Mead, 


Instituted.        Lands  Involved. 

April  16,  SE   l/j   Section  27, 

1908,     Township  20  South, 

Range  1  West. 

April  21,  NE  14  Section  35, 

1908,     Township  20  South, 

Range  1  West. 

May  11,  SW  %  Section  27, 
1908,     Township  20  South, 
Range  1  West. 
Mayl3,  NWl/t  Section  11, 
1908,     Township  1   South, 
Range  5  East. 
May  13,  SE  14  Section     3, 
1908,     Township  1   South, 
Range  5  East. 

3315  William  Otterstrom,   May  22,  SW  1/,   Section  11, 

1908,     Townshij)  1   South, 
Range  5  East. 

3316  Angus  MacUonakl,    :May  22,  NE  Vi  Section   15, 

1908,     Township  1   South, 
Range  5  East. 
May22,NWl/t  Section  15, 
1908,     Township  1   South, 

Range  5  East. 
May27,  SE  14  Section  17, 
1908,     Township  20  South, 
Range  1  West. 


3317  John  T.  Moan, 


3321  Jesse  F.  Ilolhrook, 
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Court 

No.     Complainant.       Instituted.         I^ands  Involved. 
3327  Janes  C.  O'Neill,       June  12,  SE    V,    Section    5, 

1908,  Township  1  South, 
Range  6  East. 

3331  Joseph  D.  Hadley,  June  18,  NE  l/i    Section    7, 

1908,     Township  1   South, 

Range  6  East. 

3332  Henry  C.  Ott,  June  18,  NW  1/4   (or  Lots  1 

1908,  and  2,  and  E  %  of 
NW  1/4)  Section  7, 
Township  1  South, 
Range  6  East. 

3333  Fred  L.  Freebing,      June  18,  NW  1/4    (or  Lots  3 

1908,  and  4,  and  S  I/2  of 
NW  1/4)  Section  1, 
Township  1  South, 
Range  5  East. 

3335  A.  E.  Haudenschield,  June  22,  S  W  1/4  Section  23, 

1908,  Township  20  South, 
Range  1  West. 

3336  William  Cain,  June  29,  NE  y^{or  fractional 

1908,  NE  14,  or  Lots  1 
and  2,  and  S  l/^  of 
NE  14)  Section  1, 
Township  1  South, 
Range  5  East. 

3337  R.  T.  Aldrich,  July    3,  NE  1/4  Section  13, 

1908,  Township  1  South, 
Range  5  East. 
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Court 
No.     Complainant.       Instituted.         I^ands  Involved. 

3346  Alexander  Fauske,     July  28,  Wl/o  of  NWI4  Sec- 

1908,  tion  21,  Township 
6  South,  Range  2 
East. 

3347  S.  H.  Montgomery,    July  31,  SW  14  Section  25, 

1908,  Township  20  South, 
Range  1  West. 

3348  W.  A.  Noland,  July  31,  NW  %  Section  25, 

1908,  Township  20  South, 
Range  1  West. 

3349  F.  M.  Rhoades,      August  13,W  Vo  of  SE  14  and 

1908,  E  1/2  of  SW  3/4  Sec- 
tion 27,  Township 
22  South,  Range  6 
West. 

3350  Francis  Wiest,        August  14,  SE  l/i  Section  23, 

1908,  Township  4  South, 
Range  5  East. 

3353  Cordelia  JNIichael,  August  18,  NW  l^  Section  21, 

1908,  Township  4  South, 
Range  5  East. 

3354  John  B.  Wiest,      August  18,  SW  1/i  Section  23, 

1908,  Township  4  South, 
Range  5  East. 

August  18,  XE  l/j    Section  35, 
1908,     Township  4   South, 
Range  5  East. 


3355  Cyrus  Wiest, 
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3358  C.  P.  Wells, 


3359  I.  H.  Iiiirram, 


Court 

No.     Complainant.       Instituted.        Lands  Involved. 
335G  John  Wiest,  August  18,  NW  Vi.  Section  23, 

1908,     Township  4  South, 
Range  5  East. 

3357  Thomas  JNIanley  Hill,  Aug  18,  SW  Y^  Section  21, 

1908,     Township  4  South, 
Range  5  East. 

August  18,  NE  l/i  Section  31, 
1908,     Township  7  South, 
Range  7  West. 

August  18,  NW%  of  SWi/i; 
1908,  Sy^of  S  Wl4;and 
SW  14  of  SE  14, 
Section  31,  Town- 
ship 7  South,  Range 
7  West. 

August  18,  SE  14  Section  21, 
1908,     Township  4  South, 
Range  5  East. 

August  18,  NE  14  of  SW  14; 
1908,     Nl/oof  SEl4;and 

SE  y^  of  SE  14, 

Section  31,  Town- 
ship 7  South,  Range 
7  West. 

August  18,  NW  1/4  Section  31, 
1908,     Townshij)  7  South, 
Range  7  AV^est. 


3300  Otto  Nelson, 


33G1  L.  G.  Reeves, 


3302  W.  W.  Wells, 
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Court 

No.     Complainant.       Instituted.         Lands  Involved. 
33G3  Marvin  Martin,      August  19,  NE  Vi    Section    3, 

1908,  Township  15  South, 
Range  2  West. 

3364  Jasper  L.Hewitt,  August  21,  E  1/2    of    NW  Vi* 

1908,     Section   25,    Town- 
ship 3  South,  Range 
4  East. 
3300  R.  L.  Porter,  August  22,  NE  1/4  Section  27, 

1908,  Township  4  South, 
Range  5  East. 

3367  Frank  Wells,         August  22,  W  l/o  of  SE  i/i  and 

1908,  E  1/0  of  SW  14  Sec- 
tion 17,  Township 
4  South,  Range  5 
East. 

Suits  A /feeling  Lands  of  the  West  Side  Grant,  Act  of 

May  4,  1870. 
Court 
No.     Complainant.       Instituted.        Lands  Involved. 

3184  Jolin  L.  Snyder,      September  SE  14  Section  17, 

16, 1907,  Township  4  Nortli, 
Range  3  West. 
321.).Tnlins  \\  Tralil,     November  SW   1/4  Section  17, 

14,  1907,  Township  4  North, 
Range  3  West. 
3221  iVlbert  E.  Thompson,  Novem-  SE  14  Section  27, 

ber  27,  1907,  Township  4  North, 
Range  3  \Vest. 
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Court 
No.     Complainant.       Instituted.         Lands  Involved. 

3222  James  Barr,  November  E  1/2  of  NE  14  and 

27,  1907,  E  y.  of  SE  %,  Sec- 
tion 9,  Township  4 
North,  Range  3 
West. 

3223  Fred  Witte,  December  SW  14  Section  25, 

2,  1907,  Township  4  North, 
Range  3  West. 

3243  W.  A.  Anderson,  January  21,  SW  Vi    Section    5, 

1908,  Township  4  North, 
Range  3  West. 

3244  W.  H.  Anderson,  January  21,  NE  14    Section    5, 

1908,  Township  4  North, 
Range  3  West. 

3245  O.  M.  Anderson,  January  21,  NW  14    Section    5, 

1908,  Township  4  North, 
Range  3  West. 

3254  F.  E.  Williams,  January  30,  NW  1/4  Section  21, 

1908,  Township  4  North, 
Range  3  West. 

3255  Paul  Birkenfeld,    January  30,  SE  1/4  Section  15, 

1908,  Township  4  North, 
Range  3  West. 

3257  J.  II.  Lewis,  February  6,  W  l/>  of  NE  Y^  and 

1908,  W  1/0  of  SE  14  Sec- 
tion 9,  Township 
4  North,  Range  3 
West. 
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Court 
No.     Complainant,       Instituted.         Lands  Involved. 

3273  Francis  S.  Wiser,    March  23,  NW  14  Section  27, 

1908,     Township  4  North, 
Range  3  West. 

3261  W.  E.  Anderson,       March  4,  SE  i^    Section    5, 

1908,     Township  4  North, 
Range  3  West. 

3274  Albert  Arms,  March  23,  NE  14  Section  3,5, 

1908,     Township  4  North, 
Range  3  West. 

3275  Joseph  A.  Maxwell,  INIarch  23,  NE  1/4  Section  27, 

1908,     Township  4  North, 
Range  3  West. 

3282  Isaac  McKay,  March  30,  SE  %  Section  21, 

1908,     Township  4  North, 
Range  3  West. 

3306  J.  R.  Peterson,  May  7,  NE  14  Section  21, 

1908,     Township  4  North, 
Range  3  West. 

3312  D.  ^MacLafferty,         May  18,  NE  1/4  Section  25, 

1908,     Township  4  North, 
Range  3  West. 

3313  Edgar  ^NlacLafferty,   May  18,  SE  14  Section  25, 

1908,     Township  4  North, 
Range  3  AVest. 

3322  \.  V.  McAboy,  June  1,  NE  14    Section    7, 

1908,     Township  4  North, 
Range  3  West. 
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Court 

No.     Complainant.       Instituted.         Lands  Involved. 
3323  George  C.  MacLafferty,  June  NW  14  Section  25, 

2,  1908,  Township  4  North, 
Range  3  West. 
3326  George  Edgar  MacLafferty, 

June  8,  NE  1/4    Section    1, 
1908,     Township  3  North, 
Range  3  West. 

3329  E.  L.  MacLafferty,  June  17,  NW  1/4    Section  1, 

1908,  Township  3  North, 
Range  3  West. 

3330  B.  N.  MacLafferty,  June  17,  SE    1/4    Section    1, 

1908,     Township  3  North, 
.     Range  3  West. 
3338  Enos  M.  Fluhrer,       July  15,  SE  1/4    Section  31, 

1908,     Township  5  North, 
Range  2  West. 
3351  F.  W.  Floeter,       August  17,  NE  1/4  Section  19, 

1908,     Township  4  North, 
Range  3  West. 
3369  S.  Shryock,  August  24,  SW  1/4  Section  21, 

1908,  Township  4  North, 
Range  3  West. 

WASHINGTON  (WESTERN  DISTRICT). 

1370  Roy  W.  Minkler,       May  14,  N  1/2  of  SE  14  Sec- 

1908,  tion  33,  Township 
3  North,  Range  1 
East. 
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UNITED  STATES  OF  AMERICA,) 

>ss. 
District  of  Oregon,  j 

On  this  fourth  day  of  September,  A.  D.  1908,  before 
me  personally  a})peared  the  above  named  B.  D.  Town- 
send,  who,  being  duly  sworn,  deposes  and  says  that  for 
more  than  one  year  last  past  he  has  been,  and  now  is, 
the  duly  appointed,  qualified  and  acting  Special  Assist- 
ant United  States  Attorney  for  the  District  of  Oregon ; 
that  as  such  Special  Assistant  United  States  Attorney, 
and  under  the  direction  and  authority  of  the  Attorney- 
General  of  the  United  States,  he  personally  conducted 
the  investigation  of  the  subject  of  the  foregoing  bill  of 
complaint,  mentioned  in  paragraph  XIII  thereof,  and 
subscribed  the  foregoing  bill  of  complaint;  that  he  has 
read  the  foregoing  bill  of  complaint  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  those  matters  which  are  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

B.  D.  TOWNSEND. 
Subscribed  and  sworn  to  before  me  this  fourth  day  of 
September,  A.  D.  1908. 

J.  W.  MARSH, 
( Seal ) .       Deputy  Clerk  United  States  Circuit  Court. 

(Endorsed) 

BILL  OF  COMPLAINT 

Filed  Sept.  4,  1908 

G.  H.  MARSH,  Clerk 
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